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PRELIMINARY STATEMENT

The following symbols will be used to designate references to the record in the instant case:

"TR.”The transcript of the hearing conducted on February 14™, 2003 in front of the Honorable
Susan Scheeffer.

“EX.”-- The exhibits attached to this brief as listed.

REQUEST FOR ORAL ARGUMENT

The resolution of the issues involved in this action will determine whether Mr. King lives or dies.
This Court has not hesitated to dlow oral argument in other capita casesin asimilar procedura posture.
A full opportunity to air the issues through oral argument is gppropriate in this case, given the seriousness
of the daims involved and the stakes at issue, and Mr. King, through counsdl, respectfully requeststhat the

Court permit oral argumen.



PROCEDURAL HISTORY

Mr. King was charged by indictment with firs-degree murder, sexud battery, burglary and arson
OnApril 7, 1977. The case was consolidated during voir dire with another case charging Mr. King with
attempted murder and escape. The consolidated cases were tried before the Circuit Court Judge John
Andrews. Mr. King was represented by Thomas Cole of the Public Defender’ s Office.

Thejury found Mr. King guilty on al counts. At the pendty phase, the jury recommended degth.
Thetrid court followed the recommendation and sentenced Mr. King to desth.

Ondirect apped, the Florida Supreme Court affirmed the convictionand sentence of death. King
v. State, 390 So.2d 315 (Fla. 1980). Mr. King sought post-convictionrelief, but wasdenied by thecircuit
court. On gpped, the Florida Supreme Court affirmed the denid of post-convictionrdief. Kingv. State,
407 So.2d 904 (Ha 1981). Mr. King filed a Petition for Writ of Habeas Corpus in the United States
Didtrict Court, Middle Didrict of Horidain1981. Thedistrict court denied relief, however on apped, Mr.
King' ssentence of deathwas vacated by the EleventhCircuit Court of Appedls. Kingv. Strickland, 748
F.2d 162 (11" Cir. 1984); previous history, King v. Strickland, 714 F.2d 1481 (11" Cir. 1983).

Mr. King was resentenced and death was again imposed. The FHorida Supreme Court afirmed
the conviction and sentence of death. King v. State, 514 So.2d 354 (Fla. 1987). A Petition for Writ of
Habeas Corpus was filed by Mr. King, as wdl as aMoation for Post-conviction Relief. An evidentiary
hearing was conducted in the circuit court on the Motionfor Post-conviction Rdlief, and relief was denied.
The Florida Supreme Court affirmed the denid of post-convictionrelief. King v. State, 597 So.2d 780
(Fla. 1992). The Horida Supreme Court aso denied Mr. King's Petition for Writ of Habeas Corpus.

King v. Dugger, 555 So.2d 355 (Fla. 1990).



In October of 1992, Mr. King filed a Petition for Writ of Habeas Corpus in the United States
Digrict Court, Middle Digtrict of FHoorida. The Digtrict Court denied relief on May 12, 1998. An apped
of the denia was filed with the Eleventh Circuit Court of Appeds in May of 1999. On November 30,
1999, the Eleventh Circuit denied Mr. King' sapped. King v. Moore, 196 F.3d 1327 (11" Cir. 1999).
During the spring of 1997, Mr. King filed a pro-se Petition for Writ of Habeas Corpus in the Florida
Supreme Court. Mr. King's pro-se pleading was denied by the Florida Supreme Court inan unpublished
order filed on March 28, 1997. A subsequent Motion for Rehearing on said petition was denied in an
unpublished order filed on May 30, 1997.

OnNovember 19, 2001, adeathwarrant was Sgned scheduling Mr. King' sexecutionfor January
24, 2002. Mr. King filed a Successive Motion to Vacate Judgement and Sentence on December 18,
2001. Thecircuit court denied Mr. King's motion on January 1, 2002. King appeded the order of the
circuit court denying a successive motion for post conviction relief and filed a successive petition for writ
of habeas corpus and motions seeking a stay of execution, dl of whichwere denied by this Court.  King
v. State, 808 So.2d 1237 (Fla.2002), cert. denied, --- U.S. ----, 122 S.Ct. 2670, 153 L.Ed.2d 843
(2002).

TheUnited States Supreme Court inFebruary 2002 stayed King's executionwhileit decided Ring
V. Arizona, --- U.S. ----, ----, 122 S.Ct. 2428, 2443, 153 L.Ed.2d 556 (2002). See Kingv. Florida,
534 U.S. 1118, 122 S.Ct. 932, 151 L.Ed.2d 894 (2002). That Court then, in June 2002, issued its
decisonin Ring, summarily denied King's petition for certiorari, and lifted the stay. Kingfiled anorigind
petition for writ of habeas corpus seeking astay of execution in this Court on July 5, 2002. The Court
issued an Order staying executionon uly 8, 2002. Kingv. Moore, 824 So.2d 127, 128 (Fla.2002). The
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Court subsequently denied relief on Oct. 24, 2002, further ordering that the stay would expire thirty days
after rendition of the order. King v. Moore,2002 WL 31386234, 2002 WL 31386234 (Fla.), 27 Fla.
L. Weekly SO06. A petition for writ of certiorari has been filed with the Supreme Court of the United
States.

The stay issued by this Court expired November 23, 2002. Mr. King'sexecution isscheduled for
6:00 pm, December 2, 2002.

On November 29, 2002, Mr. King filed:

1 Defendant’ s Successve Mation to Vacate Judgement And Sentence, And Request For
Evidentiary Hearing And Stay of Execution;

2. Defendant’s Motion to Release Evidence For DNA Testing; and

3. Emergency Petitionto Stay Execution, Motion For Subpoena And Order to Release Any
And All Autopsy And Medical RecordsinPossessionof The Medicd Examiner’ s Office Regarding John
Ped, Jr.

The Circuit Court conducted a Huff hearing on December 1, 2002, and denied dl requested rdlief.
On December 2, 2002, Governor Bush entered a stay of execution for Amos King in order to conduct
DNA testing requested by the defendant. In conducting the DNA testing, the Governor proceeded under
a theory that this was done pursuant to executive clemency. Materia was sent to FDLE and Bode
Technology Group, Inc. for identification and DNA testing.

OnFebruary 5, 2003, counsd wasinformed of the results of the DNA testing and the identification
proceduredone at FDLE. Thenext day, counse made aforma request to the Governor asking for certain
datareating to the DNA testing. That request was denied without citing the exemption from public records
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disclosure under section 14.28, F.S. (2002).
The Defendant filed atimely motions and argument was held on February 14", 2003. The Court
denied mogt of the defendant’s motions.

This apped follows.

STATEMENT OF THE CASE

Amos King was sentenced to death three days after the start of his trid and 94 days after the
offense had taken place. There were no eyewitnesses to murder of Ms. Brady and no direct physica
evidence linking Amos King to her murder. In reviewing the facts of Mr. King's case, the 11™ Circuit
noted the lack of evidence produced at Mr. King'strid. “King was convicted on circumstantial evidence
which however strong leaves room for doubt that a skilled attorney might raise to a suffident leve that,
though not enough to defeat conviction, might convince a jury and acourt that the ultimate pendty should

not be exacted, lest a mistake may have been made.” King v. Strickland, 748 F.2d 1462,1464 (11"

Circuit 1984). The only evidence adduced at trid tying Mr. King to the Brady murder was mideading
testimony concerning a paring knife found near the grounds of the fadlity(exhibit 2) that could never be
matched with the wegpon used to superficialy wound Ms. Brady, a digointed and mideading timeline of
events alegedly chroniding the time Mr. King was missng from the Tarpon Springs work release
center(exhibit 2), and the disputed and incredible testimony of a medical examiner who wasforced to retire
and now inill repute(exhibit 2).

The only other collatera witness, James “Dan” McDonough, was later found to be not only
incompetent but willfully fraudulent in his capacity as astate officer. (Exhibit 4) Histestimony a King'strid
contained various incons stent statements. (See for example exhibit 2)

Evidence that could prove Mr. King'sinnocence was destroyed by the state. (Exhibit 2), Kingv.



State, 808 So.2d 1237 (Fla. 2002). The only possible scientific evidence adduced at tria was evidence
that Mr. King was a blood type A secreator, a commonality he shares with one-third of the African-
Americanpopulationand over fifty-three percent of the mae population. Eventhisevidenceisquestionable
gnce dl vagind washings were destroyed. All other evidence has been tested and no evidence
demondrating Mr. King's guilt has been found, et done any evidence that a sexud battery occurred. As

such, Mr. King's conviction isin serious question.



SUMMARY OF ARGUMENT

ARGUMENT I: The trid court erred in denying Appdlant’'s Motion to Disqudify where
Appdlant demonstrated his fear that he could not receive a far hearing before the court because of
prejudiceor bias of the judge. Thetria court should have recused hersdlf. Appdlant demonstrated that he
isfearful that thetrid court isbias and prgjudice againg him and that he cannot receive any far hearings
before the court. The trid court made public comments about Appellant’'s case before a senate
subcommittee where she expressed her displeasure with the time requirements and work load of
Appdlant’s case. The trid court made commentsto Appdlant that based onthe lengthof time his case has
gone on, he should be dead by now. Appellant expressed his fear that the trid court has sded with the
State because of ardationship with a State witness. Appdlant is fearful that the trid court cannot be fair
and isbiasand prejudice against him because the trid court misstated or misrepresented procedural matters
and case higtory at previous hearings so that the trid court could ensure Appellant’s claims be barred.

ARGUMENTII:Thetrid court erred indenying Appellant’ sdemand for production of additiona

public records in violation of Brady v. Maryland and Gidlio v. United States. The medica examiner in

Appdlant’ s case performed aninadequate and incomplete autopsy of the viciminhis case. Her work was
flawed, incomplete, contradictory, mideading, and incons stent.

On November 21, 2002, a man was released from prison after serving four years of a ten year
sentence for the killing of his child. In another case where Joan Wood performed the autopsy on a baby
alegedly shaken to death by her father, the father was exonerated after areview of Joan Wood' s work.
Both cases involved incompetence on the part of Joan Wood.

Joan Wood's testimony was insrumenta in the conviction of Appelant. Numerous errors,
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incongstencies, and unusud practices were identified in the autopsy of the victim in Appelant’s case.
Appdlant is entitled to a review of the medica records in both the Pedl and Long cases as the

informationintheautopsy reportsisinformationthat should be provided pursuant to Brady and Gidlio. Joan

Wood has demonstrated a pattern of incompetence in conducting autopsies. There is a possbility that
Wood' s performancewasthe result of anintentiond efforttoassst the State indl of these cases. Appellant
cannot know this unless he is granted the opportunity to review the records requested.

ARGUMENT I11: The trid court erred in not granting Mr. King's motion to compd or in the
dterndive issue the writ of mandamus. The release of the records were claimed to be exempt under
section14.28, F.S. (2002). Thisexemption waswaived when the Governor partialy released therecords
tocounsd. In addition, the records requested are not specifically exempt under FI.R.Crim.P. 3.852, and
any non-disclosure violates the state and federal congtitution’s prohibition against crud and unusua
punishment and additiondly violates state and federd due process requirements. Findly, the exemption
clamed is not narrowly drawn as required by the condtitution.

ARGUMENT

ARGUMENT I
THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION TO DISQUALIFY WHERE APPELLANT
DEMONSTRATED HIS FEAR THAT HE COULD NOT
RECEIVEAFAIRHEARINGBEFORETHE COURT BECAUSE
OF PREJUDICE OR BIAS OF THE JUDGE. THE TRIAL
COURT SHOULD HAVE RECUSED HERSELF

Appedlant feared that he could not receive afar hearing in the trid court because of prejudice or

bias of the judge. Appellant filed amoation to disqualify specificaly dleging facts and reasons to show the



groundsfor disqudificationyet the trid court refused to grant the motionto disqudify. Thefalureof the trid

court to recuse hersdf was in violation of sate and federal law.

Fla Stat. § 38.10 states:

Whenever aparty to any actionor proceeding makes and filesan afidavit
dating fear that he or she will not receive afair trid in the court where the
auit is pending on account of the prgudice of the judge of that court
againg the gpplicant or in favor of the adverse party, the judge shdl
proceed no further, but another judge shdl be designated in the manner
prescribed by the laws of this state for the subgtitution of judges for the
trid causesinwhichthe presding judge isdisqudified. Every suchafidavit
shdl state the facts and the reasons for the belief that any such bias or
prejudice exigts and shdl be accompanied by a certificate of counsdl of
record that such afidavit and application are made in good faith.
However, when any party to any action has suggested the disqudification
of atrid judge and an order has been made admitting the disquaification
of such judge and another judge has been assgned and transferred to act
in lieu of the judge so held to be disqudified, the judge so assgned and
transferred is not disquaified on account of dleged pregjudice againg the
party making the suggestionin the first instance, or in favor of the adverse
party, unlesssuchjudge admitsand hold thet it isthena fact that he or she
does not stand fair and impartia between the parties. If such judge holds,
rules, and adjudgesthat he or she does stand far and impartid as between
the parties and their respective interests, he or she shdl cause such ruling
to be entered on the minutes of the court and shdl proceed to preside as
judge in the pending cause. The ruling of such judge may be assigned as
error and may be reviewed as are other rulings of the trid court.

The HoridaRulesof Judicid AdministrationRule 2.160 providesthe procedure for disqudification
of trid judges. Fla. R. Jud. A. 2.160 (d) statesthat amotionto disqudify shal show that the party fearsthat

he or she will not receive afair trid or hearing because of specifically described prgudice or bias of the

judge.



Appdlant sought disqudification of the trid court based on four grounds. The first ground upon
which Appellant sought tria court disqudification was that the tria judge made public commentsabout his
case before a Forida Senate Subcommittee on Article V. The trid judge made comments before the
subcommittee on how troublesome it was to address Appellant’s postconviction claims and how her
holiday wasinterrupted by Appdlant’ s case. The judge wasannoyedwithA ppellant’ scase. The judge was
distressed with the work load that Appellant’ s case required. During the hearing alegidator presumed that
the pleadings filed by Appdlant were previoudy addressed and suggested that abrief order could have
been entered by the court. The inference of her response was that she would if she could. The judge said
that you cannot just say itis“old hat.” (R. 253) Her responseindicated her beief that Mr. King' spleadings
were a dilatory action on behdf of his attorneys rather than pleadings given careful consideration of the
merits of hisdam.

The second ground uponwhich Appellant sought trid court disqudification was acomment made
by the court to Appdllant after ahearing on January 11, 2002. During the course of the hearing Mr. King
was dlowed to stand and speak on his behdf. Mr. Kingwas saying that he waslocked away for 20 years
and was not able to access his transcript and now the court wants to say heis procedurdly barred. Mr.
King said “this whole thing is corrupt, it's not far and I’'m just trying to do the best | can.” Mr. King
continued and the judge interjected. She said she was not going to accept anymore filings fromMr. King,
that the case has been going on and on, and that you should be dead by now Mr. King (See Ex. 3).

The third ground uponwhich Appdlant sought tria court disqudification isfear on the part of Mr.
King that he would not receive a far hearing before Judge Scheeffer. In aletter written by Mr. King to
Judge Scheeffer, Mr. King alleges statements by one of his attorneys that the judge and the medica
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examiner in this case had an outsde relaionship that would cause the judge to be bias toward the State.
( See Ex. 3). Furthermore, any attempts by the tria court to verify the truthand veracity of the alegations
would violate the ethical congderations and canons regarding attorney client privilege.

Findly, on December 1, 2002, counsel for Appellant requested that certain autopsy records be
released for review by Appdlant’s retained medica examiner expert. The judge inquired why previous
counsd did not hire an expert to challenge the autopsy done by Joan\Wood, the medicad examiner in Mr.
King'scase and who performed the autopsy onthe vicim. Previous counsdl did move for the gppointment
of amedica expert, however the request was denied. Appdlant bdievesthat the judge knew that previous
counsal moved for gppointment of a medica expert ( See Ex. 3). Appdlant bdieves the judge did not
acknowledge the request for the purposes of denying his motion.

To edtablish abassfor relief amovant:

[N]eed only show “awdl grounded fear that he will not receive afair trid
at the hands of the judge. It is not a question of how the judge fedls; it is
a question of what feding resides in the affiant’'s mind and the basis for
suchfeding.” State ex. Rd. Brownv. Dewell, 131 Fla. 566, 573,179 So.
695, 697-98 (1938). See aso Haydip v. Douglas, 400 So.2d 553 (Fla
4™ DCA 1981). The questionof disqudificationfocuses on those matters

fromwhich alitigant may reasonably questionajudge simpartidity rather
than the judge’ s perception of his ability to act fairly and impartialy.

Livingsion v. State, 441 So.2d 1083, 1086 (Fla. 1983) (emphasis added).

The grounds for recusal of the judge before whom the case is pending is whether the party fears
that he will not receive afar hearing because of specifically described prejudice or bias of the judge. Mr.
King feds that he cannot receive afar hearing before the assgned trid judge. Mr. King'sfear is shown by
his belief that the judge is bias toward the State because of an dleged rdationship the judge had with the
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medica examiner in the case. Mr. King feds that the judge has a bias againgt him such that he cannot get
afar hearing on any pending issues before the court.

Judge Schaeffer should have disqudified hersdf because by testifying before the Florida Senate
Subcommittee on Artidle V and discussing Mr. King's case, she demonstrated her bias and pregjudice
agang Mr. King. The Code Of Judicid Conduct Canon 3 (B) (9) states that a judge shdl not, while a
proceeding is pending or impending in any court, make any public comment that might reasonably be
expectedtoaffectitsoutcome or impar itsfairness or make any nonpublic comment that might subgtantialy
interfere with a fair trid or hearing. Judge Scheeffer’s comments made before the subcommittee
demongtrated aproclivity to interfere with afair hearing on any of Mr. King's pending metters before the
court. Judge Scheeffer gpparently believes that any clam Mr. King brings before the court issmply “old
hat.” If she believesthat any dams previoudy brought before the court were *old hat,” surely she will think
the same of any future daim brought before her. Mr. King cannot get afair hearing before Judge Schaeffer
where she shows such disdain for any clamsthat he may raise.

The Code of Judicid Conduct Canon 3 E (1) (a) states:

A judge shdl disqudify himsdf or hersdf in a proceeding in which the
judge' s impartidity might reasonably be questioned, including but not
limited to instances where the judge has a persond bias or prgudice
concerningaparty or aparty’ slawyer, or persona knowledge of disputed
evidentiary facts concerning the proceeding.

Judge Schaeffer, by expressng her opinion or belief that Mr. King should be dead by now, was
expressing deep seated viscerd and vehement personal desire to see Mr. King dead. Judge Scheaeffer
personaly wants to see Mr. King's case ended. Such a personal bias or prejudice against Mr. King

precludes her dtting in judgement onany of Mr. King' smattersthe court. The persona biasand pregjudice
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toward Mr. King mandates recusa pursuant to Canon 3E.

Judge Schaeffer demondtrated that she cannot grant to Mr. King a far hearing. At a hearing on
December 1, 2002, counsdl for Mr. King requested that certain autopsy records be released for review
by Mr. King's retained medical examiner expert. Judge Schaeffer inquired why previous counsd did not
hireanexpert ( See Ex. 3). Previous counsdl did move for the gppointment of medica expert ( See Ex. 3).
Therequest was denied. Mr. King believes that Judge Schaeffer knew or knowsthat his previous counsel
moved for appointment of amedicd examiner expert. Mr. King has awdl grounded fear that he will not
receive afar hearing on pending matters at hands of Judge Scheeffer.

The United States Supreme Court has recognized the basic congtitutional precept of a neutrd,
detached judiciary:

TheDue Process Clause entitlesapersonto animpartid and disinterested
tribund in both avil and crimina cases. This requirement of neutrdity in
adjudicative proceedings safeguards the two centrad concerns of
procedural due process, the prevention of unjudified or mistaken
deprivations and the promotion of participation and didog by affected
individuas inthe decis onmaking process. See Carey v. Piphus, 435 U.S.
247,259-262, 266-267, 98 S.Ct. 1042,1043, 1050-1052, 1053, 1054,
55L.Ed.2d 252, (1978). It preserves both the appearance and redlity of
farness, “generding the feding, so important to a popular government,
that justice has been done,” Joint Anti-Fascist Committee v. McGrath,
341 U.S. 123, 172, 71 S.Ct. 624, 649, 95 L.Ed. 817 (1951)
(Frankfurter, J.,concurring), by ensuring that no person will be deprived
of hisinterestsin the absence of a proceeding inwhichhe may present his
case with assurance that the arbiter isnot predi sposed to find againgt him.

Marshdl v. Jarrico, Inc., 446 U.S. 238, 242 (1980).

Due Process guarantees the right to a neutrd, detached judiciary in order “to convey to the
individud afeding that the government has dedt withhimfairly, aswell asto minimize the risk of mistaken
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deprivations of protected interests.” Carey v. Piphus, 425 U.S. 247, 262 (1978); Taylor v. Hayes, 418

U.S. 488, 501 (1974); State v. Stedle, 348 So.2d 398 (Fla. 3d DCA 1977).
Mr. King has a reasonable fear that he cannot receive fair hearings before Judge Schaeffer. The
facts dleged in this motion are “suffident to warrant fear on [Mr. King's] part that he would not receive

afar hearing by the assigned judge.” Suarezv. Dugger, 527 S0.2d 191,192 (Fla. 1988). Because of Judge

Scheeffer’s comments to Mr. King “a shadow is cast upon judicid neutrdity so that disgudification is

required.” Chadtine v. Broome, 629 So.2d 471 (Fla. 4" DCA 1988). Further, the appearance of

improprietyviolates state and federal congtitutiond rightsto due process. Fairnessrequired Judge Schaeffer

to recuse herdf.

ARGUMENT II

THE LOWER COURT ERRED IN DENYING APPELLANT’S
DEMAND FOR PRODUCTION OF ADDITIONAL PUBLIC
RECORDSIN VIOLATION OF BRADY V. MARYLAND AND
GIGLIO V.UNITED STATES

On November 21, 2002, a man was released from prison after serving four years of aten year
sentence for the mandaughter conviction of his eight week old son. The mandaughter conviction of John
Ped was set aside when the State Attorney in Pinellas County questioned Ped’ s guilt.

The State Attorney had the work of JoanWood, the medical examiner in the Ped case, reviewed
by anindependent medica examiner. After areview of Wood's work inthe case, the independent medica
examiner concluded that Wood' s conclusions could not be relied upon. Ped was then released.

Ped told police that his child rolled off his chest and onto a concrete floor. The child died from the

fal. Peel was charged withfirst-degree murder after Joan Wood conducted an autopsy. Wood observed
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“gross’ hemorrhaging inthe child’ seyes, and concluded the baby’ s death was a homicide. AlthoughWood
sad the hemorrhaging was visble with the naked eye, she conducted a microscopic examination of eye
tissue months later and could find no evidence of it.

After Ped pled to atenyear sentenceto avoid the possibility of lifein prison, Wood' s successor,
medica examiner Jon Thogmartin, re-examinedtheautopsy. Dr. StephenNelson, the Polk County medica
examiner o reviewed the case. Nelsonfound no evidence associ ated with shaken baby syndrome. Only
upon exposing Joan Wood' s flawed autopsy practices was Mr. Ped released from prison.

JoanWood' sroutine practices caused another innocent personto be charged with aserious crime
only later to be exonerated. David Long's seven month old child, Rebecca Long, who was born three
months premature, stopped breathing. Long attempted to revive the child but hours later, a the hospitd,
the child died. Eighteenmonths later, Joan Wood generated an autopsy report that concluded that the child
died as a result of shaken baby syndrome. The results of the report stated that there was severe
hemorrhaging dong the child’s spind cord. In her report, Wood wrote the brain has “no distinct areas of
hemorrhage,” but in the next paragraph, she contradicts that statement, claming, “the brain
has...nemorrhage.” Wood further stated that the child had retind hemorrhaging which was caused when
ababyisshaken. Wood' sreplacement, Jon Thogmartin, and four other pathologistsdl determinedthechild
died of bronchid pneumonia. The experts found no evidence of hemorrhaging dong the spina cord or
hemorrhaging of the retina. According to several experts, Wood's autopsy report was plagued with
problems. There were severa discrepancies with the medica findings, and there was not a shred of
evidence that the child was abused. Charges were dropped but not before David Long lost hisjob and
went bankrupt.
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After the Pedl case was reported on November 21, 2002, Appd lant filed an emergency petition
to stay execution, motion for subpoena and order to release any and dl autopsy and medicd records in
possessionof the medical examiner’s office regarding John Ped, J. A hearing was held on December 1,
2002.

Appdlant requested the autopsy recordsof John Peel because Joan Wood conducted the autopsy
of the victim in Appellant’s case. In Appdlant’s largely circumstantid case, Wood's testimony was
indrumental. Wood tedtified as to cause, manner, and time of death yet there was scant evidence upon

which Wood could credibly render her opinions.

Wood testified at trid that she found at the autopsy the presence of matile sperm in the fluid from
the vagina of the victim. The vagind fluid, or washing, was a mixture of blood and semen. (R.1797) The
washings weretested and tested and prostatic acid phosphatase was found inthe washings. Therewasthe
presence of type A secretor blood, while the victim wasidentified as possessing type O blood. Mr. King
, through counsd, filed amotion for DNA Testing and a Motion to Compel Evidence for DNA Tedting.
The State responded that the vagind washings of the decedent are no longer in existence. According to
MarionHill, amedica technologist employed at the Medicd Examiner’s office, she returned the washings
to Joan Wood. Joan Wood wasthe last person known to have possess on of the washings and is believed
to have destroyed the washings.

She tedtified asto the time of death uang outdated methodsand testing procedures. Joan Wood's
autopsy report of the victim showed that Wood used a vitreous test to determine the time of death. The
vitreous test is aninherently unrdiable test for determining time of death. Furthermore, Wood applied the
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test usngimproper proceduresin conducting the saentificaly unrdiable test. She relied onlividity and rigor
of the body but did not document the degree or if it was fixed. She did not take temperature and did not
addressthe issue of temperature and itseffect onthe deceased. Wood used junk science to determine the
time of desth of the victim in this circumstantial case.

Joan Wood in adeposition in 1977 stated the most severe stab wounds were to the upper chest
of the victim. The final anatomica diagnosis only refers to superficid stab wounds to the head and neck.
There is no mention in the autopsy report of any stab wounds to the chest. The worst of one of the
superficid stab wounds would sill be just a superficid stab wound not resulting in desth.

At least seven different toxicology reports were generated. All had different data contained on
them. There was no explanation for the varied information.

There were approximately 40 injuries described by JoanWood that were not documented in any
photographs.

Appdlant filed on January 29, 2003 a demand for production of additiona public records
requesting the Peel and Long autopsy reports. A hearing was hdd on February 14, 2003. Thecourt denied
Appdlant’ s demand.

The Peel caseisnewly discovered evidencethat Appellant is entitled to under Brady v. Maryland,

373 U.S. 83, (1963). The suppression by the prosecution of evidence favorable to an accused upon
request violates due process wherethe evidence is materid either to guilt or punishment, irrespective of the
good fath or bad faith of the prosecution. Brady, 373 U.S. a 87. Appdlant is entitled to the newly
discovered evidence in the Pedl case. Joan Wood has demonstrated a pattern of performing flawed,
incomplete, contradictory, mideading, and inconsstent autopsies. This pattern dates back to Appdlant’s
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case. Appdlant isentitled to the autopsy records of John Ped, Jr. and Rebecca L.ong so that he mayreview
the records. Suppression of materia evidence justifies anew trid irrespective of good faithor bad faith of

the prosecution. Gidlio v. United States, 405 U.S. 150, 154 (1972). Appellant is entitled to the records

under Brady and Gidlio as exculpatory materid may be discovered upon review of the records in

conjunction with the medica records produced in Appdlant’s case.

Appdlant should be permitted to review the records to determine if Joan Wood's work on
autopsies goes beyond incompetence. Joan Wood may have been activdy and intentiondly assisting the
State in her reports. Appelant would be unable to know this unless he obtained the autopsy records.

ARGUMENT II1
THE TRIAL COURT ERRED IN NOT GRANTING MR.
KING'S REQUEST FOR RECORDS FROM THE OFFICE OF
THEGOVERNORBYRULINGTHAT SUCH RECORDSWERE
EXEMPT UNDER SECTION 14.28, F.S.

On December 2, 2002, Governor Bush entered a stay of execution for Amos King in order to
conduct DNA teding requested by the defendant. In conducting the DNA testing, the Governor
proceeded under atheory that this was done pursuant to executive clemency. Materia was sent to FDLE
and Bode Technology Group, Inc. for identification and DNA testing.

On February 5, 2003, counsd wasinformed of the results of the DNA testing and the identification
proceduredone at FDLE. The next day, counsel made aforma request to the Governor asking for certain
datardating to the DNA testing. That request was denied without citing the exemption from public records

disclosure under section 14.28, F.S. (2002).

The Defendant filed atimdy Motionto Compel or inthe Alterndtive to Issue a Writ of Mandamus
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and argument was held on February 14™, 2003. The Court denied the defendant’s motion and writ.
(Exhibit 1)

By way of its order, the Court conceded that the request and service was adequate and proper
under the law. (Exhibit 1) The Court thenproceeded to conduct itsandyss of theissue. Contrary to the
Court’ s order, the issue of waiver was not the mainargument presented by Counsel. Rather, the issue of
waiver was one of three. (TR. 125-168).

Section 14.28, F.S. states “All records developed or received by any state entity pursuant to a
Board of Executive Clemency investigation shdl be confidentid and exempt from the provisions of s.
119.07(1) and s.24(a), Art.l of the State Congtitution. However, such records shall be released upon
approvd of the Governor.”

Thedefendant daimsthat the protections of section14.28 do not gpply to the request and therefore

no exemption may be camed. Further, the defendant claims that an action before the trid court was

proper under Lopez v. Sngletary,634 So.2d 1034 (Fla. 1999), in which the this Court hdd "that any
postconvictionmovant dissatisfied withthe responseto any requested access mugt pursue the issue before
thetrid judge or that issue will be waived."
A. Waiver

The defendant clams that any dleged exemption under section14.28, F.S. waswaived when the
information was partially released by the Governor. Section 14.28 does state that the Governor may
release such records, thus removing the exemption he may be adle to claim under the Satute. However,
the statute falls to tate, nor does the Act provide for, a partial exemption of such records.

Inaddition, the only person to be protected under the exemptionisthe defendant. Generdly, such
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clemencyinvedigationsmayindudeinterviewswithvictims, witnesses and family members. Here, itisclear
that thisis not the case. By requesting the DNA data and FDLE data, the defendant-subject waives any
exemption.

B. RecordsUnder FI.R.Cr.P. 3.852

Further, as an dternative argument, it is pogited that the records requested were not done under
the procedure outlined in Chapter 119 nor are they generdly requested under section 24(a), Article | of
the Florida Condtitution. Rather such records were al so requested under FI.R.Cr.P. 3.852. (Seeexhibit
1) Section 14.28 specificdly states that only those records requested under “s. 119.07(1) and s.24(a),
Art.l of the State Condiitution” are exempt from disclosure. 1t is clear that dl exemptions are narrowly

drawn. Tribune Co. v. Public Records, 493 So.2d 480, 483 (Fla. 2" DCA 1986). FaluretoincdudeRule

3.852 isclear indication, under the rules of statutory construction, that no exemption was to apply.
Inanand ogous Stuation, section119.07(3)(c) makes exempt any informationreveding the identity
of aconfidentia informant or source from the provisons of s. 119.07(1) and s.24(a), Art.l of the State
Condtitution. The exemption contained in section 119.07(3)(c) reads exactly as the exemption contained
in section 14.28, compared, in pertinent part, below:
Section 14.28, F.S. All records developed or received by any State entity pursuant to a Board
of Executive Clemency investigation shdl be confidentid and exempt from the provisions of s.
119.07(1) and s.24(a), Art.I of the State Constitution. However, such records shdl be
released upon approval of the Governor.
Section 119.07(3)(c) Any information reveding the identity of a confidentid informant or

confidentia sourceisexempt fromthe provisionsof subsection (1) [s. 119.07(1)] and s.24(a),
Art.l of the State Constitution.

(Emphasis added)
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In Stylesv. State, 780 So.2d 1040 (4™ DCA 2001) the state was required to reveal the identity
of aconfidentia informant asaresult of apre-tria discovery demand under H.R.Crim.P. 3.220. Smilaly,
in Miller v. State, 729, So0.2d 417 (4" DCA 1999), the state was again required to disclose the identity
of anindividua expresdy exempted fromdisclosure under Chapter 119 usng the same language as section
14.28. The court reasoned that “[d]isclosure is the balancing of the public’ sinterest in protecting the flow
of information againg the individuals [condtitutiond] right to prepare his defense.”

Rule 3.852 is a discovery rule for public records production ancillary to capital postconviction

proceedings. Amendmentsto FloridaRules of Criminad Procedure3.852, 754 640 (Fla. 1999). Thesame

condtitutiond baancing act must be performed withthe protectionafforded to the public versus Mr. King's
right to be free from cruel and unusua punishment under the Eighth Amendment of the United States
Condtitution. Thereis no protection of the public to be gained by granting the exemption in this specific
case. All information relates to Mr. King's case and the deceased Mrs. Brady. The only other person
which may be affected would be the true donor of the DNA which the State has an interest in bringing to
justice. Assuch, the provisonsof section 14.28, in this case, do not outweigh the interests of Rule 3.852.

C. Law Not Narrowly Drawn

Any reliance by the Governor on Rule 16 of the Rules of Executive Clemency is without merit.
Whileit isclear that the three branches of government and agencies canadopt rules, see Chapter 120, F.S.
(2002), it is adso clear that those rules cannot run afoul of the Florida Congtitution.

Section 24(c), Artide | of the Condtitution clearly states that the “Legidature, however, may
provide by generd law for the exemption of records’. Inthiscase, Rule 16 isaclear violation of s.24(c)
and any provisondlowing sucharule would violate the doctrine of non-delegation. Only the legidaturecan
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cregte an exemption, not the court or custodian. Douglas v. Michd, 410 So.2d 936, 940 (Fla. 5th DCA

1982); Wait v. Florida Power & Light Co., 372 So.2d 420, 424 (Fla.1979).

Section 14.28 falsunder the limited facts of thiscase. To begin with, the offending sectionis
not narrowly drawn as required by section 24(c), Art.l. It is abroad exemption of al public records
relaing to clemency without narrowly tailoring the needs of the public verses the need for openness. Itis
clear that in congruing the Act and it exemptions, the Act isto be construed liberdly infavor of openness,
and dl exemptions from disclosure are to be congtrued narrowly and limited to their designated purpose.

City of RiveriaBeachv. Barfidd, 642 So.2d 1135 (4th DCA 1994); Tribune Co. v. Public Records, 493

S0.2d 480, 483 (Fla. 2" DCA 1986).
Further, the origind response to the request formaly given to the Governor on February 6 wasnot avdid
dam of exemption under section 119.07(2)(a). This section requires that the exemption include the
datutory citation. No citation was contained in Mr. Muniz's response of February 6, 2003.

Further, any cdlamed exemption under s.14.28 regarding the defendant’ s case must be submitted

tothecourt for anin camerainspection. Section 119.07(2)(b); Tribune Co. v. Public Records, 493 So.2d

480, 483 (Fla. 2" DCA 1986)(post-convictionrecords request). It isthebest policy for courtsto conduct
anin camera inspection in order to digpd any “clouds of suspicion over governmentd effortsto sustain
secrecy”. ldat 484. Anin cameraingpectionshould be done for acourt to decide whether to not release
the requested information, not whether to release such records. 1d. By not dlowing the in camera
ingpection, the law is clearly not narrowly drawn.

For example, in Tribune Co., the court conducted an andysis of a record exemption for two
capita post convictiondefendantswho were seeking accessto records of a crimind investigation, records
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gpecificaly exempted under Chapter 119. (At the time of the case, Chapter 119 was the vehicle post
conviction defendants used to obtain public records, as opposed to today’s FI.R.Crim.P. 3.852.) In
beginningitsanalys's, the Didrict Court enunciated what is now the mantra of Forida s public record law.

The Public Records Act is to be liberdly construed in favor of open government to the extent

possible in order to preserve our basic freedom, without undermining significant governmenta

functions such as aime detection and prosecution....Exemptions from disclosure are to be
construed narrowly and limited to their stated purposes....When in doubt the courts should find in
favor of disclosure rather than secrecy.
493 So.2d at 483 (Internd quotes and citations ommitted).
The Court then conducted an andlyss of the clamed exemption. The andyss was to both the generd
intended purpose of the exemptionand the way that exemption was to be applied specificdly in that case.
Id at 483-84. The Court concluded that to enforce the exemption would produce a“result so capricious
andillogicd asto beabsurd.” |d. at 483.

Intheingant action, as stated previoudy, it is clear that the exemption, in this case, is not narrowly
drawn. Mr. King requested that DNA testing be conducted. Those testswere conducted inwhich dl the
sampleswereconsumed, forc osing any chanceof additiona testing. Coupled with the previous destruction
of evidence in this case, see King. V. State, 808 So.2d 1237 (2002) it is clear that the exemption is being
used asasword to keep King from chdlenging the sufficiency of his conviction, inviolation of the state and
federa congtitutiona prohibitions againgt crud and unusud punishment and inviolaionof state and federal
due process standards.

Ladly, the law isnot narrowly drawn for the reason that the exemptionbeing damed islarger than
the one set by the statute. Again, section 14.28, F.S. states. “All records developedor received by any

state entity pursuant toaBoard of Executive Clemencyinvestigationshdl be confidentia and exempt from
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the provigons of s. 119.07(1) and s.24(a), Art.l of the State Constitution. However, such records shall
be rel eased upon approval of the Governor.” (Emphess added). Intheorigind letter of February 6, it was
requested that the defendant recaive the information or be dlowed to gather the information from Bode
Technology Group, Inc. directly. Inthat scenario, the defendant was not requesting any records devel oped
or received by any State entity but rather by a private corporation.

CONCLUSION AND RELIEF SOUGHT

Based uponthe testimony at trid, the tesimony of the December 10" 2001 hearing, the December
1, 2002, the hearing on February 14, 2003, hearing on dl pending motions, exhibitsattached to the ingant
pleadings, and arguments presented above, Mr. King contends that his FIFTH, SIXTH, EIGHTH and
FOURTEENTH AMENDMENT rightsunder the United States Congtitutionand his corresponding rights
under the Horida Congtitution have been violated. Mr. King requests the following relief:

1 Enter a stay of execution.

2. Afford such other rdief asthis Court may deem proper.
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