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POINT ON CROSS APPEAL

APPLICATION TO THE COLD, CALCULATED
AND PREMEDITATED AGGRAVATING
CIRCUMSTANCE TO ZEIGLER IS NOT AN EX
POST FACTO VIOLATION.

The United States District Court Middle District of

Florida, recently held in Buenoano v. Dugger, No. 90-473-Civ-Orl-

19 (M.D. Fla. June 33, 1990), that application of the Florida
Capital sentencing statute, enacted in 1973 approximately two
years after the charged offense was committed, did not constitute

an ex post facto violation. Judge Fawsett, the same judge who

authored Stano v. Dugger, No. 88-425-Civ-0Orl-19 (M.D. Fla. May

18, 1988), appeared to recede from Stano by stating:

Petitioner argues that the
Florida capital sentencing statute,
enacted in 1973 approximately two
years after the charged offense was
committed, was applied
retrospectively in her case and
thereby constituted an ex post facto
penalty. Petitioner contends that
the death penalty statute, as it
existed at the time of the alleged
murder in September of 1971, had
significant advantages over the
later enacted statute, including an
explicit grant of authority to the
sentencing jury to recommend mercy
in its sentencing verdict and the
complete absence of statutory
aggravating factors which, if found
to exist, could justify the death
sentence under the subsequently
enacted 1973 statute. Although
Petitioner admits that the United
States Supreme Court, in Dobbert v.
Florida, 432 U.S. 282, 97 8S.Ct.
2290, 53 L.Ed.2d 344 (1977),
essentially has addressed the issue
she presently raises in this
proceeding, she contends that the
subsequent Supreme Court analysis of
ex post facto laws as set forth in




Miller v. Florida, 107 S.Ct. 2446
(1987), has cast the Dobbert holding
into doubt.

This Court will not question
binding Supreme Court precedent. In
Dobbert v. Florida, 97 S.Ct. 2290
(1977), the Supreme Court held that
the revision in the Florida capital
sentencing statute of which
Petitioner now <complains merely
altered the procedure of determining
whether a death sentence would be
imposed and did not change the
quantum of punishment attached to
the crime Id. at 2298. Moreover,
the new statute provided capital
defendants with more, rather than
less, judicial protection. Id. at
2299. Hence, "viewing the totality
of the procedural changes wrought by
the new statute, [the Supreme Court
concluded] that the new statute did
not work an onerous application of
an ex post facto change in the law."
Id. at 2230.

Petitioner's challenges to the
application of +the 1973 Florida
capital sentencing statute to her
crime are subsumed under Dobbert.
In fact, Dobbert was cited as the
seminal case on ex post facto law in
the Miller opinion. See Miller, 107

S.Ct. at 2450-2254. Petitioner's
present claim, therefore, is without
merit. (Emphasis added).

Buenoano, supra at 68-70.

The application of the cold, calculated aggravating factor
would not be an ex post facto violation, and this aggravating

factor should have been applied to Zeigler.




CONCLUSION

Based on the above and foregoing arguments and authorities,
appellee respectfully requests that this court affirm the order
of the trial court imposing the death penalty and reverse the
decision of the trial court finding the application of the cold,
calculated and premeditated aggravating factor to be ex post
facto application.
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