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Andrea Hicks Jackson appea ls  h e r  conv ic t ion  and death  

sen tence  f o r  t h e  f i r s t - d e g r e e  murder of J a c k s o n v i l l e  p o l i c e  

o f f i c e r  Gary Bevel. We have j u r i s d i c t i o n  pursuant  t o  a r t i c l e  V ,  

s e c t i o n  3  (b )  (1) , F l o r i d a  C o n s t i t u t i o n ,  and we a f f i r m  t h e  

conv ic t ion  and sen tence .  

Late  i n  t h e  evening of May 1 6 ,  1983, a p p e l l a n t  vanda l ized  

he r  own automobile,  breaking o u t  t h e  windows and removing t h e  

c a r ' s  b a t t e r y ,  s p a r e  t i r e  and l i c e n s e  p l a t e .  P o l i c e  were 

n o t i f i e d  by a r e a  r e s i d e n t s  who observed he r  a c t i o n s .  A f t e r  

o f f i c e r s  G r i f f i n  and Bevel a r r i v e d  s e p a r a t e l y  a p p e l l a n t  t o l d  them 

t h a t  someone had des t royed  t h e  windows of h e r  c a r  and, upon t h e  

o f f i c e r s '  r e q u e s t ,  went t o  an apar tment  t o  o b t a i n  t h e  c a r ' s  b i l l  

of s a l e .  A t  t h i s  p o i n t  o f f i c e r  G r i f f i n  l e f t  Bevel t o  w r i t e  a  

c r imina l  mischief  r e p o r t  and upon r e c e i v i n g  a p p e l l a n t ' s  

permiss ion Bevel had t h e  c a r  towed. 

Bevel then  spoke t o  w i tnes ses  who s t a t e d  t h a t  a p p e l l a n t  

had i n  f a c t  des t royed  h e r  own c a r .  He a r r e s t e d  h e r ,  appa ren t ly  

f o r  f i l i n g  a  f a l s e  r e p o r t .  A p p e l l a n t ' s  response was t o  k i c k ,  

scream and s t r i k e  t h e  o f f i c e r  a s  he  r e s t r a i n e d  h e r  and p laced  h e r  

i n  t h e  back of h i s  p a t r o l  c a r .  Once i n  t h e  back s e a t  a p p e l l a n t  



s a i d ,  "Wait a  minute .  You made m e  d rop  my damned keys ."  A s  

o f f i c e r  Bevel  s t e p p e d  back and b e n t  down, a p p a r e n t l y  l o o k i n g  f o r  

t h e  keys ,  a p p e l l a n t  s h o t  him s i x  t i m e s ,  f o u r  t i m e s  i n  t h e  head,  

once i n  t h e  s h o u l d e r  and once i n  t h e  back.  Bevel  f e l l  i n t o  h e r  

l a p  and s h e  pushed him a s i d e  and r a n  from t h e  a r e a .  S e v e r a l  
t 

hours  l a t e r  s h e  was a r r e s t e d  w h i l e  h i d i n g  on t h e  s t e p s  o u t s i d e  

h e r  ex-husband 's  apa r tment .  I n s i d e  t h e  apar tment  p o l i c e  found 

t h e  handgun used t o  k i l l  Bevel  h idden  i n  a  c l o t h e s  b a s k e t .  

A j u r y  found a p p e l l a n t  g u i l t y  of f i r s t - d e g r e e  murder and 

recommended t h e  d e a t h  p e n a l t y .  The t r i a l  judge imposed t h e  d e a t h  

s e n t e n c e ,  f i n d i n g  t h r e e  a g g r a v a t i n g  f a c t o r s :  t h a t  t h e  murder was 

committed f o r  t h e  purpose  of  a v o i d i n g  a  l a w f u l  a r r e s t ,  s e c t i o n  

921.141 ( 5 )  ( e )  , F l o r i d a  S t a t u t e s  (1983) ; t h a t  t h e  murder was 

committed t o  h i n d e r  law enforcement ,  s e c t i o n  921 .141(5)  ( g ) ;  and 

t h a t  t h e  murder was c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d ,  s e c t i o n  

9 2  4 1  5 i . Although b o t h  s t a t u t o r y  and n o n s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  w e r e  p r e s e n t e d  t o  t h e  j u r y  and c o n s i d e r e d  by 

t h e  c o u r t ,  none w e r e  found t o  b e  a p p l i c a b l e .  

A p p e l l a n t  a s s e r t s  twe lve  e r r o r s  i n  s e e k i n g  r e v e r s a l  of  h e r  

c o n v i c t i o n  and s e n t e n c e .  F i r s t  s h e  a r g u e s  t h a t  t h e  t r i a l  judge 

e r r e d  i n  n o t  d i s m i s s i n g  t h e  i n d i c t m e n t  a g a i n s t  h e r  on  t h e  grounds 

t h a t  d i s c r i m i n a t i o n  a g a i n s t  b l a c k s  and women i n  t h e  s e l e c t i o n  of  

grand j u r y  foremen empaneled i n  Duval County v i o l a t e d  h e r  f i f t h ,  

s i x t h  and f o u r t e e n t h  amendment r i g h t s  under  t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n .  A s  a p p e l l a n t  concedes i n  h e r  b r i e f ,  t h i s  i s s u e  h a s  

been dec ided  a g a i n s t  h e r  on t e s t imony  q u i t e  s i m i l a r  t o  what was 

p r e s e n t e d  i n  t h i s  c a s e .  Andrews v .  S t a t e ,  443 So.2d 78  la. 

1 9 8 3 ) .  See  a l s o  Hobby, 468 U.S. 339 ( 1 9 8 4 ) .  -- 
P r i o r  t o  t r i a l ,  a p p e l l a n t  f i l e d  a  mot ion  i n  l i m i n e  t o  

p r e c l u d e  g roup  q u e s t i o n i n g  o f  p r o s p e c t i v e  j u r o r s  c o n c e r n i n g  t h e i r  

a t t i t u d e s  toward c a p i t a l  p u n i s h r ~ ~ e n t  and a  mot ion  f o r  i n d i v i d u a l  

and s e q u e s t e r e d  v o i r  d i r e .  A p p e l l a n t  a r g u e s  t h a t  t h e  t r i a l  

c o u r t ' s  d e n i a l  o f  b o t h  mot ions  v i o l a t e d  h e r  r i g h t  t o  be  t r i e d  by 

a n  i m p a r t i a l  j u r y .  However, " [ t l h e  g r a n t i n g  of i n d i v i d u a l  and 

s e q u e s t e r e d  v o i r  d i r e  i s  w i t h i n  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n . "  



Davis v .  S t a t e ,  461 So.2d 67, 69, ( F l a .  1 9 8 4 ) ,  cer t .  d e n i e d ,  105 

S .Ct .  3540 ( 1 9 8 5 ) .  A p p e l l a n t  h a s  f a i l e d  t o  demons t ra te  any abuse  

of d i s c r e t i o n .  

A p p e l l a n t ' s  n e x t  c l a i m  i s  somewhat more complex. 

Fol lowing t h e  s h o o t i n g  s h e  went t o  S h i r l e y  Ann Freeman 's  home and 

washed h e r  c l o t h e s .  She t o l d  M s .  Freeman t h a t  s h e  had s h o t  a  cop 

because  s h e  " w a s n ' t  go ing  back t o  j a i l "  and s h e  d i d n ' t  l i k e  men 

t o u c h i n g  h e r .  While a t  Freeman 's  house ,  a p p e l l a n t  had i n  h e r  

p o s s e s s i o n  a  .22 c a l i b r e  handgun and when s h e  l e f t  s h e  took  t h e  

gun w i t h  h e r .  

A f t e r  l i s t e n i n g  t o  a p p e l l a n t ' s  s t o r y  M s .  Freeman c a l l e d  a  

cab and gave  a p p e l l a n t  money f o r  t h e  c a b  f a r e .  Taxicab d r i v e r  

C a r l  L e e ,  J r . ,  p icked  h e r  up from t h e  Freeman home and d u r i n g  t h e  

ensu ing  r i d e  M r .  L e e  d i s c o v e r e d  t h e  gun on a p p e l l a n t ,  s t r u g g l e d  

w i t h  h e r  and threw t h e  gun from t h e  c a r .  I t  was a l s o  a l l e g e d  

t h a t  a p p e l l a n t  e x i t e d  t h e  c a b ,  r e t r i e v e d  t h e  gun and s h o t  a t  t h e  

back window of  t h e  cab .  A p p e l l a n t  was l a t e r  charged w i t h  t h e  

a t t e m p t e d  f i r s t - d e g r e e  murder of M r .  L e e .  I n  a  s e p a r a t e  t r i a l  

h e l d  b e f o r e  t h e  t r i a l  of t h e  p r e s e n t  c a s e  s h e  was a c q u i t t e d  of 

t h a t  c h a r g e .  However, d u r i n g  a p p e l l a n t ' s  t r i a l  f o r  Gary B e v e l ' s  

murder t h e  t r i a l  c o u r t  a l lowed L e e ' s  t e s t imony  t h a t  he  p icked  up 

a p p e l l a n t  a t  M s .  Freeman 's  house ,  t h a t  t h e y  s t r u g g l e d  over  t h e  

gun and t h a t  he  threw t h e  gun from t h e  cab .  No t e s t imony  was 

a l lowed concern ing  t h e  a l l e g e d  s h o o t i n g  or  concern ing  t h e  f a c t s  

of t h e  a l l e g e d  c r ime  of  which a p p e l l a n t  was a c q u i t t e d .  

A p p e l l a n t  a s s e r t s  t h a t  M r .  L e e ' s  t e s t imony  was 

i n a d m i s s i b l e  a s  e v i d e n c e  of a  c o l l a t e r a l  c r i m e  of which s h e  had 

been a c q u i t t e d ,  and t h a t  admiss ion  of  t h i s  t e s t imony  v i o l a t e d  t h e  

f i f t h  and f o u r t e e n t h  amendments t o  t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n .  See  S t a t e  v .  P e r k i n s ,  349 So.2d 1 6 1  ( F l a .  1 9 7 7 ) .  

However, a p p e l l a n t  misapprehends t h e  n a t u r e  of  M r .  L e e ' s  

t e s t i m o n y .  The t e s t imony  was a d m i t t e d  f o r  t h e  purposes  of  

showing c ~ n s c i o u s n e s s  of  g u i l t  concern ing  B e v e l ' s  murder ,  f l i g h t ,  

and p o s s e s s i o n  of t h e  murder weapon. I t  w a s  n o t  a d m i t t e d  t o  

expose  a  c o l l a t e r a l  c r i m e  and was i n  f a c t  n o t  e v i d e n c e  of a  



c o l l a t e r a l  c r ime  a t  a l l .  Although t h i s  t e s t imony  had been 

i n t r o d u c e d  a t  a p p e l l a n t ' s  t r i a l  f o r  a t t e m p t e d  f i r s t - d e g r e e  

murder,  it had n o t  been i n t r o d u c e d  t o  e s t a b l i s h  any e lement  of 

t h e  c r i m e  charged .  The t r i a l  judge h e r e  was c a r e f u l  t o  l i m i t  t h e  

scope  of  L e e ' s  t e s t imony  t o  t h o s e  f a c t s  n o t  c o n t e s t e d  i n  t h e  

o r i g i n a l  t r i a l ,  f a c t s  t h a t  mere ly  p l a c e d  a p p e l l a n t  i n  L e e ' s  c a b ,  

w i t h  a  handgun, p o s s i b l y  i n  t h e  p r o c e s s  of  f l i g h t  from B e v e l ' s  

murder .  

A p p e l l a n t  a l s o  c l a i m s  p r e j u d i c i a l  e r r o r  i n  a l l o w i n g  

M s .  Freeman t o  t e s t i f y  concern ing  a p p e l l a n t ' s  s t a t e m e n t  t h a t  " s h e  

w a s n ' t  g o i n g  back t o  j a i l . "  A p p e l l a n t  c i t e s  Jackson v .  S t a t e ,  

451 So.2d 458 ( F l a .  1 9 8 4 ) ,  t o  s u p p o r t  h e r  p o s i t i o n  t h a t  

M s .  Freeman's  t e s t imony  was i n a d m i s s i b l e  a s  a  comment implying 

p a s t  c r i m i n a l  conduc t .  R e l i a n c e  on Jackson  i s  misp laced .  I n  

t h a t  c a s e  t e s t imony  was a d m i t t e d  t h a t  t h e  d e f e n d a n t  had b o a s t e d  

of b e i n g  a  " thoroughbred k i l l e r "  from C e t r o i t .  The s t a t e m e n t  had 

no r e l e v a n c e  e x c e p t  a s  t o  t h e  c h a r a c t e r  and p r o p e n s i t y  of  t h e  

d e f e n d a n t  t o  commit t h e  murder cha rged .  I n  t h i s  c a s e ,  

M s .  Freeman's  t e s t imony  was r e l e v a n t  t o  p rove  a p p e l l a n t ' s  mot ive  

f o r  k i l l i n g  Gary Bevel  and t h e r e f o r e  i t s  admiss ion  was p r o p e r .  

A p p e l l a n t  a l s o  c h a l l e n g e s  t h e  s u f f i c i e n c y  o f  t h e  ev idence  

t o  s u p p o r t  a  c o n v i c t i o n  f o r  f i r s t - d e g r e e  murder .  T h i s  argument 

h a s  no m e r i t .  A f t e r  r ev iewing  t h e  r e c o r d  w e  conc lude  t h a t  t h e  

ev idence  was s u f f i c i e n t  t o  p r o v e  p r e m e d i t a t i o n .  S i r e c i  v .  S t a t e ,  

399 So.2d 964, 967 ( F l a .  19811, c e r t .  d e n i e d ,  456 U.S. 984 

( 1 9 8 2 ) .  Moreover, even w i t h o u t  t h e  e v i d e n c e  of p r e m e d i t a t i o n ,  

t h e  j u r y  c o u l d  have  found f e l o n y  murder based  on t h e  commission 

of t h e  c r ime  of e s c a p e .  See  S t a t e  v .  Ramsey, 475 So.2d 671 ( F l a .  

1985) ( a t t e m p t i n g  t o  f l e e  f o l l o w i n g  a r r e s t  i s  e s c a p e ) .  

During t h e  c o n v i c t i o n  phase  of  t h e  t r i a l l o v e r  d e f e n s e  

o b j e c t i o n , t h e  j u r y  was i n s t r u c t e d  on s e l f  d e f e n s e  and j u s t i f i a b l e  

u s e  o f  d e a d l y  f o r c e .  A p p e l l a n t  a s s e r t s  t h a t  because  s e l f  d e f e n s e  

was n o t  r a i s e d  a s  a n  a f f i r m a t i v e  d e f e n s e ,  g i v i n g  t h e  i n s t r u c t i o n  

l e d  t h e  j u r y  t o  b e l i e v e  t h a t  s h e  had f a i l e d  t o  p rove  t h e  d e f e n s e ,  

d e p r i v i n g  h e r  o f  t h e  presumpt ion  of  innocence  g u a r a n t e e d  under  



t h e  f o u r t e e n t h  amendment. However, a s  noted by t h e  t r i a l  judge,  

t h e r e  was evidence b e f o r e  t h e  ju ry  from which they  could have 

i n f e r r e d  t h e  excuse of s e l f  defense:  t h e  d i s p a r i t y  i n  s i z e  

between a p p e l l a n t  and Bevel ,  comments dur ing t h e  s t r u g g l e  t o  t h e  

e f f e c t  t h a t  Bevel might be h u r t i n g  a p p e l l a n t ,  and s c r a t c h e s  and 

w e l t s  on a p p e l l a n t ' s  back no t i ced  by S h i r l e y  Freeman fo l lowing  

t h e  shoot ing .  From our  review of t h e  r eco rd  t h e  s t a t e  was 

e n t i t l e d  t o  t h e  i n s t r u c t i o n ;  i n  any event  a p p e l l a n t  has 

demonstrated no p r e j u d i c e .  

Appel lant  a l s o  t a k e s  i s s u e  wi th  comments made by t h e  

prosecu tor  i n  both  t h e  conv ic t ion  and g u i l t  phases of t h e  t r i a l .  

Appel lant  argues  t h a t  t h e  egregious  p r o s e c u t o r i a l  misconduct s o  

i n f e c t e d  t h e  proceedings  a s  t o  deny he r  due process  of law and t o  

depr ive  h e r  of t h e  c o n s t i t u t i o n a l  r i g h t s  t o  a  f a i r  t r i a l  and t o  

an i m p a r t i a l  ju ry .  

On s e v e r a l  occas ions  t h i s  Court has  admonished a t t o r n e y s  

concerning t h e  p r o p r i e t y  of arguments i n  c a p i t a l  ca se s .  - See,  

e . g . ,  B e r t o l o t t i  v .  S t a t e ,  476 So.2d 130,  133-34 ( F l a .  1985) ;  

Jennings, 453 So.2d 1 1 0 9  ( F l a .  1984) ,  vaca ted  on o t h e r  - 

grounds,  105 S.Ct.  1351 (1985) ;  T e f f e t e l l e r  v .  S t a t e ,  439 So.2d 

840 ( F l a .  1983) ,  c e r t .  den ied ,  465 U.S. 1074 (1984) .  We have 

gone s o  f a r  a s  t o  warn counsel  t h a t  such misconduct may form t h e  

b a s i s  f o r  d i s c i p l i n a r y  proceedings  by The F l o r i d a  Bar. 

B e r t o l o t t i .  We no te  t h a t  t h e  s t a t e  a t t o r n e y  who prosecu ted  t h i s  

ca se  i s  a  man of ex t ens ive  exper ience  who should be s e n s i t i v e  t o  

t h e  e t h i c a l  r e s t r i c t i o n s  governing t h e  conduct of s t a t e  

p rosecu to r s .  The k ind  of argument complained of he re  i s  no t  such 

a s  t h i s  Court can approve. The comments shown i n  t h e  record  a r e  

no t  an a p p r o p r i a t e  model f o r  young lawyers.  However, a f t e r  a  

complete review of t h e  r eco rd  we cannot  say t h a t  t h e  comments a r e  

s o  o f f e n s i v e  a s  t o  war ran t  a  new t r i a l .  A s  we s t a t e d  i n  Davis v .  

S t a t e ,  4 6 1  So.2d 67, 70 ( F l a .  1984) ,  " [ t l h e  c o n t r o l  of comments 

i n  c l o s i n g  arguments i s  w i t h i n  a  t r i a l  c o u r t ' s  d i s c r e t i o n ,  and a  

c o u r t ' s  r u l i n g  w i l l  no t  be over turned  u n l e s s  a  c l e a r  abuse i s  

shown." The t r i a l  judge i s  i n  t h e  b e s t  p o s i t i o n  t o  monitor t h e  



conduc t  o f  l a w y e r s  i n  t h e  cour t room and t h e  r e c o r d  shows t h a t  

Judge  Moran made c o n t i n u i n g  e f f o r t s  t o  e n s u r e  t h a t  a p p e l l a n t  was 

g i v e n  a  f a i r  t r i a l .  F u r t h e r ,  a s  i n  V a l l e  v .  S t a t e ,  474 So.2d 

796,  805 ( F l a .  1 9 8 5 ) ,  v a c a t e d  - on  o t h e r  g r o u n d s ,  V a l l e  v .  

F l o r i d a ,  106 S . C t .  1943 ( 1 9 8 6 ) ,  t h e r e  i s  n o t h i n g  t o  i n d i c a t e  t h a t  

t h e  t r i a l  j udge  r e l i e d  on  any of  t h e  p r o s e c u t o r ' s  comments i n  

making h i s  s e n t e n c i n g  d e c i s i o n .  

I n  s e n t e n c i n g  a p p e l l a n t  t o  d e a t h ,  t h e  t r i a l  judge  found 

t h r e e  a g g r a v a t i n g  f a c t o r s  t o  a p p l y .  A p p e l l a n t  a r g u e s  t h a t  

a p p l i c a t i o n  o f  b o t h  s u b s e c t i o n  921 .141(5 )  ( e )  (commit ted  f o r  t h e  

p u r p o s e  of a v o i d i n g  o r  p r e v e n t i n g  a  l a w f u l  a r r e s t  o r  e f f e c t i n g  a n  

e s c a p e  f rom c u s t o d y )  and s u b s e c t i o n  ( 5 )  ( g )  (commit ted  t o  d i s r u p t  

o r  h i n d e r  t h e  l a w f u l  e x e r c i s e  o f  any gove rnmen ta l  f u n c t i o n  o r  t h e  

en fo rcemen t  o f  l aws)  c o n s t i t u t e s  i m p e r m i s s i b l e  d o u b l e  

c o n s i d e r a t i o n  o f  a n  a g g r a v a t i n g  f a c t o r .  W e  mus t  a g r e e .  Whi le  it 

c a n  b e  s a i d  t h a t  a p p e l l a n t  s h o t  o f f i c e r  Beve l  i n  o r d e r  t o  e s c a p e  

c u s t o d y  unde r  s u b s e c t i o n  ( 5 )  (e )  , t o  s a y  t h a t  s h e  s h o t  him t o  

h i n d e r  law e n f o r c e m e n t  r e q u i r e s  a n  e x a m i n a t i o n  of  what  law 

en fo rcemen t  a c t i v i t y  s h e  s o u g h t  t o  d i s r u p t .  I n  t h i s  c a s e  t h a t  

a c t i v i t y  was t o  a r r e s t  h e r ;  t h e r e f o r e ,  t h e  same a s p e c t  o f  t h e  

o f f e n s e  i s  b e i n g  u s e d  t o  j u s t i f y  b o t h  f a c t o r s .  Sims v .  S t a t e ,  

4 4 4  So.2d 922 ( F l a .  1983)  , cert .  d e n i e d ,  467 U.S. 1246 (1984)  ; 

F r a n c o i s  v .  S t a t e ,  407 So.2d 885 ( F l a .  1 9 8 1 ) ,  ce r t .  d e n i e d ,  458 

U.S. 1122 ( 1 9 8 2 ) ;  Whi te  v .  S t a t e ,  403 So.2d 331  ( F l a .  1 9 8 1 ) ,  

cer t .  d e n i e d ,  463 U.S. 1229 ( 1 9 8 3 ) ;  C l a r k  v .  S t a t e ,  379 So.2d 97 

( F l a .  19791, cer t .  d e n i e d ,  450 U.S. 936 (19811.  C o n t r a  T a f e r o  v .  

S t a t e ,  403 So.2d 355 ( F l a .  1981). ,  ce r t .  d e n i e d ,  455 U.S. 983 

( 1 9 8 2 ) .  W e  a g r e e  w i t h  t h e  s t a te ,  however,  t h a t  c o n s o l i d a t i o n  of  

t h e s e  two a g g r a v a t i n g  f a c t o r s  d o e s  n o t  r e n d e r  t h e  s e n t e n c e  

i n v a l i d ,  i n  t h a t  o u r  s e n t e n c i n g  s t a t u t e  r e q u i r e s  a  we igh ing  

r a t h e r  t h a n  a  m e r e  t a b u l a t i o n  o f  f a c t o r s  i n  a g g r a v a t i o n  and 

m i t i g a t i o n .  S t a t e  v .  Dixon, 283 So.2d 1 ( F l a .  1 9 7 3 ) ,  cer t .  

d e n i e d ,  416 U.S. 943 (1974)  ; see a l s o  Hargrave  v .  S t a t e ,  366 -- 

So.2d 1 ( F l a .  1 9 7 8 ) ,  ce r t .  d e n i e d ,  4 4 4  U.S. 919 ( 1 9 7 9 ) .  



Dur ing  t h e  s e n t e n c i n g  p h a s e  o f  t h e  t r i a l  t h e  s t a t e  

i n t r o d u c e d  t h e  t e s t i m o n y  o f  S h e r i f f  Da le  Carson  t o  p r o v e  t h a t  

a p p e l l a n t  k i l l e d  Gary Beve l  f o r  t h e  p u r p o s e  of  h i n d e r i n g  law 

e n f o r c e m e n t .  S h e r i f f  C a r s o n ' s  t e s t i m o n y ,  a l t h o u g h  r e l e v a n t  t o  

show t h e  e f f e c t  Gary B e v e l ' s  d e a t h  had on  J a c k s o n v i l l e ' s  p o l i c e  

f o r c e  and  t h e  r e s u l t i n g  d i s r u p t i o n  of  normal  p o l i c e  a c t i v i t i e s ,  

d i d  n o t  p r o v e  t h a t  a p p e l l a n t  k i l l e d  Beve l  i n  o r d e r  t o  a c h i e v e  

t h a t  r e s u l t .  A p p e l l a n t  a r g u e s  t h a t  inasmuch a s  C a r s o n ' s  

t e s t i m o n y  does  n o t  e s t a b l i s h  one  of  t h e  s t a t u t o r y  a g g r a v a t i n g  

f a c t o r s ,  i t s  a d m i s s i o n  mandates  a  new p e n a l t y  h e a r i n g  w i t h  a  new 

j u r y .  W e  d i s a g r e e .  Because  C a r s o n ' s  t e s t i m o n y  was p r e s e n t e d  t o  

p rove  d i s r u p t i o n  o f  law en fo rcemen t  which w e  have  c o n s o l i d a t e d  

w i t h  t h e  a g g r a v a t i n g  f a c t o r  of  a v o i d i n g  a r r e s t ,  i t s  a d m i s s i o n  was 

a t  mos t  h a r m l e s s  e r r o r .  A l s o ,  a s  w e  have  h e l d  i n  t h e  p a s t  when 

t h e r e  h a s  been  a  " d o u b l i n g "  of  f a c t o r s ,  i n  t h e  a b s e n c e  o f  

c r e d i b l e  f a c t o r s  i n  m i t i g a t i o n ,  t h e  d e a t h  s e n t e n c e  r ema ins  t h e  

a p p r o p r i a t e  p e n a l t y .  Sims;  F r a n c o i s ;  Whi te ;  C l a r k ;  E l l e d g e  v .  

S t a t e ,  3 4 6  So.2d 998 ( F l a .  1 9 7 7 ) .  

A p p e l l a n t  a l s o  c h a l l e n g e s  t h e  c o u r t ' s  f i n d i n g  o f  

s u b s e c t i o n  ( 5 )  ( i ) ,  t h a t  t h e  murder  was commit ted i n  a  c o l d ,  

c a l c u l a t e d  and p r e m e d i t a t e d  manner w i t h o u t  any p r e t e n s e  o f  m o r a l  

o r  l e g a l  j u s t i f i c a t i o n ,  s t a t i n g  t h a t  i n  t h i s  c a s e  t h e  f a c t s  

s imply  do n o t  j u s t i f y  t h e  f i n d i n g .  W e  a g r e e  w i t h  t h e  c o n c l u s i o n s  

o f  t h e  t r i a l  c o u r t :  

The e v i d e n c e  i n d i c a t e s  t h i s  d e f e n d a n t  was armed 
t h r o u g h o u t  t h i s  e n t i r e  e v e n t  o r  armed h e r s e l f  when 
s h e  went  t o  h e r  home t o  o b t a i n  t h e  p a p e r s  r e l a t i n g  t o  
t h e  c a r .  I t  f u r t h e r  i n d i c a t e s  t h a t  when s h e  produced  
t h e  p i s t o l  on  t h e  u n s u s p e c t i n g  o f f i c e r ,  s h e  made no 
a t t e m p t  t o  d i s a r m  him o r  e s c a p e  w i t h o u t  t h e  n e c e s s i t y  
o f  d e a d l y  f o r c e ,  b u t  d e c i d e d  t o  s h o o t  s i x  ( 6 )  t i m e s  
a t  p o i n t  b l a n k  r a n g e  i n t o  h i s  body. T h i s  d e c i s i o n  
was a s  c o l d l y  and p r e m e d i t a t i v e l y  done a s  was h e r  
removal  o f  t h e  b a t t e r y ,  s p a r e  t i r e  and l i c e n s e  p l a t e  
f rom t h e  j u s t  damaged c a r .  Fo r  t h i s ,  t h e r e  c a n  b e  no 
m o r a l  or  l e g a l  j u s t i f i c a t i o n .  

F u r t h e r ,  w e  p o i n t  o u t  t h a t  a p p e l l a n t  had t h e  p r e s e n c e  o f  mind 

w h i l e  s t r u g g l i n g  w i t h  t h e  v i c t i m  t o  d e v i s e  a  method t o  c a t c h  him 

o f f  g u a r d ,  i - e . ,  t h e  s t a t e m e n t  t h a t  s h e  had dropped  h e r  k e y s .  

T h i s  r e c o r d  does  n o t  show a  woman p a n i c k i n g  i n  a  f r i g h t e n i n g  



situation, but rather a woman determined not to be imprisoned who 

fashioned her opportunity to escape and then acted accordingly. 

We see no error. 

Appellant also argues that the trial court restricted the 

scope of mitigating circumstances in violation of the eighth and 

fourteenth amendments of the federal constitution. Specifically, 

she contests the prosecutor's statements during voir dire that 

appellant's sex should not influence the jurors' decision and the 

trial court's prohibition of testimony before the jury by the 

victim's brother, Reverend Jesse Bevel. She points to the United 

States Supreme Court's decision in Lockett v. Ohio, 438 U.S. 586, 

604 (19781, that 

the sentencer . . . [may] not be precluded from 
considering - -  as a mitigating factor, any aspect of a 
defendant's character or record and any of the 
circumstances of the offense that the defendant 
proffers as a basis for a sentence 1.ess than death. 

(Emphasis in original.) -- See also Eddings v. Oklahoma, 455 U.S. 

104, 110 (1982). Also, in support of her objection to the 

prosecutor's statement regarding her sex, she cites this Court's 

decision in Jacobs v. State, 396 So.2d 713  la. 1981). 

Appellant's argument has no merit. First, as explained by 

the trial judge at the time, in choosing a jury it was proper for 

the prosecutor to determine whether a verdict of guilt or 

innocence would be returned on the evidence or upon the fact that 

appellant is a woman. Although the word "mitigating" was used, 

it is clear from the record that the state attorney was not using 

the term to refer to mitigating factors in the penalty phase. 

Rather it was used to ensure that the jurors were able to render 

a verdict based solely on the evidence. Second, Lockett and 

Eddings require that any aspect of a defendant's character or 

record be considered in mitigation. Appellant's sex sheds light 

on neither subject. In fact, as we stated in State v. Dixon, 

Review by this Court guarantees that the reasons 
present in one case will reach a similar result to 
that reached under similar circumstances in another 
case. No longer will one man die and another live on 
the basis of race, or a woman live and a man die on - -  
the basis of sex. -- 



283 So.2d a t  10 (emphasis  s u p p l i e d ) .  F i n a l l y ,  r e l i a n c e  on Jacobs  

v.  S t a t e  i s  misp laced .  I n  t h a t  c a s e  t h e  Cour t  h e l d  t h a t  t h e  

d e f e n d a n t  s h o u l d  have  been  a b l e  t o  p r e s e n t  ev idence  concern ing  

h e r  r o l e  a s  a  "mother of two c h i l d r e n  f o r  whom s h e  c a r e d . "  396 

So.2d a t  718. A p p e l l a n t ' s  s e x  and h e r  r o l e  a s  a  mother  a r e  two 

d i f f e r e n t  t h i n g s .  W e  n o t e  t h a t  a p p e l l a n t ' s  mother  t e s t i f i e d  a t  

t h e  s e n t e n c i n g  h e a r i n g  and t e s t i f i e d  concern ing  a p p e l l a n t ' s  

r e l a t i o n s h i p  w i t h  h e r  own c h i l d r e n ,  who w e r e  l i v i n g  w i t h  t h e i r  

f a t h e r  a t  t h e  t i m e  of  t h e  homicide.  Apparen t ly  n e i t h e r  t h e  judge 

nor t h e  j u r y  were impressed .  W e  f i n d  no e r r o r .  

The d e f e n s e  s o u g h t  t o  have Reverend Jesse Beve l ,  t h e  

v i c t i m ' s  e l d e s t  b r o t h e r ,  t e s t i f y  b e f o r e  t h e  j u r y  t h a t  t h e  

v i c t i m ' s  f a m i l y  d i d  n o t  wish  a p p e l l a n t  t o  r e c e i v e  t h e  d e a t h  

p e n a l t y .  Although t h e  j u r y  was n o t  a l lowed  t o  h e a r  t h e  e v i d e n c e ,  

a  p r o f f e r  o f  t h e  t e s t imony  was made t o  t h e  t r i a l  judge.  I n  h i s  

s e n t e n c i n g  o r d e r ,  t h e  judge s t a t e d :  

The d e f e n s e  produced a  w i t n e s s  Reverend Jesse Beve l ,  
b r o t h e r  of t h e  deceased .  Reverend Bevel  t e s t i f i e d  
t h a t  h i s  f a m i l y  s o u g h t  j u s t i c e ,  b u t  n o t  a  s e n t e n c e  of  
d e a t h  f o r  h i s  b r o t h e r ' s  k i l l e r .  The Cour t  d i d  n o t  
a l l o w  t h i s  t e s t imony  b e f o r e  t h e  Advisory J u r y ,  b u t  
h a s  g i v e n  it c o n s i d e r a t i o n  and g r e a t  we igh t  i n  
r e a c h i n g  i t s  d e c i s i o n .  The C o u r t ,  however would n o t e  
t h a t  t h e  P r e s e n t e n c e  I n v e s t i g a t i o n  r e c e i v e d  i n  t h i s  
c a s e  would i n d i c a t e  t h i s  a t t i t u d e  a s  t o  t h e  s e n t e n c e  
i s  more unique  t o  Reverend Bevel  t h a n  h i s  e n t i r e  
f a m i l y  and s h o u l d  more p r o p e r l y  b e  c o n s i d e r e d  i n  
r e l a t i o n s h i p  t o  h i s  r e l i g i o u s  p r o f e s s i o n  and 
c o n s c i o u s l y  h e l d  b e l i e f s  i n  g e n e r a l  r a t h e r  t h a n  i n  
p a r t i c u l a r .  

I t  i s  c l e a r  from a  reasoned  weighing of t h e  above 
f i n d i n g s  t h a t  t h e r e  e x i s t  t h r e e  s t a t u t o r y  a g g r a v a t i n g  
c i r c u m s t a n c e s  and o n l y  one f a c t o r  t h a t  c a n  b e  even 
remote ly  argued i n  m i t i g a t i o n .  

A s  o u r  r ev iew of t h e  r e c o r d  r e v e a l s ,  t h e  judge ,  who i s  t h e  

u l t i m a t e  s e n t e n c i n g  a u t h o r i t y ,  c o n s i d e r e d  Reverend B e v e l ' s  

t e s t imony ,  mee t ing  t h e  requ i rements  of Eddings and L o c k e t t .  We 

n o t e  a g a i n  t h a t  t h i s  ev idence  sheds  no l i g h t  on a p p e l l a n t ' s  

c h a r a c t e r  o r  r e c o r d ,  o r  on t h e  o f f e n s e  i t s e l f .  W e  a g r e e  w i t h  t h e  

s t a t e  t h a t  a l l o w i n g  t h e  j u r y  t o  h e a r  t h i s  t e s t i m o n y  would have 

opened t h e  door f o r  t h e  s t a t e  t o  show, th rough  t e s t imony  of o t h e r  

members of  t h e  v i c t i m ' s  f a m i l y ,  t h a t  Reverend B e v e l ' s  v iewpoin t  

was n o t  n e c e s s a r i l y  r e p r e s e n t a t i v e .  We see no e r r o r .  



In conclusion, appellant's conviction for first-degree 

murder is affirmed. There are two valid aggravating factors and 

a lack of credible mitigating factors. Our review of this case 

in light of all other capital cases leads us to conclude that 

death is the appropriate penalty and so the sentence of death is 

also affirmed. 

It is so ordered. 

McDONALD, C.J., and ADKINS, OVERTON, EHRLICH and SHAW, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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