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INTRODUCTION 

The P e t i t i o n e r  w i l l  be r e f e r r e d  t o  a s  t h e  S t a t e .  The 

Respondent w i l l  be r e f e r r e d  t o  a s  t h e  de fendan t  o r  by h i s  

name. The symbol "R" r e p r e s e n t s  t h e  r e co rd  on a p p e a l .  The 

symbol "ST" r e p r e s e n t s  t h e  supplementa l  t r a n s c r i p t  o f  t h e  

e v i d e n t i a r y  h e a r i n g  on t h e  r e s p o n d e n t ' s  motion f o r  p o s t -  

c o n v i c t i o n  r e l i e f ,  b e ing  f i l e d  w i t h  t h i s  b r i e f .  The symbol 

"SR" w i l l  be used t o  d e s i g n a t e  t h e  supplementa l  documents 

be ing  f i l e d  w i t h  t h i s  b r i e f .  A l l  emphasis h a s  been added. 

STATEMENT OF THE CASE AND THE FACTS 

Bernard Bolender was t r i e d  and conv i c t ed  o f  f o u r  coun ts  

of  f i r s t  degree  murder,  k idnapping and armed robbery .  (R. 1- 

8A). The f a c t s  w e r e  cogen t l y  set  f o r t h  by t h i s  Honorable 

Court  i n  Bolender v .  S t a t e ,  422 So.2d 833 ( F l a .  1982) .  The 

d e f e n d a n t ' s  c o n v i c t i o n  and s en t ences  of  d e a t h  were a f f i r m e d  

t h e r e i n .  

The de fendan t  subsequen t ly  f i l e d  a  Motion f o r  Pos t -  

Convic t ion  r e l i e f  pursuan t  t o  F1a.R.Cr.P. 3.850. (sR. 1 -3 ) .  

The S t a t e ' s  r e q u e s t  t o  have t h e  o r i g i n a l  t r i a l  judge h e a r  

t h e  motion was den ied .  (R. 10-11).  Among o t h e r  t h i n g s ,  

Bolender claimed t h a t  h i s  t r i a l  counse l  was i n e f f e c t i v e  f o r  

f a i l i n g  t o  p r e s e n t  c e r t a i n  a l l e g e d l y  m i t i g a t i n g  ev idence  



during sentencing. The new judge heard the  testimony of the  

defendant ' s  mother and s i s t e r .  They e s s e n t i a l l y  a s s e r t e d  

t h a t  t h e  defendant was a  good bro ther l son .  That he had l e f t  

high school although being of fered  a  s p o r t s  scholarsh ip  i n  

order  t o  support  h i s  mother and s i s t e r .  (ST. 11, 24).  H i s  

s i s t e r  t e s t i f i e d  t h a t  Bolender was married a t  nineteen and 

had two of h i s  own chi ldren .  (ST. 12-13). H i s  mother s t a t e d  

t h a t  the  defendant 's  f a t h e r  was an a lcoho l i c  and had l e f t  

home when t h e  defendant was nine.  (ST. 8 -9) .  Judge Klein 

found t h a t  t h e  foregoing cons t i tu ted  non-s ta tu tory  mitiga- 

t i o n .  He ru led  t h a t  t r i a l  counsel was i n e f f e c t i v e  f o r  

f a i l i n g  t o  present  same. The cour t  went on t o  r u l e  t h a t  the  

exis tence  of the  newly found mi t iga t ing  circumstance,  

desp i t e  the  presence of s i x  s t a t u t o r y  aggravat ing circum- 

s tances  mandated t h e  vacatur  of the  death sentence.  (R. 22- 

23). The S t a t e  t imely f i l e d  i t s  n o t i c e  of appeal.  (SR. 4 ) .  



SUMMARY OF THE ARGUMENT 

The t r i a l  cou r t  app l i ed  t h e  i n c o r r e c t  s t anda rd  of 

review i n  t h e  i n s t a n t  ca se .  Af t e r  h e a r i n g  l auda to ry  

tes t imony from t h e  de fendan t ' s  mother and s i s t e r  a t  a pos t -  

t r i a l  e v i d e n t i a r y  hea r ing ,  t h e  t r i a l  c o u r t  vaca ted  t h e  dea th  

s en t ence  under t h e  ill advised no t ion  t h a t  l i f e  i s  an 

i n a p p r o p r i a t e  sen tence  where g evidence o f  m i t i g a t i o n  

e x i s t s .  Here, s i x  v a l i d  s t a t u t o r y  aggrava t ing  f a c t o r s  were 

upheld b y t h i s  Court i n  Bolender v .  S t a t e ,  422 So.2d 833 

 l la. 1982).  

It i s  t h e  S t a t e ' s  p o s i t i o n  t h a t  t h e  s en t enc ing  judge 

w a s  f a m i l i a r  w i th  t h e  defendant 's  background s i n c e  he had 

reviewed a  p resen tence  i n v e s t i g a t i v e  r e p o r t  on Bolender i n  

an u n r e l a t e d  ca se .  The cou r t  was aware of t h e  evidence and 

r e j e c t e d  i t  a s  v a l i d  m i t i g a t i o n .  Even i f  i t  i s  found t h a t  

t h e  c o u r t  w a s  unaware of t h e  evidence,  such does not  c o n s t i -  

t u t e  grounds f o r  m i t i g a t i o n  of t h e  dea th  p e n a l t y .  F i r s t ,  

t h e  record  does not  support  t h e  conc lus ion  t h a t  t h e  defen- 

dan t  l e f t  school  and forsook a scho la r sh ip  t o  support  h i s  

mother and s i s t e r .  It does support  t h e  conc lus ion  t h a t  t h e  

defendant l e f t  school  t o  marry and r a i s e  c h i l d r e n .  Second, 

even i f  t h e  de fendan t ' s  a c t i o n s  and motives were genuine he  

has  merely conformed t o  t h e  s o c i e t a l  norm of devot ion t o  

one ' s  family.  It r a t h e r  appears  t h a t  t h e  c o u r t ' s  d e c i s i o n  



t o  v a c a t e  t h e  d e a t h  p e n a l t y  a f t e r  h e a r i n g  t h e  h e a r t  wrench- 

i n g  t e s t imony  o f  t h e  d e f e n d a n t ' s  mother and s i s te r  had i t s  

b a s i s  i n  emot ion ,  r a t h e r  t h a n  law. 

Moreover,  c o u n s e l ' s  d e c i s i o n  n o t  t o  p u t  t h e  d e f e n d a n t ' s  

mother and s i s te r  on t h e  s t a n d  d u r i n g  t h e  s e n t e n c i n g  phase  

was a  v a l i d  t r i a l  s t r a t e g y .  Counsel f e l t  t h a t  h i s  b e s t  

s t r a t e g y  was t o  h a r p  on t h e  f a c t  t h a t  a  co-defendant  had 

t e s t i f i e d  a g a i n s t  Bolender  i n  exchange f o r  a  l i g h t e r  

s e n t e n c e .  H e  a rgued t h a t  t h e  co-defendan t  was n o t  c r e d i b l e  

and t h a t  Bolender  should  no t  r e c e i v e  a  g r e a t e r  s e n t e n c e .  

T r i a l  c o u n s e l  a l s o  b e l i e v e d  t h a t  s i n c e  t h e  j u r y  had appeared  

emot iona l  a f t e r  r e t u r n i n g  a  g u i l t y  v e r d i c t ,  h e  was b e t t e r  t o  

r e t u r n  them t o  t h e  j u r y  room f o r  t h e  p e n a l t y  d e c i s i o n  a s  

q u i c k l y  a s  p o s s i b l e .  It i s  n o t  t h e  p r o v i n c e  of  t h e  a p p e l -  

1 1  l a t e  c o u r t  t o  second guess  c o n s i d e r e d  p r o f e s s i o n a l  judgment 

w i t h  t h e  b e n e f i t  o f  20/20 h i n d s i g h t . "  G r i f f i n  v .  Wainwright ,  

760 F.2d 1505 ( 1 1 t h  C i r .  1985) .  



ARGUMENT 

THE TRIAL COURT APPLIED THE INCOR- 
RECT STANDARD OF REVIEW IN REDUCING 
A DEATH SENTENCE TO LIFE IMPRISON- 
MENT WHEN FINDING THAT A DEATH 
SENTENCE MAY NOT BE IMPOSED WHEN 
ANY EVIDENCE OF MITIGATION IS 
PRESENTED. 

STANDARD OF REVIEW 

In granting the defendant's motion for post-conviction 

relief the trial court found: 

(4) The law of the State of Florida 
is that a death sentence may not be 
im~osed when any evidence of miti- 

A 

gating circumstances is presented. 
Thus, it is this court's conclusion 
that-had Defendant's counsel pre- 
sented the testimony of Defendant' s 
mother and sister, the trial court 
could not have imposed the death 
sentences. Counsel was therefore 
ineffective. 

(R. 22-23). 

The foregoing conclusion is not now and has never been 

consistent with the law in the State of Florida. In fact, 

there are several cases out of this Honorable Court which 

upheld death sentences despite the presence of mitigating 

circumstances. In Thomas v. State, 456 So.2d 454 (Fla. 

1984) the jury recommended a life sentence. The judge 



overrode the advisory verdict and imposed a death sentence 

after finding five aggravating and two mitigating circum- 

stances. This Honorable Court found one aggravating circum- 

stance impermissible, yet upheld the sentence. -- See also, 

Hoy v. State, 353 So.2d 826 (Fla. 1977); Oats v. State, 472 

So. 2d 1143 (Fla. 1985) ; Bassett v. State, 449 So. 2d 903 

 l la. 1984); Brown v. State, 381 So.2d 690 (Fla. 1980); 

Hargrave v. State, 366 So.2d 1 (Fla. 1978). 

The Legislature of the State of Florida, through its 

enactment of Section 921.141 Florida Statute, has provided a 

system where aggravating and mitigating circumstances are 

considered by the judge and jury through a weighing process. 

The most important aspect of the process is the "weighing" 

of the circumstances. If the aggravating circumstances 

outweigh the mitigating circumstances, death is an appro- 

priate sentence. White v. State, 403 So.2d 331 (Fla. 1981). 

This Honorable Court addressed the importance of that weigh- 

ing process in State v. Dixon, 283 So.2d 1  l la. 1973): 

It must be emphasized that the 
procedure to be followed by the 
trial judges and juries is not a 
mere counting process of X number 
of aggravating circumstances and Y 
number of mitigating circumstances, 
but rather a reasoned judgment as 
to what factual situations require 
the imposition of death and which 



imprisonment in light of the total- 
ity of the circumstances present. 

Dixon. at 10; see also Herring 

In the case sub judice the trial court's action was in 

direct contravention of the principle set forth in Dixon, 

supra. Instead of balancing the several aggravating circum- 

, stances and one newly found mitigating circumstance, the 

court automatically vacated the death sentence, as a result 

of the presence of one alleged mitigating circumstance. 1 

The result herein is most shocking in light of the quantity 

of aggravating circumstances. The trial court initially 

found all but one of the aggravating circumstances set out 

in $921 .I41 applicable. On direct appeal, this court 

disagreed with the trial court's findings as to two of the 

factors. Bolender v. State, 422 So.2d 833 (Fla. 1982). 

Thus, there were six clearly applicable aggravating factors: 

that the capital felonies were committed while defendant was 

engaged in the commission of four robberies and four 

kidnappings, Florida Statutes $921.141 (5) (d) , that the 
capital felonies were committed for the purpose of avoiding 

or preventing a lawful arrest, Florida Statutes $921.141 

(5) (e), that the capital felonies were committed for 

IA discussion of what constitutes a valid mitigating 
circumstance is contained in point two of this brief. 



pecunia ry  g a i n ,  F l o r i d a  S t a t u t e s  $921.141 ( 5 ) ( f ) ,  t h a t  t h e  

c a p i t a l  f e l o n i e s  were committed t o  d i s r u p t  o r  h inde r  t h e  

l awfu l  e x e r c i s e  of  law enforcement,  F l o r i d a  S t a t u t e s  

$921.141 ( 5 ) ( g ) ,  t h a t  t h e  c a p i t a l  f e l o n i e s  were e s p e c i a l l y  

he inous ,  a t r o c i o u s ,  o r  c r u e l ,  F l o r i d a  S t a t u t e s  $921.141(5) 

( h ) ,  and t h a t  t h e  c a p i t a l  f e l o n i e s  were homicides committed 

i n  a  c o l d ,  c a l c u l a t e d  and premedi ta ted manner wi thout  any 

p r e t e n s e  o f  moral o r  l e g a l  j u s t i f i c a t i o n ,  F l o r i d a  S t a t u t e s  

$921.141 ( 5 ) ( i ) ,  and one a l l e g e d  non - s t a tu to ry  m i t i g a t i n g  

f a c t o r .  The t r i a l  c o u r t ' s  f a i l u r e  t o  weigh and ba lance  t h e  

fo regoing  i s  e r r o r .  



THE TRIAL COURT INCORRECTLY HELD 
THAT EVIDENCE ASSERTING THE DEFEN- 
DANT WAS A GOOD SON AND BROTHER 
CONSTITUTED A NON-STATUTORY MITIGA- 
TING CIRCLTMSTANCE SUFFICIENT TO 
OUTWEIGH THE EXISTENCE OF SIX VALID 
AGGRAVATING CIRCUMSTANCES. 

The Honorable He rbe r t  K l e i n ,  C i r c u i t  Cour t  Judge, Dade 

County found t h e  d e f e n d a n t ' s  t r i a l  counse l  i n e f f e c t i v e  f o r  

f a i l i n g  t o  p r e s e n t  ev idence  du r ing  t h e  s e n t e n c i n g  phase  of  

t h e  t r i a l  t h a t  t h e  de fendan t  had l e f t  schoo l  t o  suppo r t  h i s  

f a m i l y ,  and was a  good son and b r o t h e r .  The c o u r t  r u l e d  

t h a t  t h e  fo r ego ing  e s t a b l i s h e d  a v a l i d  n o n - s t a t u t o r y  mi t i ga -  

t i n g  f a c t o r .  (R. 22-23).  Judge K l e i n ,  who was n o t  t h e  

t r i a l  judge,  f u r t h e r  found t h a t  i f  t h e  o r i g i n a l  s e n t e n c i n g  

t r i a l  c o u r t  had t h e  b e n e f i t  of  same, t h e  j u r y  v e r d i c t  o f  

l i f e  would no t  have been o v e r r i d e n .  It i s  t h e  S t a t e ' s  

p o s i t i o n  t h a t  t h e  a s s i s t a n c e  rendered  by t r i a l  counse l  was 

i n  keep ing  w i th  t h e  s t anda rd  s e t  f o r t h  i n  S t r i c k l a n d  v .  

Washington, 466 U.S. 668, 104 S .Ct .  2052, 80 L.Ed.2d 674 

(1984).  

It i s  t h e  S t a t e ' s  f i r s t  a s s e r t i o n  t h a t  t h e  o r i g i n a l  

t r i a l  judge was aware o f  t h e  d e f e n d a n t ' s  background and 

fami ly  h i s t o r y .  During t h e  e v i d e n t i a r y  h e a r i n g  o r i g i n a l  

t r i a l  counse l  s t a t e d  t h e  de fendan t  had p r e v i o u s l y  been 

sen tenced  by t h e  same t r i a l  judge i n  an u n r e l a t e d  c a s e .  A t  

t h a t  t i m e  t h e  t r i a l  judge had a  p r e sen t ence  i n v e s t i g a t i v e  

r e p o r t  i n  h i s  p o s s e s s i o n .  



Q: Were you f a m i l i a r  w i t h  and 
aware of a  p r e s e n t e n c e  i n v e s t i g a -  
t i o n  from a  p r e v i o u s  c a s e  t h a t  
invo lved  t h e  d e f e n d a n t ?  

A: Yes, I was aware of a  p r e s e n -  
t e n c e  i n v e s t i g a t i o n .  I had seen 
t h a t  Bo's  a f f i d a v i t  had a  r a p  
s h e e t .  I b e l i e v e  h e  made t h a t  
a v a i l a b l e  t o  m e .  

Q: And, t o  t h e  b e s t  of  your know- 
l e d g e ,  t h a t  p r e s e n t e n c e  i n v e s t i g a -  
t i o n  had been seen  by Judge F u l l e r  
when h e  s e n t e n c e d  him on t h e  
b u r g l a r y  c h a r g e ?  

A: Yes, it had.  I knew it had .  

Q: I n  t h e  p r e s e n t e n c e  i n v e s t i g a -  
t i o n ,  it had f a c t s  about  h i s  back- 
ground a s  w e l l  a s  t h e  t h i n g s  h e  
t e s t i f i e d  t o  on t h e  s t a n d ?  

A :  Yes, i t  d i d .  I c a n ' t  r e c a l l  
t h e  document p e r  se ,  b u t  I am s u r e  
i t  d i d .  

(ST. 37-38).  

It i s  c l e a r  from M r .  D e l l a  F e r a ' s  t e s t i m o n y  t h a t  t h e  

o r i g i n a l  t r i a l  judge d i d  c o n s i d e r  and was aware of  t h e  

d e f e n d a n t ' s  background and d i d  r e j e c t  it a s  a  v a l i d  non- 

s t a t u t o r y  m i t i g a t i n g  f a c t o r .  I n  F r a n c o i s  v .  S t a t e ,  423 

So.2d 357 ( F l a .  1 9 8 2 ) ,  t h e  de fendan t  p r e s e n t e d  numerous 

a s s e r t i o n s  c o n c e r n i n g  h i s  background,  c h a r a c t e r ,  and t h e  

c i r c u m s t a n c e s  of  h i s  u p b r i n g i n g  which h e  c la imed d e f e n s e  

c o u n s e l  shou ld  have d i s c o v e r e d  and p r e s e n t e d  a t  t h e  s e n -  

t e n c i n g  phase .  T h i s  Cour t  i n  f i n d i n g  t h e  p o i n t  w i t h o u t  

m e r i t ,  h e l d :  

2Quest ions  w e r e  asked by Abe L a e s e r ,  on b e h a l f  o f  t h e  
S t a t e ,  and answered by G.P. D e l l a  F e r a ,  the de fendan t  ' s  
t r i a l  c o u n s e l .  



This  i s  not  a  case  of t o t a l  f a i l u r e  
t o  p re sen t  any m i t i g a t i n g  evidence 
o r  argument whatsoever. Defense 
counse l  d id  i n  f a c t  p re sen t  w i t -  
n e s se s  who t e s t i f i e d  concerning 
a p p e l l a n t ' s  c h a r a c t e r  and back- 
ground. 

F ranco i s ,  a t  360. 

Although, i n  t h e  i n s t a n t  ca se ,  t h e  a l l e g e d  m i t i g a t i n g  

evidence was revea led  i n  another  proceeding,  i t s  exposure 

had t h e  same e f f e c t  a s  d i d  t h e  evidence i n  Francois ,  supra .  

Assuming t h i s  Court f i n d s  t h a t  t h e  "good boy" evidence 

was not  brought o u t ,  t h e  S t a t e  would submit t h a t  t h e  

evidence t h a t  t h e  defendant t r e a t e d  h i s  mother and s i s t e r  

w e l l ,  and l e f t  school  t o  he lp  support  them f a i l e d  t o  c o n s t i -  

t u t e  a  v a l i d  non- s t a tu to ry  m i t i g a t i n g  c i rcumstance.  The 

tes t imony of t h e  de fendan t ' s  mother and s i s t e r  revea led  t h a t  

he forsook a  c o l l e g e  scho la r sh ip  i n  o r d e r  t o  go t o  work t o  

suppor t  h i s  immediate family .  (ST. 11, 24) .  The i rony  of 

t h i s  a s s e r t i o n  i s  t h a t  t h e  defendant was married a t  n ine t een  

and began a  family .  (ST. 12-13).  Thus, i t  appears  t h a t  t h e  

defendant chose not  t o  cont inue h i s  educa t ion  because he  

wanted t o  s t a r t  h i s  own fami ly .  This  choice  was no t  one 

s e l e c t e d  f o r  u n s e l f i s h  mot ivat ions  deserv ing  of commenda- 

t i o n .  Also,  t h e  de fendan t ' s  f a t h e r  l e f t  home when he was 

n ine .  (SR. 9 ) .  The family  was appa ren t ly  a b l e  t o  s u b s i s t  

wi thout  h i s  a l l e g e d  support  f o r  a l l  t h a t  t ime.  That p o i n t s  



to the inescapable conclusion that the defendant's choice to 

leave school was not one done to maintain his family's 

support. Moreover, almost any citizen could look to their 

own heritage and note grandparents who were unable to pursue 

even secondary educations because they needed to help 

support their family. This situation in the majority of 

instances did not cause them to turn to a life of murder and 

mayhem! 

Accordance to societal norms does not constitute the 

type of circumstance which would mandate a reversal of an 

override. Tedder v. State, 322 So.2d 908  l la. 1975). This 

Honorable Court has held that a mitigating circumstance 

must, in some way, ameliorate the enormity of the 

defendant's guilt. Eutzy v. State, 458 So.2d 755 (Fla. 

1984). Being a good son and brother is expected. Although 

good behavior should be appreciated, it is the State's 

contention that it would not be adequate to rise to the 

level of a non-statutory mitigating factor sufficient to 

ameliorate guilt. Furthermore, this Court asserted that to 

determine whether evidence presented in mitigation would 

rise to the level stated in Eutzy, supra, the facts of the 

case must be considered in light of prior cases, and must be 

compared and contrasted and weighed in light thereof. 

This Court's holding in Thompson v. State, 456 So.2d 

444 (Fla. 1984) is in sharp contrast to the case sub judice. 



There,  t h e  j u ry  recommended a  l i f e  sen tence .  The t r i a l  

cou r t  found two aggrava t ing  f a c t o r s  and no m i t i g a t i n g  

f a c t o r s  and overrode t h e  ju ry .  This  Court on d i r e c t  appeal  

reviewed t h e  record  and found t h a t  t h e r e  were m i t i g a t i n g  

f a c t o r s  on which t h e  j u ry  could have p rope r ly  r e l i e d .  Those 

m i t i g a t i n g  circumstances were t h a t  t h e  defendant was mildly  

r e t a r d e d ,  had a  p e r s o n a l i t y  d i s o r d e r ,  was a  good f a t h e r  and 

son and t h a t  t h e  de fendan t ' s  f a t h e r  had mental i l l n e s s  and 

d ied  i n  an i n s t i t u t i o n .  This cou r t  concluded t h a t  t h e r e  

were s u f f i c i e n t  m i t i g a t i n g  circumstances f o r  t h e  ju ry  t o  

reasonably conclude t h a t  t h e  aggrava t ing  c i rcumstances  were 

overcome and t h a t  l i f e  was an a p p r o p r i a t e  sen tence .  Here,  

however, i t  w a s  e s t a b l i s h e d  t h a t  t h e  defendant was a  good 

son and f a t h e r .  Nothing more. He w a s  not  r e t a r d e d .  He d i d  

no t  s u f f e r  from a p e r s o n a l i t y  d i s o r d e r .  Impor t an t ly ,  t h i s  

c o u r t ,  on t h e  de fendan t ' s  d i r e c t  appeal  d id  not  f i n d  any 

m i t i g a t i n g  evidence.  It d id  f i n d  t h e  presence of - six 

aggrava t ing  c i rcumstances .  (See p o i n t  I i n f r a ) .  

I n  White v .  S t a t e ,  403 So.2d 331 ( F l a .  1981) t h e  j u ry  

recommended l i f e .  The sen tenc ing  judge found f i v e  aggrava- 

t ing  c i rcumstances ,  no m i t i g a t i n g  c i rcumstances ,  and imposed 

a  sen tence  of dea th .  This  c o u r t ,  c o n s i s t e n t  wi th  i t s  

r e s p o n s i b i l i t y  t o  review t h e  e n t i r e  c a s e  recognized t h a t  t h e  

only  "colorable"  m i t i g a t i n g  c i rcumstance was t h e  non-s ta tu-  

t o r y  cons ide ra t ion  t h a t  t h e  defendant was not  t h e  t r i g g e r -  

man. This  c o u r t  none the less  upheld t h e  sen tence  and found 



t h a t  t h a t  f a c t o r  a l o n e  f a i l e d  t o  outweigh t h e  enormi ty  of  

t h e  a g g r a v a t i n g  f a c t s .  

A f t e r  a  r ev iew of  t h e  c a s e s  and a n a l y s i s  of  t h e  c o n t e n t  

of t h e  e v i d e n c e  p r e s e n t e d ,  i t  would be  t h e  S t a t e ' s  p o s i t i o n  

t h a t  Judge K l e i n ' s  c o n c l u s i o n  t o  f i n d  m i t i g a t i o n  h a s  i t s  

b a s i s  i n  emot ion ,  r a t h e r  t h a n  i n  law. Unders tandab ly ,  t h e  

s i g h t s  and sounds of  a  mother t r y i n g  t o  s a v e  h e r  s o n ' s  l i f e  

i s  h e a r t  wrenching.  It is  n o t ,  however,  s u f f i c i e n t  t o  

c o n s t i t u t e  m i t i g a t i o n  i n  t e r m s  of  F l o r i d a ' s  i m p o s i t i o n  o f  

t h e  d e a t h  p e n a l t y .  F r a n c i s  v .  S t a t e ,  473 So.2d 672 ( F l a .  

1 9 8 5 ) .  A s  p o i n t e d  o u t  by J u s t i c e  England,  c o n c u r r i n g  i n  

Chambers v .  S t a t e ,  339 So.2d 204 ( F l a .  1976) :  

[ T l h e  j u d g e ' s  r o l e  i s  p r i m a r i l y  t o  
i n s u r e  t h e  j u r y ' s  adherence  t o  law 
and t o  p r o t e c t  a g a i n s t  a  s e n t e n c e  
r e s u l t i n g  from p a s s i o n  r a t h e r  t h a n  
r e a s o n .  

Chambers. a t  208-209. 

S u r e l y ,  when t h e  d e c i s i o n  i s  i n  t h e  j u d g e ' s  hands ,  p a s s i o n  

should  no t  g u i d e  t h e  c o u r t .  Here, u n f o r t u n a t e l y ,  p a s s i o n  

seems t o  have  p r e v a i l e d .  

It i s  t h e  s t a t e ' s  f i n a l  c o n t e n t i o n  t h a t  f a i l u r e  t o  

p r e s e n t  e v i d e n c e  of  t h e  d e f e n d a n t ' s  background i s  a  sound 

s e n t e n c i n g  s t r a t e g y .  Defense c o u n s e l  a rgued d u r i n g  t h e  

s e n t e n c i n g  phase  t h a t  John Macker, a l s o  p r e s e n t  d u r i n g  t h e  



n i g h t  of the massac re ,  had t e s t i f i e d  on b e h a l f  of the S t a t e  

t o  save  h i s  own l i f e .  Counsel a rgued t h a t  Macker was 

e q u a l l y ,  i f  n o t  more c u l p a b l e  t h a n  Bolender .  That  Macker 

had r e c e i v e d  l i f e  s e n t e n c e s  and Bolender shou ld  b e  sen tenced  

no d i f f e r e n t l y  because  of t h e  e q u a l i t y  of  t h e i r  c u l p a b i l i t y .  

T h i s  Court  h e l d  i n  Bolender ,  s u p r a ,  t h a t  t h i s  argument was 

l e g i t i m a t e ,  a l t h o u g h  n o t  f a c t u a l l y  s u p p o r t e d .  

The d i s p a r i t y  between B o l e n d e r ' s  
d e a t h  s e n t e n c e s  and ~ a c k e r ' s  twe lve  
c o n c u r r e n t  l i f e  s e n t e n c e s  i s  sup-  
p o r t e d  by t h e  f a c t s .  Bolender  
a c t e d  as t h e  l e a d e r  and o r g a n i z e r  
i n  t h e s e  cr imes  and i n f l i c t e d  most 
o f  t h e  t o r t u r e  l e a d i n g  t o  t h e  
v i c t i m s '  d e a t h s .  Bolender  used  a 
h o t  k n i f e  t o  burn  Nicomedes 
Hernandez on t h e  back and i n f l i c t e d  
s l a s h  wounds on two o f  t h e  v i c t i m s .  
H e  a l s o  s h o t  Hernandez i n  t h e  l e g  
i n  an  e f f o r t  t o  make him r e v e a l  t h e  
l o c a t i o n  o f  h i s  c o c a i n e  and 
i n f l i c t e d  t h e  s t a b  wounds and gun- 
gunshot  wounds t h a t  l e d  t o  t h e  
v i c t i m s  ' d e a t h s .  Macker ' s  r o l e  was 
less s i g n i f i c a n t ,  and t h e r e  i s  no 
e v i d e n c e  t h a t  h e  p a r t i c i p a t e d  i n  
t h e  s t a b b i n g  and s h o o t i n g  of t h e  
v i c t i m s .  Jackson  v .  S t a t e ,  366 So. 
2d 752 ( F l a .  c e r t  . d e n i e d ,  
444 U.S. 885.1?A:)6.Ct. 177,  62 
L.Ed.2d 115 (1979);  Smith v l  S t a t e ,  
365 So. 2d 704 ( F l a .  1 9 7 8 ) .  c e r t .  
d e n i e d ,  444 U.S .  885, 1 0 0 ' s . C t .  
177,  62 L.Ed.2d 115 (1979) ;  Meeks 
v .  S t a t e .  339 So.2d 186 (Fla.6) 
c e r t .  d e n i e d ,  439 U.S. 991, 99 
S .Ct .  592,  58 L.Ed.2d 666 (1978).  

Bolender .  a t  837. 



The n e x t  l o g i c a l  i n q u i r y  i s  whether  t h e  C o n s t i t u t i o n  a s  

it i s  i n t e r p r e t e d  i n  S t r i c k l a n d  v .  Washington, r e q u i r e s  

c o u n s e l  t o  t r a v e l  on more t h a n  one s e n t e n c i n g  t h e o r y  t o  b e  

e f f e c t i v e .  It does n o t .  S t r i c k l a n d ,  s u p r a  h o l d s  t h a t  f o r  

c o u n s e l  t o  be  i n e f f e c t i v e  h i s  r e p r e s e n t a t i o n  must b e  r e a s o n -  

a b l e  under  t h e  c i r c u m s t a n c e s .  Here, c o u n s e l  r e p r e s e n t e d  a n  

a d m i t t e d  c o c a i n e  d e a l e r  whose f i n g e r p r i n t s  w e r e  found on t h e  

c a r  i n  which t h e  b o d i e s  were d i s p o s e d ,  and who was 

i d e n t i f i e d  by an  e y e w i t n e s s  a s  t h e  main c u l p r i t .  Counse l ' s  

r e a s o n a b l e  s t r a t e g y  c h o i c e  was t o  d i s c r e d i t  t h e  eyewi tness  

p a r t i c i p a n t  and u r g e  the j u r y  t o  s e n t e n c e  h i s  c l i e n t  t o  

l i f e ,  a s  h i s  c o - p a r t i c i p a n t  Macker was g iven  l i f e  i n  

exchange f o r  h i s  t e s t imony .  P r e s e n t i n g  ev idence  t h a t  t h e  

de fendan t  was a good son and b r o t h e r  was a lmos t  l a u g h a b l e ,  

i n  l i g h t  of  h i s  r e v e a l e d  involvement .  It i s  e v i d e n t  t h a t  

c o u n s e l  was n o t  i n e f f e c t i v e ,  s imply  because  t h e  j u r y  

recommended l i f e .  Although t h e  j u r y ' s  c h o i c e  was i r r a t i o n a l  

i n  l i g h t  of  t h e  e x t e n t  o f  a g g r a v a t i o n ,  it was q u i t e  a n  

accomplishment f o r  t r i a l  c o u n s e l .  

Counsel  f e l t  t h a t  h e  would o n l y  a n g e r  t h e  s e n t e n c i n g  

c o u r t  i f  he p r e s e n t e d  "apple p ie1 '  t e s t i m o n y .  Th i s  was 

e s p e c i a l l y  t r u e  i n  l i g h t  of  t h e  f a c t  t h a t  t h e  de fendan t  had 

appeared  b e f o r e  t h e  same t r i a l  judge on an u n r e l a t e d  

b u r g l a r y  c h a r g e  and been p l a c e d  on p r o b a t i o n .  (ST. 34).  M r .  



Delle Fera,  t r i a l  counsel, t e s t i f i e d  a t  the post-convic- 

t ion  hearing as  follows: 

[ I ]  be l ieve ,  presenting mit igat ing 
circumstances t o  Judge Ful ler  would 
r e a l l y  not have mattered t ha t  much 
t o  Judge Fu l le r  a t  the time. I 
thought t ha t  the testimony tha t  
e i t h e r  Bo's mother o r  Bo's s i s t e r  
might put on with reference t o  h i s  
family, h i s  background while he was 
a chi ld  i n  Long Island would not 
mean a h i l l  of beans t o  Judge 
Fu l l e r .  

(ST. 36) . 
I think a t  [ s i c ]  would have 
absolutely no e f f ec t  on Judge 
Fu l l e r ,  t ha t  i s  one of the reasons 
I e lec ted  not t o  put these on. 

(ST. 37). 

Well, it was a very t ry ing  period 
f o r  both M r s .  Bolender and Denise 
Crane. 

I thought t ha t  perhaps by pu t t ing  
them on the  stand we might do more 
good--more bad than good, r a the r .  
Excuse me. 

. . .Well, you know, as  f a r  as  I 
thought t ha t  i t  was p re t t y  heated 
and, again,  I go back t o  my general 
fee l ings  t ha t  it would have done no 
good and maybe i t  would have become 
even an argumentative type of 
s i t ua t i on .  

I j u s t  d idn ' t  f e e l  t ha t  it would 
have had any persuasive e f f e c t  on 
Judge Fu l le r  a t  a l l .  I j u s t  d idn ' t  
think t ha t  a mother's tears--you 



know, a s  much a s  I am s u r e  s h e  
would have l i k e d  t o  t e s t i f y  on 
b e h a l f  o f  h e r  son--would have  p e r -  
suaded Judge  F u l l e r  i n  any o t h e r  
d i r e c t i o n  t h a n  t h e  d i r e c t i o n  he 
took .  

(ST. 38-39) .  

But I b e l i e v e  t h a t  Judge F u l l e r  a t  
t h e  end o f  t h e  t r i a l  ended w i t h  
a--and I am n o t  s u r e  whether  i t  was 
e x a c t l y  t h e s e  words,  b u t  t h a t  t h i s  
was t h e  most b r u t a l  c a s e  h e  had 
s e e n  d u r i n g  t h e  25 y e a r s  o r  s o  t h a t  
he  had been s i t t i n g  on t h e  Dade 
County bench.  

(ST. 3 9 ) .  

T r i a l  c o u n s e l  had a n o t h e r  v a l i d  r e a s o n  f o r  e x p e d i t i n g  

t h e  s e n t e n c i n g  h e a r i n g .  The j u r y  d e l i b e r a t e d  f o r  s i x  hours  

b e f o r e  r e t u r n i n g  a  g u i l t y  v e r d i c t .  Counsel p e r c e i v e d  t h a t  

t h e  d e c i s i o n  was a n  emot iona l  one f o r  t h e  j u r y .  H e  f e l t  

t h a t  h i s  c l i e n t  would be  b e n e f i t t e d  i f  t h e  j u r o r s  w e r e  

r e t u r n e d  q u i c k l y  t o  t h e  j u r y  room. M r .  Delle F e r r a  s t a t e d .  

Y e s .  There  w e r e  two r e a s o n s  why I 
e l e c t e d  n o t  t o  p u t  anyone on t h e  
s t a n d .  F i r s t l y ,  a f t e r  it took  t h e  
j u r y  s i x  and a  h a l f  h o u r s  o f  d e l i -  
b e r a t i o n ,  a f t e r  t h e  g u i l t y  phase  o f  
t h e  t r i a l  when t h e y  came o u t  
s e v e r a l  j u r o r s  were v e r y  t e a r y - e y e d  
when t h e y  r e a d  t h e  v e r d i c t  of  
g u i l t y .  

Consequent ly ,  when w e  g o t  t o  t h e  
s e n t e n c i n g  phase  o f  t h e  t r i a l  and 
t h e  s t a t e  p u t  on t h e  a g g r a v a t i n g  
c r i t e r i a ,  which had a l r e a d y  been 
b rough t  o u t  i n  t h e  t r i a l ,  r a t h e r  



t h a n  cove r ing  new ground,  I argued 
about  t h e  inadequacy i n  o r d e r  t o  
g e t  t h e  j u r y  back i n t o  t h e  juryroom 
because  I thought  w e  had a b e t t e r  
chance o f  coming back w i t h  l i f e  
imprisonment.  

They came back 12 minutes l a t e r ,  
twe lve-ze ro  f o r  l i f e  imprisonment.  

(ST. 3 5 ) .  

The fo r ego ing  s t r a t e g i c  cho i ce s  are a f a r  c r y  from t h e  

requ i rement  f o r  i n e f f e c t i v e n e s s  t h a t  "counsel  I s  e r r o r s  were 

1 s o  s e r i o u s  t h a t  he  w a s  n o t  f u n c t i o n i n g  as c o u n s e l '  guaran-  

t e e d  t o  him by t h e  S i x t h  Amendment. G r i f f i n  v.  Wainwright,  

760 F.2d 1505 (11 th  C i r .  1985) .  It h a s  been r e p e a t e d l y  h e l d  

t h a t  counse l  w i l l  n o t  be  deemed c o n s t i t u t i o n a l l y  d e f i c i e n t  

merely because  o f  t a c t i c a l  d e c i s i o n s .  Ford v .  S t r i c k l a n d ,  

696 F.2d 804 ( 1 1 t h  C i r .  1983) .  I n  f a c t  counse l  i s  - n o t  

r e q u i r e d  t o  submit  t o  t h e  j u r y  a l l  a rguab ly  m i t i g a t i n g  

ev idence  t h a t  might e x i s t ,  i n  o r d e r  t o  be  e f f e c t i v e .  

Eddings v .  Oklahoma, 102 S.Ct .  869 (1982);  Locke t t  v .  Ohio, 

98 S .Ct .  2954 (1978) .  I n  G r i f f i n ,  s u p r a ,  counse l  exp lo r ed  

and examined t h e  p o s s i b i l i t y  o f  u s i n g  c h a r a c t e r  and 

background ev idence  a t  t h e  p e n a l t y  s t a g e ,  b u t  made an 

informed cho i ce  between r ea sonab l e  a l t e r n a t i v e s .  Here, 

t r i a l  counse l  d i d  e x p l o r e  t h e  p o s s i b i l i t y  o f  p r e s e n t i n g  

Bo lende r ' s  mother and s is ter  i n  m i t i g a t i o n .  H e  dec ided  t h a t  

it w a s  b e t t e r ,  t o  a rgue  t h e  i n e q u a l i t y  o f  t h e  co -de f endan t ' s  



s en t ence .  According,  Bolender ,  l i k e  G r i f f i n  h a s  no t  c a r r i e d  

h i s  burden o f  p rov ing  i n e f f e c t i v e  a s s i s t a n c e  o f  counse l .  

Moreover, t h e  de fendan t  has  f a i l e d  t o  s u r v i v e  t h e  

second requ i rement  f o r  i n e f f e c t i v e n e s s .  That  t h e  a l l e g e d  

d e f i c i e n t  performance p r e j u d i c e d  t h e  de f endan t .  As was 

e a r l i e r  n o t e d ,  Judge F u l l e r  was f a m i l i a r  w i t h  t h e  de fen-  

d a n t ' s  background a s  a  r e s u l t  of  having r ead  a p r e sen t ence  

i n v e s t i g a t i v e  r e p o r t  i n  ano the r  c a s e .  (ST. 37-38).  There-  

f o r e ,  s i n c e  t h e  c o u r t  d i d  have t h a t  knowledge, a l t hough  n o t  

p r e s e n t e d  d u r i n g  t h e  c a p i t a l  c a s e ,  f a i l u r e  t o  p r e s e n t  it a t  

t h e  l a t e r  p o i n t  d i d  no t  p r e j u d i c e  t h e  de f endan t .  

Bolender was conv i c t ed  of  f o u r  coun ts  o f  f i r s t  deg ree  

murders and sen tenced  t o  d e a t h  fou r  t i m e s . 3  H e  was t h e  

l e a d e r  and o r g a n i z e r  o f  " b r u t a l  t o r t u r e  s l ay ings" .  

Bolender ,  a t  422.  Although s i x  a g g r a v a t i n g  f a c t o r s  were 

p r e s e n t  and m i t i g a t i o n  a b s e n t ,  t h e  j u r y  recommended l i f e .  

T h i s  c o u r t  i n  upho ld ing  t h e  i n i t i a l  t r i a l  j u d g e ' s  o v e r r i d e  

and consequent  impos i t i on  o f  t h e  d e a t h  p e n a l t y  i n f e r e n t i a l l y  

found " the  f a c t s  sugges t i ng  a s en t ence  o f  d e a t h  were so  

c l e a r  and conv inc ing  t h a t  v i r t u a l l y  no r e a s o n a b l e  pe rson  

3 ~ e  was a d d i t i o n a l l y  found g u i l t y  of  f o u r  coun ts  o f  k i d -  
napping and fou r  coun t s  o f  armed robbery .  



could differ." Tedder, at 910. The State strongly believes 

that even if Judge Fuller had heard the testimony of the 

defendant's mother and sister his decision to override the 

jury's recommendation of life would not have changed. The 

State accordingly requests that the order granting the 

defendant's motion for post-conviction relief be reversed 

and the sentence of death be reinstated. 



CONCLUSION 

Based on t h e  f o r e g o i n g  argument and c i t a t i o n s  t o  au tho-  

r i t y  t h e  o r d e r  g r a n t i n g  t h e  r e s p o n d e n t ' s  motion f o r  p o s t -  

c o n v i c t i o n  r e l i e f  must be  r e v e r s e d  and t h e  s e n t e n c e  of  d e a t h  

be r e i n s t a t e d .  
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