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Mar cus Bridger Cotton was convicted of capital nurder and
sentenced to death for nurdering Assistant District Attorney G|
Epstein during a robbery in Novenber 1997. After he exhausted
state renedies, Cotton filed a 8§ 2254 petition for a wit of habeas
corpus in federal district court raising twelve issues. The
district court granted the state’s notion for summary judgnent on

all twelve issues. The district court granted summary judgnent and



denied Cotton’s petition. The district court also refused to grant
a certificate of appealability (“COA") on any of the issues raised
by Cotton.

Cotton now seeks a COA fromthis court on four issues
(1) whether the prosecutor inproperly commented on the defendant’s
failure to testify, (2) whether his trial counsel provided
constitutionally ineffective assistance by failing to call two
Wtnesses to testify at trial, (3) whether he was denied due
process by comments made by the trial judge during jury selection
about the history of the Texas capital sentencing schene, and (4)
whether his trial counsel provided constitutionally ineffective
assistance by failing to object to the trial judge' s conmments
regardi ng the Texas capital sentencing schene. W grant a COA on
the first issue but deny the application for COA on the other
i ssues. Wth respect to the issue regarding the prosecutor’s
cl osi ng argunent, however, we affirmthe district court’s denial of
habeas relief.

BACKGROUND

At Cotton’s second trial for capital murder, Law ence
Wat son testified that on Septenber 18, 1996, he and Cotton deci ded
to conmt a robbery because they were broke. Sonetine |ater that
day, Cotton and Watson observed G| Epstein and Sean Caruthers
wal king toward their cars in the Houston Jewi sh Community Center

parking lot and decided to rob them \Wtson approached Carut hers,



pointed a .38 caliber revolver at him and denanded noney.
Caruthers gave his wallet to Watson and WAatson ordered him to
| eave. At the sane tine, Cotton accosted Epstein. Cotton forced
Epstein to the ground with a . 380 caliber sem -automatic pistol and
demanded his noney. Epstein told Cotton he did not have any noney.
Cotton wal ked Epstein to his car, forced Epstein into the back
seat, and began to search Epstein’s wall et and gl ove conpartnent.
Caruthers testified that after being ordered to | eave by
Wat son, he drove to the front of the conmmunity center and went into
the center seeking help. Caruthers cane back outside and drove to
the side of the building where he saw Cotton in Epstein’s car.
Wat son was on a bicycle outside of Epstein’s car. Caruthers began
to flash the car’s lights and honked the horn in an attenpt to
alert the police. Wat son testified that when Caruthers created
this disturbance Cotton yelled to Watson to “kill that bitch.”
Wat son ained his gun at Caruthers, but w thout having fired his
weapon, he heard a gunshot behind him Watson turned around and
saw Cotton fire his gun while still in Epstein’s car. Sever a
W tnesses testified that Cotton said he decided to kill Epstein
when he found in Epstein’s wal |l et a badge identifying Epstein as an
assistant district attorney for Fort Bend County, Texas. After
shooting Epstein, Cotton |left the car, junped on his bicycle and
rode toward Caruthers’ car. Caruthers drove into Cotton, knocking

Cotton off his bike. Cotton and Watson then escaped.



Cotton was first tried for the nurder of Epstein on March
17, 1997. Jury deadl ock caused a mstrial. At a second trial in
Novenber 1997, a jury convicted Cotton of capital murder. Cotton
was sentenced to death. On direct appeal, the Texas Court of
Crim nal Appeals upheld Cotton’s conviction and sentence. Cotton
v. State, No. 72,964 (Tex. Crim App. June 30, 1999) (unpublished).
The Suprene Court denied Cotton’s petition for wit of certiorari.

Cotton v. Texas, 530 U S. 1277 (2000).

Bef ore the Suprene Court’s denial of his petition, Cotton
filed a state application for habeas corpus. The trial judge
entered findings of fact and concl usi ons of | aw, which were adopted
by the Court of Crimnal Appeals in denying habeas relief. Ex

parte Cotton, No. 49,499-01 (Tex. Crim App. June 7,

2000) (unpubl i shed). On June 29, 2001, Cotton filed a petition for
a wit of habeas corpus in federal district court.
DI SCUSSI ON
Cotton’s 8 2254 habeas petition is subject to the
Antiterrorismand Effective Death Penalty Act of 1996 (AEDPA). See

Penry v. Johnson, 532 U. S. 782, 792 (2001). Under AEDPA, Cott on

must obtain a COA before he can appeal the district court’s denial
of habeas relief. 28 U.S.C § 2253(c)(1) (2000); Slack v.
McDaniel, 529 U S. 473, 478 (2000). “[Until a COA has been i ssued

federal courts of appeals lack jurisdiction to rule on the nerits



of appeals fromhabeas petitioners.” Mller-E v. Cockrell, 123 S.

Ct. 1029, 1039 (2003).

To obtain a COA, Cotton nust nmake “a substantial show ng
of the denial of a constitutional right.” 28 U S . C. 8§ 2253(c)(2)
(2000); Mller-El, 123 S. C. at 1039; Slack, 529 U S. at 483. To
make such a show ng, he nust denonstrate that “reasonable jurists
coul d debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further.” Mller-E, 123 S. C. at 1039 (quoting Sl ack, 529 U S.
at 484).

In MIller-ElI, the Suprene Court instructed, as it had
previously held in Slack, that we should “limt [our] exam nation
to a threshold inquiry into the wunderlying nerit of [the
petitioner’s] clains.” Mller-El, 123 S. C. at 1034. The Court
observed that “a COAruling is not the occasion for aruling on the
merit of petitioner’s claim. . .” |d. at 1036. | nst ead, our
determ nation nust be based on “an overview of the clains in the
habeas petition and a general assessnent of their nerits.” 1d. at
1039. “This threshold inquiry does not require full consideration
of the factual or |egal bases adduced in support of the clains.”
Id. W do not have jurisdiction to justify our denial of a COA
based on an adjudication of the actual nerits of the clains. |d.
Accordingly, we cannot deny an “application for a COA nerely
because [we believe] the applicant wll not denonstrate an
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entitlenent to relief.” |d. “[A] claim can be debatable even
t hough every jurist of reason m ght agree, after the COA has been
granted and the case has received full consideration, that
petitioner will not prevail.” |d.

Even if we grant Cotton’s application for COA Cotton is
not necessarily entitled to habeas relief. “To prevail on a
petition for wit of habeas corpus, a petitioner nust denonstrate
that the state court proceeding ‘resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the

United States.’” Robertson v. Cockrell, 325 F.3d 243, 247-48 (5th

Cr. 2003) (en banc) (quoting 28 U S.C. 8§ 2254(d)(1) (2000)). A
state court’s decision is "contrary to . . . clearly established
Federal |law, as determned by the Suprene Court of the United
States . . . if the state court arrives at a concl usion opposite to
that reached by the Court on a question of law or if the state
court decides a case differently than the Court has on a set of

materially indistinguishable facts.” WIIlians v. Taylor, 529 U S.

362, 412-13 (2000). A state court’s decision “involves an
unreasonabl e application of [] clearly established Federal |aw, as
determ ned by the Suprene Court of the United States . . . if the
state court identifies the correct governing legal principle from
the Court’s decisions but unreasonably applies that principle to

the facts of the prisoner's case." |d. at 413.



In making the “unreasonable application” inquiry, this
court nust determne whether the state court’s application of
clearly established federal |awwas objectively unreasonable. Neal

v. Puckett, 286 F.3d 230, 236 (5th Gr. 2002) (en banc), cert.

denied, 123 S. C. 963 (2003). “We have no authority to grant
habeas corpus relief sinply because we concl ude, in our independent
judgnent, that a state suprene court's application of [federal |aw]

isS erroneous or incorrect."” Catalan v. Cockrell, 315 F. 3d 491, 493

(5th Gr. 2002)(quoting Neal, 286 F.3d at 236). “The federa
habeas schene | eaves primary responsibility with the state courts
for these judgnents, and aut hori zes federal -court intervention only
when a state court decision is objectively unreasonable.” Wodford

v. Visciotti, -- US --, 123 S. . 357, 361 (2002).

Finally, for Cottonto be entitled to habeas relief based
on a constitutional “trial” error, he nust denonstrate not only
that the state court’s decision was contrary to or an unreasonabl e
application of clearly established federal |law, but also that it

was harnful under the standard set forth in Brecht v. Abrahanson

507 U.S. 619 (1993). Robertson v. Cain, 324 F.3d 297, 304 (5th

Cr. 2003). *“Under Brecht, a federal court may grant habeas reli ef
on account of constitutional error only if it determnes that the
constitutional error had a ‘substantial and injurious effect or
influence in determning the jury s verdict.”” 1d. (quoting Brecht,

507 U. S. at 623 (quoting Kotteakos v. United States, 328 U S. 750,

776 (1946)) .



1. Comrent on Cotton’s Failure to Testify
Cotton first seeks a COA with respect to the district

court’s failure to grant habeas relief based on the prosecutor’s
all egedly inproperly conmment on Cotton’s failure to testify in his
own defense. During the State’s closing argunent at the
guilt/innocence phase of trial, the prosecutor stated:

One of the things — you know, they tal ked about what a

liar [Watson] was and how you can’t believe himand al

that, but you know, he told you sonme things that really

smack of the truth, and one of the things that is so

indicative of the fact that he told you the truth was

they never shook him about one event, and he nakes

adm ssi ons about sone things, but they never shook him

about one event in this case. They can’t contradict him

about one event in this case. And they’ ve got an expert

witness that could tell themif he lied. Mrcus Cotton

was Wi th him
Cotton’s counsel tinely objected to this statenent as a coment on
Cotton’s failure to testify. The trial court overruled the
obj ecti on.

The Fifth Anendnent prohibits a prosecutor from

commenting on a defendant’s failure to testify, Giffin v.

California, 380 U S. 609, 615 (1968), if “the prosecutor’s nmanifest
intent in making the remark mnust have been to comment on the
defendant's silence, or the character of the remark nust have been
such that the jury would naturally and necessarily construe it as

a comment on the defendant’s sil ence.” Jackson v. Johnson, 194

F.3d 641, 652 (5th Gr. 1999) (citing United States v. G osz, 76

F.3d 1318, 1326 (5th Cr. 1996)). “The prosecutor’s intent is not



mani fest if there is sone other, equally plausible explanation for
the remark.” Gosz, 76 F.3d at 1326. As for whether a jury would
naturally and necessarily construe a remark as a comment on the
defendant’s failure to testify, “the question is not whether the
jury possibly or even probably would view the chall enged remark in
this manner, but whether the jury necessarily would have done so.”

ld. (quoting United States v. Collins, 972 F.2d 1385, 1406 (5th

Cr. 1992) (quoting United States v. Carrodequas, 747 F.2d 1390,

1395 (11th Cr. 1984)). Addi tionally, challenged conmments are
evaluated in the context of the trial within which they are nade.

United States v. Robinson, 485 U S. 25, 33 (1988).

As a threshold matter, we grant Cotton a COA on this
i ssue. Reasonable jurists could debate whether a constituti ona
violation occurred due to the prosecutor’s reference to the
def endant as an “expert w tness” while arguing that the defense
coul d not inpeach the prosecution’s principal wtness.

The district court held that the state courts did not
unreasonably apply clearly established federal law in denying
relief on Cotton’s claim The district court concluded that the
prosecutor’s statenent referred to the inability of the defense
counsel to inpeach Watson's credibility even though Cotton was
avai l able to assist them The district court found that this
statenent was intended to be a “coment on the failure of the
def ense, as opposed to the defendant, to counter or explain the
testinony presented or evidence introduced” and as such did not
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violate the defendant’s Fifth Amendnent right against self-

incrimnation. Cotton v. Cockrell, Case No. H 01-Cv-2201, at 41

(S.D. Tex. CQct. 30, 2002) (quoting Mintoya v. Collins, 955 F.2d

279, 287 (5th Gr. 1992) (quoting United States v. Becker, 569 F. 2d

951, 965 (5th Cir. 1978)).

We need not deci de whether the state courts’ conclusion
was or was not in that respect an unreasonable application of
clearly established federal |aw, however,! because habeas relief is
unwarranted as the error was harnless. The coment Cotton
conplains of was “an isolated comment in a sea of evidence”’
incrimnating himfor Epstein’s nurder. Mntoya, 955 F. 2d at 287.
Fellow victim Carut hers and the Jewi sh Community Center security
guard Carla Chisholmboth identified Cotton at trial as Epstein’s
attacker. Caruthers used his car to strike Cotton. Wen he was
arrested, Cotton bore injuries consistent with such an event.
Additionally, the state introduced testinony that, shortly after
Epstein’s nurder, Cotton stated to an acquai ntance that he had
“killed a DA.” Watson testified at | ength about his and Cotton’s
actions throughout the entire course of the robbery and nurder.

Finally, before the jury retired to deliberate, the trial court

! See Barrientes v. Johnson, 221 F.3d 741, 781 (5th G r. 2000)
(hol di ng that prosecutor’s comments that “He [t he defendant] knows.
He knows where the witness is as he sits there right now. He
knows. He knows.” were not inproper); Lucas v. Johnson, 132 F. 3d
1069, 1079 (5th Cir. 1998) (holding that prosecutor's comments that
“Only one person does know [the identity of the handwiting], and
that’s [the defendant] Henry Lee Lucas.” were not i nproper).

10



instructed the jury that they were not to consider Cotton’s failure
to testify during their deliberations.

G ven the overwhel m ng evidence of guilt and the court’s
cautionary instruction to the jury, we conclude that the
prosecution’s statenent had no substantial and injurious effect or

influence in the determnation of Cotton’s guilt. See Nethery v.

Collins, 993 F.2d 1154, 1159 (5th Gr. 1993) (hol ding overwhel m ng
evidence of guilt and presence of curative instruction rendered
harm ess an i nperm ssi ble coment by prosecutor).

In sum even if the state courts’ conclusion was an
unreasonabl e application of law, the constitutional error was
harm ess.

2. | nef fective Assistance for Failure to Present Wtnesses

Cotton next seeks a COA on his claim that his trial
counsel provided ineffective assistance by failing to present at
his second trial the testinony of two nen, John Fourny and Andrew
Mansfield, who testified at the first trial. During Cotton’s first
trial, Fourny and Mansfield testified that they were in the parking
| ot of the Jewish Coormunity Center on the night of Epstein’s nurder
and observed nen riding bicycles. Both Fourny and Mansfield
testified that they did not see Cotton in the parking lot that
ni ght . Cotton argues that there was no rational basis for his

trial counsel not to present their testinony, which supports what

11



he all eges woul d have been his best argunent: that he was not at
the scene of the crime when it occurred.

To establish ineffective assistance of counsel, Cotton
must show that his counsel’ s perfornmance was deficient and that he

was actually prejudiced by the deficient performance. Strickland

v. Washi ngton, 466 U. S. 668, 687 (1984). Deficient performance is
det erm ned by exam ni ng whet her the chall enged representation fel

bel ow an objective standard of reasonabl eness. Kitchens wv.

Johnson, 190 F. 3d 698, 701 (5th Cr. 1999). “So long as counsel
made an adequate investigation, any strategic decisions nmade as a
result of that investigation fall wthin the wde range of
objectively reasonable professional assistance.” Smth .
Cockrell, 311 F. 3d 661, 668 (5th CGr. 2002) (internal citations and
quotation marks omtted). “A conscious and infornmed deci sion on
trial tactics and strategy cannot be the basis for constitutionally
i neffective assistance of counsel unless it is so ill chosen that
it permeates the entire trial wth obvious unfairness.” United

States v. Jones, 287 F.3d 325, 331 (5th Cr.) (quoting Garland v.

Maggi 0, 717 F.2d 199, 206 (5th Gr. 1983)), cert. denied, 123 S.

Ct. 549 (2002).

Even if Cotton establishes that his counsel’s perfornance
was deficient, he nust al so establish that “prejudi ce caused by the
deficiency is such that there is a reasonable probability that the
result of the proceedi ngs would have been different.” Ransom v.
Johnson, 126 F.3d 716, 721 (5th Gr. 1997). Cotton nust show t hat

12



the prejudice rendered the trial “fundanentally unfair or

unreliable.” ld. (quoting Lockhart v. Fretwell, 506 U S. 364

(1993)).

Cotton has failed to nmake a substantial show ng that his
trial counsel provided ineffective assistance. Wile Fourny and
Mansfield did testify at Cotton’s trial that ended with a hung
jury, counsel was faced with a very different strategic | andscape
at Cotton’s second trial. This is because, unlike at the first
trial, Cotton’ s acconplice Watson had becone available to the state
after a plea bargain. Wtson both placed Cotton at the scene of
the crinme and described in detail Epstein’s robbery and nurder at
Cotton’ s hands.

Further, as noted by the district court in its thorough
anal ysis, Fourny’s and Mansfield s testinonies contradicted each
other and the testinony of the other wtnesses. Cotton’s tria
counsel stated, in an affidavit, that he observed Fourny testify
during the first trial and felt that his deneanor was poor. Since
nei t her Fourmnmy nor Mansfield w tnessed the shooting or the robbery
of either victim and neither of them saw Epstein in the parking
lot, their testinony that they also did not see Cotton in the
parking lot was of limted val ue. In addition, neither wtness
recalled the date of the nurder or the fact that there was a
torrential rainstormthat night, and they could not agree on who

else was with themin their car. Mansfield testified at the first

13



trial as arebuttal witness for the state, contradicting or casting
doubt on Fourny’s testinony.

Al t hough Fourny and Mansfield could have supplied weak
evidence that Cotton was not present at the scene of Epstein’s
murder, the prosecution introduced the testinony of eyew tnesses
Caruthers and Chisholm and acconplice Wtson, all of whom
identified Cotton. There was also testinony that Cotton had told
others that he had killed a district attorney. Cotton’s tria
counsel opted to i npeach Watson’s credibility rather than try to
establish that Cotton was not at the scene. Calling Fourny and
Mansfield did not fit into counsel’s strategy. Notably, Cotton’s
counsel defended Cotton in both his first and second trial. He was
uniquely qualified to assess the desirability of having Fourny and
Mansfield testify at the retrial. G ven these circunstances,
reasonable jurists could not debate or find wong the concl usion
that counsel’s strategic decision is entitled to deference under
Strickland. W deny Cotton’s application for COA on this claim
3. Trial Court Address to Jury Venire

Finally, Cotton seeks a COA for his claim based on
coments made by the trial judge to the jury venire before voir
dire regarding the history of the Texas death penalty. Cotton
argues that the court’s comments reduced the jury’'s sense of
responsibility for inposing the death penalty and thus viol ated t he

Ei ght h Amendnent as construed in Caldwell v. M ssissippi, 472 U S

14



320 (1985). Cotton also appears to argue that the comments
violated his rights under the Due Process C ause of the Fourteenth
Amendnent .

In his initial address to prospective jurors, the judge
di scussed, anong other topics, the history of capital punishnent in
Texas. He described the devel opnent of capital punishnent since
the founding of the United States and the effect of the Eighth
Amendnent’s prohibition on cruel and unusual punishnment, as
construed by the Suprene Court, on the procedures used in capital
cases in Texas. He explained, anong other things, that Texas at
one time provided for capital punishnent for several types of
crimes, but now, only defendants convicted of certain categories of
murder are eligible for the death penalty in Texas.

This claim however construed, is procedurally barred.
Cotton’s counsel failed to object at trial to the coments he now
argues are inproper. During the state habeas proceedings, the
court found that the failure to nake a cont enpor aneous obj ecti on at
trial resulted in a default of his Due Process claim
Alternatively, the state court found that the coments were not
i nproper and even if inproper they did not rise to the |evel of
harnful error.

“[F]ederal courts are precluded from granting habeas
relief where the last state court to consider the clains raised by
the petitioner expressly and unanbiguously based its denial of
relief on an i ndependent and adequate state-|aw procedural ground.”

15



Haley v. Cockrell, 306 F.3d 257, 263 (5th Cr. 2003). We have

previously recognized that the Texas contenporaneous objection
rule, upon which the state court relied in this case, is an
adequate and independent state ground that procedurally bars
federal habeas review. 1d. at 262 n.8. Further, the fact that the
state court alternatively addressed the nerits of Cotton’s claim
does not prevent its procedural default determ nation frombeing an
i ndependent basis that bars review by the federal courts. Foster

v. Johnson, 293 F.3d 766, 790 (5th Gr.), cert. denied, 123 S. C.

625 (2002); Corwn v. Johnson, 150 F.3d 467, 473 (5th Cr. 1998)

("It is clear in this Crcuit that alternative rulings do not
operate to vitiate the validity of a [state] procedural bar that
constitutes the [state court's] primary holding."). Thus, to be
entitled to relief on his Fourteenth Amendnent claim Cotton nust
ei ther show cause for the default and resulting prejudice or that
a fundanental m scarriage of justice would result. See Haley, 306
F.3d at 263.

Cotton argues that the failure of his trial counsel to
object to the remarks mnmade by the trial judge constituted
ineffective assistance of counsel that caused the default.
| neffective assistance of counsel nmay constitute "cause" for a

procedural default. Miurray v. Carrier, 477 U S. 478, 488 (1986).

W do not agree that counsel’s failure to object to the comments

constituted deficient performance under Strickl and.

16



The conduct of a judge violates due process “only if the
j udge appears to predispose the jury toward a finding of guilt or

to take over the prosecutorial role.” Derden v. MNeel, 978 F.2d

1453, 1459 (5th Gr. 1992) (en banc). The judge here outlined the
hi story of capital punishnent in Texas and described the limted
ci rcunst ances under which the state can seek the death penalty. He
expressed no opi nion on the death penalty either generally or as it
related to Cotton’s crinme. Nor did the trial judge encourage the
jury to inpose the death penalty in this case or even renotely
suggest they should feel historically obliged to inpose a death
sentence should they find Cotton guilty. The coments sinply
provided a brief introduction to the Texas capital punishnent
schene before the attorneys began conducting individualized voir
dire exam nations. These coments cannot be construed as
predi sposing the jury to inpose a death sentence and violating
Cotton’s due process right. Reasonable jurists could not debate or
find wong that counsel did not unreasonably decline to object to
t hese coments.

In any event, Cotton was not prejudiced by his counsel’s
failure to object. Throughout voir dire and during closing
argunents the court and counsel repeatedly informed the jury that
whet her Cotton received a death sentence would be based on the
jury’s answers to the special issues submtted to themat the end
of the punishnment phase of the trial. Cotton’s counsel was not

constitutionally ineffective. In the absence of ineffective
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assi stance, Cotton cannot establish cause to excuse the procedural
default of his due process claim

Reasonabl e jurists could not debate or find wong the
district court’s conclusion that Cotton’s claimis procedurally
barred. Therefore, we deny his application for a COA on his Due
Process claim

Additionally, Cotton is not entitled to a COA on his
Caldwell claim Cotton did not raise this theory during his state
habeas proceedi ngs. Federal courts cannot grant habeas relief
unl ess the applicant has presented the clains to the state court
and exhausted the renedies available in state court. 28 U S. C

2254(b) (2000); Martinez v. Johnson, 255 F.3d 229, 238 (5th Cr.

2001), cert. denied, 534 U S. 1163 (2002). Were an applicant has

not presented a legal theory to the state court it is not

exhausted. Finley v. Johnson, 243 F.3d 215, 219 (5th Gr. 2001).

Reasonabl e jurists could not debate or find wong the
concl usion that Cotton cannot return to the Texas courts to present
this claim Texas’s abuse of wit doctrine prohibits the filing of
a successive petition to raise this claim absent a show ng of
cause, if it could have been raised in his first habeas petition.

ld.; see also Tex. Code Cim Proc. 11.071, 8 5(a) (stating Texas’s

abuse of wit doctrine). Cotton could have objected when the
al l egedly inappropriate conmments were made by the judge, and he

certainly could have raised the claimin his first state court
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petition. Thus, Texas would bar a new petition that presented his
Cal dwel |l claim

This bar constitutes an adequate and independent state
ground that precludes federal review. Finley, 243 F.3d at 220. “If
a petitioner fails to exhaust state renedies, but the court to
which he would be required to return to neet the exhaustion
requi renent would now find the claim procedurally barred, then
there has been a procedural default for purposes of federal habeas
corpus relief.” 1d. Since reasonable jurists could not disagree
or find wong the conclusion that Cotton’'s Caldwell claim is
defaul ted, we deny his application for a COA on this claim

CONCLUSI ON

Wth respect to Cotton’s claim that the prosecutor
i nproperly commented on his failure to testify at trial, we grant
his application for COA. W conclude, however, that the district
court did not err in denying habeas relief on this claim because
the prosecutor’s coment did not rise to the |evel of harnful
error. W affirmthe district court’s denial of relief on this
claim W deny Cotton’s application for COA on his other clains
and as such lack jurisdictionto reviewthe district court’s deni al
of habeas relief on these cl ains.

AFFI RVED; COA DENI ED.
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