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IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF OKLAHORMA

-

JESSIE J. CUNMMINGS,

Petitioner, Case No.: PC 98-134

District Court of Coal County

v,
: Casc Number: CF 94-32

THE STATE OF ORKLAINDMA,
Respondent.

e e B SR W = i =

VERIFIED QRIGINAL APPLICATION FOR POST-CONVICTION RELIEF,
REQUEST FOR EVIDENTIARY HEARING. AND REQUEST FOR DISCOVERY

DEATH PENALTY CASFE

Petitioner, JESSIE J. CUMMINGS, by the undersigned post-conviction counsel,
pursuant to the Oklahoma Post-Conviction Procedure Act, 22 0.5, 1935, §1080 ez seq., and Rule
0.7 Rules of the Court of Criminal Appeals, and Article 2, §52,3,6,7,9 & 10 of the Oklzhoma
Conztitution, files this Verified Original Application for Post-Conviction Relief, This is the first

time an application for post-canviction relief has been filed on behalf of Mr. Cummings.

Part A: Procedural History of the Case

The sentences from which relief is sought are a sentence of death, Count 1, Murder in the first
degree, and a sentence of death, Count I, Murder in the first degree.

1. The Court in which the sentence was rendered is the Coal County Distriet Court.
The case number 15 CF-94-32.

5 O May 9, 1996, the jury found Mr, Cummings guilty. After the sentencing hearing beld
that same day, the jury returned a verdict of death on Counts [and 0. On May 30, 1996,

judgment and sentences were formally imposed on Mr. Cummings.

3. Mr, Curnmings was sentenced to death on Count I and Count IT.
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The presiding judgs at Mr. Cummings’ trial was the Honorable Doug Gabbard, 11

Mr. Cumptings is currently in custody at the H-Unit, Oklahama State Penitentiary, F.O.
Box 97, MeaAlester, Oklahoma 74502,

There arc no criminal matters pending in other courts against Mr. Cummings, nor 15 there
any sentence, capilal or non-capital, 1o be served by Mr. Cummings in any other
jurisdiction.

I. Copital Offense Information

My Cummings was canvicted of two counts of Murder in the first degree, 21 Q.5.19%],
5701.7, with a sentence of death imposad on each count.

The aggravating factors alleged in the Bill of Particulars (OF. 207) are;

Count I, the homicide of JTudy Moody Maya: the existence of a probability that
the q&fﬂ_ﬂdﬂﬂt would commit criminal acts of ""E}?ﬁ,‘-ﬁ,‘-},ﬁhﬂt Wﬂﬂ[ffﬂ]}_&tj l.:-";lrEE a
continuing threat to sacicty, e’ f, wi ol At A
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Count 11, the homicide of Melissa Mocdy: (1) the exisience of a probability that

ithe defendant would commit eriminal acts of violence that would constitute a

continuing threat to socicty, and (2) the murder was committed for the purpase af
“ug £ owetd cfisesd 6D By e DKLANesLT LR

avoiding arrcst or prosecullon. 0 Ml & Soreer AuSRET b 1028 Bar ORAEET Aues
The aggravating factors found by the jury were the same as those alleged in the Bill of
Particulars.

Mitizating factors listed in the jury instructions (UR 46.5) that jurors could consider
were, fnter alia, the following:

Mr. Cummings has been an exemplary prisoner while incarcerated.
Mr. Cummings has a family that loves and cares for him.

There are others more morally culpable for these crimes.

There is a residual doubt 25 to the guilt of Mr. Cummings.

Mr. Curnmings has performed acts of kindness to friends and famuly.

Mr. Cummings has had an impoverished and deprived background.
Victim Impact Evidence was not introduced at Mr. Cummings® trial.

The finding of guilty was mads after a plea of “not guilty™ by Mr. Cummings.

Mr. Cummings was found puilty by a jury.
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The two death sentences were determined by a jury-

il. [!nn-ca.c_ri:a]!lrfensgln:lgr ation

A Second Amended Felony Information charged Counl [11, Child Abuse ¢OR 280} The
tria] court dismissed Count I at the close of the State's case {T. 855-56), because there
was no evidence to corroborate the testimony of co-defendant Juanita Cummings in

support of Count IIL
No finding of guilt was made on the non-capital charge.

The non-capital charge was not submitled to the Jury.

[II._Case Information

Mr. Curnmings, who was indizent, was represented by court-appainted counsel in the
mal courl. The names and addresses of his tnal attomeys are as foliows:

Paul 5, Faulk Joseph O Minter V
Capital Trial Division P.O. Box 370
Oklahoma Indizent Defense System Madill, DK 73446
P.O. Box 926

Morman, OK 73070-08926

Lead counsel was appointed by the trial court. Co-couns el was selecied by lead counsel
and contracted with by the State through the Oklahoma Indigent Defense System’s
Capital Trial Division, with a 55000 cap on compensation paid to co-counsel.

WMr. Cummings has appealed his convictions to this Court, Case Mo. F-96-657.
Appellant’s Brief was filed on July 7, 1247,

The State, through the office of the Attorney Generzl, filed Brief of Appellee on
November 3, 1997,

A Reply Brief was filed on behalf of Mr. Cumnmings on Movember 24, 1997

Oral Argument was presented to this Court on March 10, 1958,

To date Mr. Cummings® direct appeal case has not been remanded to the Distnet Court
for an evidentiary heoring, An Application for an Evidentiary Hearing, allezing facts

in support of a claim of ineffective assistance of trial counsel, was filed by appellate
counsel on July 7, 1997. That motion is presently pending befors this Courl.

Eil
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br, Commings’ direct appeal counsel is:

William H. Luker

Capital Direct Appeals Division

Oklahoma Indigent Defense Svstem -
1660 Cross Center Doive '
MNorman, Oklahoma 730149

Mo opmnicn has been 1ssued; Mr, Cummings® direct appeal is presently pending before
this Court.

Mo furlher revicw has been soughl at this time, pending decision of this Court ¢n the
direct appeal and this Onginal Application for Pest-Conviction Relief,

Part B Groupds For Eeliel

A motion for discovery 15 being filed with this Application (see Addendum B, In
addition, Mr. Cummings has filed two pending discovery motions with 1his Court, to wit:

Motion to View Evidence Relevani to Innocence in the Possession of the OSE], filed on
February 2, 1998,

Motion to Produce Brady Evidence Relevant o Innocence, filed on March 23, 1998,
A motion for evidentiary hednng 15 being filed with this Application (see Addendum B).
The other motions filed prior to the filing of this Application are!

Petitioner’'s Motion for Extension of Time for Filing an Original Application for Paost-
Conviction Relief, filed on February 13, 1998, and which was granted by Order of this
Court dated March 2, 1905,

Joint Motion to Substitute Petitioner’s Correct Name, Mr. J. Cummings, and to Strike by
Interlineation the Incorrect Wamed Used in These Proceedings, filed on February 18,
1998,

Petitioner’'s Motion for Extension of Time for Filing An Onginal Application for Post-

Conviction Relicf, filed on March 11, 1998, and which was granted by Order of this
Court dated March 26, 1998,

The propositions raised in this Application are set forth in the Claims for Relief below,
and are listed in the following Table of Contents.
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TABLE OF CONTENTS

Perl A: Procedurz]l History

Farr B: Grounds for Eelief

Tahble of Conlents

A;:npr:r:d{x'. Table of Conrents

Abbreviations and References to the Record

Averment of Preliminary Facts in Support of Application

A, Introduction

B.  Jessie Cummings Is Factually Innocent of These Offenses

C.  The Wives were not Battered YWomen and They did not Act out of Duress
B.  Information about the Victims Needed to Understand this Case

E. Imformation about Jessie Cummings Needed to Understand thls Case

F.  Sherry Cummings: The Dominzte Person in the Cummings’ Household
(.  Anita Cummings: The Person Wha Shot and Killed Judy

H. Lahoma Yaws: The False Rape Allegation fnvented to Help her Sister

I.  EKnowledge about the White Trash Sub-Culture is Needed to Understand this Case
J.  Events Preceding the Offense

K.  The Offenses and Discovery of the Bodies in 1991

L.  Subsequent Events Prior to the Arrests

M.  The July 1994 Arrests

N.  Relevant Procedural History of the Case

Propositiog 1:

Mr. Cummings is Factually and Legally Innocent of these Offenses,

Proposition 2;
br. Cummings Has Been Denied the Effective Assistance of Counsel
in All Prior Proceedings,
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Proposition 3

Misconduct by the Prosecution in Using False Evidence and in Suppressing
Materia! Evidence Denied Mr. Cummings a Fair Trial

Proposition 4-

Mr. Cummings Was Denied a Fair and Reliable Determination of the
Appropriate Sentence in this Case, and the Evidence 15 insuffizient ta Suppott
the Aggravating CircumsaLances,

Proposition 5:

Fundamental Errors in the Jury Instruetions Dienied Mr. Cummings a Fair Trial
and a Relighle Delermination of the Appropriate Sentence.

Froposition 6

Acts and Omissions of the Trial Court Denicd Mr, Cummings his Fundamental Rights,

a Fair Trial and a Fair and Reliable Datermination of the Appropriate Sentence.

Fropaosition T:

Mr. Cummings Jury Was Improperly Constituted Which 15 a Structural Errer
Reguinng Reversal and a New Tnal

Proposition 8:

Mr. Cummings is Being Denied an Adequate Appellate and Comective
Collateral Review Process.

Proposition 9

Mr. Curmmings is Being Denied a Fair and Adequate Clemency Process.

Ercposition 10:
The Death Penalty Constitutes Unnecessary Cruel andfor Unusuz] Punishment.

The Cumulative Effect of the Errors Violating Mr. Curnmings’ Rights
Constitutes a Denial af Due Process and Fundamental Fairness.

113

120

125

139

140

146

e

16]



Request for Relief

Cenificate of Service
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Addendur A; Statement of Arguments and Authorities in Support of
Application for Fost-Conviction Reliel

Addendum B:  Motien for Evidentiary Hearing, Mation for Leave to
Conduct Discovery, and Motlon to Sup plement the Record

addendum C:  Motion to Keep the Record Open
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APPENDIX

TARLE OF CONTENTS

Judgment and sentence of the District Court.

Death Warrant.
Digmict Court’s detsrmination of indigence.
No material changes in Petitioner’s indigence status have
securred since the onginal determination was made.
Affidavit of Dr. Wayne Flynt, Ph.D., dated Apri] 23, 19958,
Affidavit of Dr. Ray Hand, PRD., dated Julv 1, 1557,
Affidavit of Dr, Ray Hand, Ph.D., dated April 20, 1598,
Affidavit of Judith G. Menadue, dated Apnl 27, 1994,
Affndavit of Kevin H. Pate, dated April 27, 1594,
Photas of house in Phillips, OK, apnd layout af rooms insicke the house.
Phatos of Jessie, Anita, Sherry, Shirley, and family membets.

Alleped Sequence of Events, based on Amita & Sherry Cummings’ trial
testimany

Jessie Cummings' Family Tres

Sherry Curnrmings’ Family Tree

Medical Examiner’s Repart regarding the autopsy of Judy Mavo
Medical Examiner’s Report regarding the autapsy of Melissa Moody

Comparison an Anita Cummings Ceatements which Show the Evolution
of Her Embellishments.

Information regarding police interrogations of Anita Cummings
Taped Statement of Anita Cummings dated July 29, 1994,

Taped Statement of Anita Cummings dated July 30, 1954
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Information regarding Sherry Mitchell Cummings
Informatian regarding police interrogations of Sherry Cummings
Taped Statement of Sherry Curnmings dated Jaly 30, 1354,

Information regarding police interrogations af Jessle Commings
Falee confession by Jessie Cummings dated July 30, 1994,
Infarmetion regarding Diane Ficlds

Informatian regarding Eddle Fields

Information regarding Timothy Chancellor

Informetion regarding Daniel Franklin Chick

Information regarding Robert Cogburn

Information regarding Edna Horn and phene bill

Information reparding Steflz Fnight

Information cegarding Eugene Mayo

Infermation regarding Loretta Lynne MeCullar [formerly Wells]
Information regarding James Moody, son of Judy Mayo

Information regarding Ella Faye Potter

Information regarding Anita’s correspondence to Michael Williams
Information regarding Lahoma Yaovws

computer print out of Incident Report filed in Batesville, AR, regerding
allegations that Lahoma Yaws had been sexually abused by her mother’s live-in
boyiriend, Clarence David Fotter.

Missing Person reports filed in Coal County September § &9, 1991,
Missing Person report filed in Atoka County, September &, 1591,
Information tegarding Juminol testing.

Miscellaneous 0SB and law enforcement records
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It the Marter of the Adeprion of Robbie Jewel Glen Lewis. a Miner Child, Coal
County Distrist Court, Case No. AD 93-1.
Haome Visic Report [adoption file]

In the Matier af Debra Cummiings, Ashiey Curmiigs and Rebhie Lewis,
Deprived Chitdren, District Court of Coal County, No. JET 94-11.

Social Security Disability records regarding Mr. Cummings
Jessie ], Cummings” medical records

Jesse 5. Cummings’ medical recands

Jessie Cemmings' DOC Fleld Jacket

Informaticn about botched executions by lethal injection
newspaper articles

transeript of Jessie Cummings” notehooks (Exhioit 27 at mal}

Transcript of plea of guilty and sentencing on May 24, 1994, | Stare v. Suaiila
Cummings, Coal County Dhstoct Court, CF 94-34.

Transcript of plea of puilty and sentencing on May 20, 1996, , State v. Sherry
Cummings, Coal County Dhstrict Court, OF 94-33,

Emerpency Custody Orders in District Court of Coal County, Wos, OV 94-12 &
04-13.

Wewspaper articles regarding the Govermnor's prejudeing clemency petiions
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ABBREVIATIONS AND REFERENCES TO THE RECORD

The record and transcripls in this case will be referred to using the following abhreviations

follawed by the applicable pags number(s} in parenthesis:

Azp. Bnel Appellant’s Brief filed in this Court on Tuly 7, 1997,
in Case No. T 96-637.
Appellee’s Brief Bref of Appellee filed by the Atamey General in this Court on
November 3, 1997, in Case No. F B6-G57.
Dhsclaimer The Disclaimer filed by Appellant in this Caurt on July 7, 1997,
in Case Mo, F 96-657.
OR. the twa valumes of the Original Record in Case Mo, CF B4-32.
PH-I {he transcoipt of the first Preliminary Hezring held on November

2%, 1994, and continued on December &, 1984,
PH-II the teansceipt of the second Preliminany Hearing held on Apnil 9, 1996,

T. the four volumes of transeripts of the jury trial held an May 6 -9, 1996,

The following abbreviations are used herein:

Application the instant Verified Original Application far Post-Conviction Relef
BWES Battered Woman Syndrome
LWOP The centence af Life Without Farole




