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SUPREME COURT OF FLORIDA 

NO. 6 7 , 4 5 0  

I 
JEFFERY JOSEPH DAUGHERTY , 

D e f e n d a n t - A p p e l l a n t ,  

v .  ) REPLY BRIEF FOR APPELLANT 
) JEFFERY JOSEPH DAUGHERTY 

STATE OF FLORIDA, 

P l a i n t i f f - A p p e l l e e .  ) 

I .  THE STATE HAS FAILED TO REFUTE APPELLANT'S 
SHOWING THAT THE FAILURE TO OBJECT TO THE JURY 
INSTRUCTION WAS INEFFECTIVE ASSISTANCE OF COUNSEL. 

M r .  D a u g h e r t y ' s  i n i t i a l  b r i e f  d e m o n s t r a t e s  t h a t  

t r i a l  c o u n s e l ' s  f a i l u r e  t o  o b j e c t  t o  t h e  j u r y  i n s t r u c t i o n  

d e f i n i n g  t h e  " h e i n o u s ,  a t r o c i o u s  o r  c r u e l "  a g g r a v a t i n g  

c i r c u m s t a n c e ,  F l a .  S t a t .  S 9 2 1 . 1 4 1 ( 5 ) ( h ) ,  s a t i s f i e d  b o t h  

t h e  " p e r f o r m a n c e "  a n d  " p r e j u d i c e "  tests  e s t a b l i s h e d  i n  

S t r i c k l a n d  v .  W a s h i n g t o n ,  466  U.S. 6 6 8  ( 1 9 8 4 ) .  ( A p p e l l a n t ' s  

I n i t i a l  B r i e f  a t  1 0 - 2 1 . )  T h a t  f a i l u r e ,  t h e r e f o r e ,  c o n s t i t u t e d  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  I n  r e s p o n s e ,  t h e  S t a t e  

c l a i m s  t h a t  t h e  i n s t r u c t i o n  was a cor rec t  s t a t e m e n t  o f  t h e  

law a n d  t h a t ,  i n  a n y  e v e n t ,  t h e  r e s u l t  i n  t h i s  c a s e  w o u l d  

n o t  h a v e  b e e n  d i f f e r e n t  e v e n  i f  a p r o p e r  i n s t r u c t i o n  h a d  

b e e n  g i v e n .  N e i t h e r  a r g u m e n t  w i t h s t a n d s  a n a l y s i s .  



The State's argument that the instruction in 

this case "is virtually a verbatim recitation" of the 

interpretation of "heinous, atrocious or cruel" announced 

by this Court in State v. Dixon, 283 So.2d 1, 9 (Fla. 1973), 

cert. denied, 416 U.S. 943 (1974), (See ~ppellee's ~ r i e f  at 

21) is simply wrong. The instruction given in this case 

omits the following critical language from Dixon: 

What is intended to be included 
are those capital crimes where the 
actual commission of the capital felony 
was accompanied by such additional 
acts as to set the crime apart from 
the norm of capital felonies -- the 
conscienceless or pitiless crime which 
is unnecessarily torturous to the victim. 

283 So.2d at 9. Significantly, when the Supreme Court 

upheld the facial validity of the "heinous, atrocious or 

cruel" language, it did not rely upon the imprecise and 

inflammatory terms used in the jury instruction (e.q., 

"extremely wicked," "shockingly evil," "foul"); instead 

the Court found the language survived a constitutional 

challenge because this Court had limited the aggravating 

circumstance only to "'the conscienceless or pitiless 

crime which is unnecessarily torturous to the victim.'" 

Proffitt v. Florida, 428 U.S. 242, 255 (1976), quotinq 

State v. Dixon, supra, 283 So.2d at 9. The instruction 

in this case, however, did not inform the jury of that 

important limitation. Like the instruction in Godfrey v. 



G e o r g i a ,  446 U.S. 420 ( 1 9 8 0 ) ,  i t  p r o v i d e d  no  g u i d a n c e  t o  t h e  

j u r y  c o n c e r n i n g  t h e  meaning of " h e i n o u s ,  a t r o c i o u s  o r  c r u e l . "  

See  446 U.S. a t  429.  A s  a  r e s u l t ,  t h e  S t a t e ' s  a rgument  t h a t  - 

t h e  i n s t r u c t i o n  was p r o p e r  m u s t  f a i l .  - */ 

The S t a t e ' s  a l t e r n a t i v e  a rgumen t  t h a t  t h e  f a i l u r e  

t o  o b j e c t  was n o t  p r e j u d i c i a l  a l s o  is f l a w e d .  The S t a t e  

c o n t e n d s  t h a t  t h e  j u r y  c o u l d  have  r e t u r n e d  a  recommendat ion  

of  d e a t h  e v e n  i f  t h e  " h e i n o u s ,  a t r o c i o u s  o r  c r u e l "  i n s t r u c -  

t i o n  had n o t  been  g i v e n ,  b e c a u s e  t h e  e v i d e n c e  s u p p o r t e d  

t h e  e x i s t e n c e  of  two o t h e r  a g g r a v a t i n g  c i r c u m s t a n c e s .  

( A p p e l l e e ' s  B r i e f  a t  2 1 . )  The S t a t e ,  however ,  h a s  no  

r e s p o n s e  t o  t h e  a rgument  i n  M r .  D a u g h e r t y ' s  i n i t i a l  b r i e f  

t h a t  i t  is i m p o s s i b l e  t o  d e t e r m i n e  what  a g g r a v a t i n g  c i rcum-  

s t a n c e s  were r e l i e d  upon by t h e  j u r y  and what  i n f l u e n c e  t h e  

e r r o n e o u s  i n s t r u c t i o n  had upon t h e i r  d e l i b e r a t i o n s .  (See 

A p p e l l a n t ' s  I n i t i a l  B r i e f  a t  18-19 . )  

T h i s  C o u r t  h a s  l o n g  f o l l o w e d  t h e  r u l e  t h a t  a n  

e r r o n e o u s  j u r y  i n s t r u c t i o n  is p r e s u m p t i v e l y  p r e j u d i c i a l  

and  t h a t  a  judgment  mus t  be r e v e r s e d  whenever  a n  e r r o n e o u s  

*/ The S t a t e  makes t h e  p u z z l i n g  a rgumen t  t h a t  Godf rey  - 
is i n a p p l i c a b l e  b e c a u s e  t h e  Supreme C o u r t  d i d  n o t  
i n v a l i d a t e  t h e  l a n g u a g e  of  t h e  G e o r g i a  s t a t u t e  a t  
i s s u e  i n  t h a t  c a s e .  ( A p p e l l e e ' s  B r i e f  a t  2 1 ) .  
M r .  D a u g h e r t y ' s  i n i t i a l  b r i e f ,  however ,  n e v e r  a r g u e d  
t h a t  t h e  l a n g u a g e  of  e i t h e r  t h e  G e o r g i a  o r  F l o r i d a  
s t a t u t e s  is i n v a l i d  on  i t s  f a c e .  T h i s  c a s e ,  l i k e  
Godf rey ,  i n v o l v e s  a  j u r y  i n s t r u c t i o n  t h a t  i n c o r r e c t l y  
i n t e r p r e t e d  a  f a c i a l l y  v a l i d  s t a t u t e .  



i n s t r u c t i o n  is g i v e n ,  u n l e s s  it  a f f i r m a t i v e l y  a n d  c l e a r l y  

a p p e a r s  t h a t  t h e  p r e s u m p t i v e  harm c a u s e d  by  t h e  i n s t r u c t i o n  

h a s  b e e n  e n t i r e l y  removed.  - S e e ,  e . g . ,  B i b b  v .  U n i t e d  G r o c e r y  

Co., 73 F l a .  5 8 9 ,  5 9 3 ,  74 So .  8 8 0 ,  8 8 1  ( 1 9 1 7 ) ;  P e n s a c o l a  - 
Elec t r ic  Co. v .  B i s s e t t ,  59 F l a .  360 ,  370 ,  52 So.  367 ,  370 

( 1 9 1 0 ) .  -- S e e  a l s o  Henninq v .  Thompson, 45 So.2d 7 5 5 ,  756 

( F l a .  1 9 5 0 )  ( n o t i n g  t h e  " n e c e s s a r i l y  s t r i c t  r u l e  t h a t  e r r o r  

i n  a  c h a r g e  mus t  b e  p r e sumed  t o  h a v e  been  a c t e d  upon by 

a  j u r y . " )  - */ I n d e e d ,  d u e  p r o c e s s  r e q u i r e s  r e v e r s a l  i n  a  

c r i m i n a l  c a s e  i f  a  j u r y  i n s t r u c t i o n  p e r m i t s  t h e  j u r y  t o  

c o n v i c t  on a n y  o f  s e v e r a l  g r o u n d s ,  o n e  o f  w h i c h  is c o n s t i t u -  

t i o n a l l y  i n v a l i d .  S t r o m b e r q  v .  C a l i f o r n i a ,  283  U.S. 3 5 9 ,  

368 ( 1 9 3 1 ) ;  Adams v .  W a i n w r i g h t ,  764  F.2d 1 3 5 6 ,  1361-62 

( 1 1 t h  C i r .  1 9 8 5 ) ,  c e r t .  d e n i e d ,  106 S .C t .  834 ( 1 9 8 6 ) .  

Because  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  r e q u i r e s  a  

c a r e f u l  b a l a n c i n g  o f  a g g r a v a t i n g  and  m i t i g a t i n g  f a c t o r s ,  

t h e  p r e s u m p t i o n  t h a t  t h e  j u r y  r e l i e d  upon t h e  e r r o n e o u s  

" h e i n o u s ,  a t r o c i o u s  or  c r u e l "  i n s t r u c t i o n  i n  t h i s  c a s e  

c a n n o t  be  overcome.  T h e r e  is no way t o  d e t e r m i n e  w h e t h e r  

t h e  j u r y  g a v e  c o n t r o l l i n g  w e i g h t  t o  a n  i n s t r u c t i o n  t h a t  

f a i l e d  t o  n a r r o w  i t s  d i s c r e t i o n  i n  a  manner  c o n s i s t e n t  w i t h  

*/  The r u l e  t h a t  a n  e r r o n e o u s  j u r y  i n s t r u c t i o n  is  - 
p r e s u m p t i v e l y  h a r m f u l  was announced  by t h i s  C o u r t  
i n  o r d i n a r y  c i v i l  c a s e s ,  s u c h  a s  t h o s e  c i t e d  a b o v e .  
T h a t  p r e s u m p t i o n  mus t  a p p l y  w i t h  e q u a l ,  i f  n o t  g r e a t e r ,  
f o r c e  i n  t h i s  c a s e ,  which  is l i t e r a l l y  a  m a t t e r  o f  
l i f e  a n d  d e a t h .  



b o t h  F l o r i d a  l a w  a n d  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  - */ 

T h i s  is s u f f i c i e n t  t o  " u n d e r m i n e  c o n £  i d e n c e "  i n  t h e  j u r y ' s  

v e r d i c t ,  a n d ,  t h e r e f o r e ,  t o  d e m o n s t r a t e  t h a t  t h e  f a i l u r e  

t o  ob jec t  t o  t h e  i n s t r u c t i o n  was  p r e j u d i c i a l  t o  M r .  D a u g h e r t y .  

S t r i c k l a n d  v .  W a s h i n q t o n ,  s u p r a ,  466 U.S. a t  6 9 4 .  

The S t a t e  a l s o  c o n t e n d s  t h a t  t h e  j u d g e ' s  power  

t o  o v e r r i d e  a j u r y ' s  r e c o m m e n d a t i o n  o f  l i f e  i m p r i s o n m e n t  

e l i m i n a t e s  a l l  p o s s i b l e  p r e j u d i c e  f r o m  t h e  e r r o n e o u s  j u r y  

i n s t r u c t  i o n .  ( A p p e l l e e ' s  ~ r i e f  a t  2 3 .  ) T h a t  a r g u m e n t  

i g n o r e s  t h e  r u l e  i n  T e d d e r  v .  S t a t e ,  322 So.2d 908  ( F l a .  

1 9 7 5 )  t h a t  t h e  t r i a l  j u d g e  may o v e r r i d e  a j u r y ' s  recommenda- 

t i o n  o f  l i f e  i m p r i s o n m e n t  o n l y  i f  " t h e  f a c t s  s u g g e s t i n g  a 

s e n t e n c e  o f  d e a t h  a re  so c lear  a n d  c o n v i n c i n g  t h a t  v i r t u a l l y  

n o  r e a s o n a b l e  p e r s o n  c o u l d  d i f f e r . "  - I d .  a t  9 1 0 .  Under  

t h e  T e d d e r  r u l e ,  t h e  j u r y ' s  r e c o m m e n d a t i o n  is c r i t i c a l  

b e c a u s e  a r e c o m m e n d a t i o n  o f  l i f e  i m p r i s o n m e n t  s i g n i f i c a n t l y  

l i m i t s  t h e  j u d g e ' s  power  t o  impose  a d e a t h  s e n t e n c e .  F o r  

*/  The S t a t e  s u g g e s t s  t h a t  t h e  e r r o n e o u s  i n s t r u c t i o n  - 
w a s  n o t  p r e j u d i c i a l  b e c a u s e  t h e  " e v i d e n c e  r e g a r d i n g  
h e i n o u s ,  a t r o c i o u s  or  c r u e l  w a s  n o t  as e x t e n s i v e "  as  
t h e  e v i d e n c e  r e l e v a n t  t o  o t h e r  a g g r a v a t i n g  c i r c u m s t a n c e s .  
( A p p e l l e e ' s  B r i e f  a t  2 2 ) .  The j u r y ,  h o w e v e r ,  n e v e r  
w a s  t o l d  w h i c h  e v i d e n c e  w a s  r e l e v a n t  t o  a  p a r t i c u l a r  
a g g r a v a t i n g  c i r c u m s t a n c e .  The " h e i n o u s ,  a t r o c i o u s  o r  
c r u e l "  i n s t r u c t i o n  is i n v a l i d  p r e c i s e l y  b e c a u s e  i t  l e f t  
t h e  j u r y  f r e e  t o  d e c i d e  t h a t  a l m o s t  a n y  a s p e c t  o f  t h e  
crime w a s  " s h o c k i n g l y  e v i l "  o r  " o u t r a g e o u s l y  w i c k e d . "  
I t  is i m p o s s i b l e ,  t h e r e f o r e ,  t o  t e l l  w h a t  e v i d e n c e  t h e  
j u r y  t h o u g h t  r e l e v a n t  t o  t h e  " h e i n o u s ,  a t r o c i o u s  or  
c r u e l "  a g g r a v a t i n g  c i r c u m s t a n c e .  



t h a t  r e a s o n ,  t h e  E l e v e n t h  C i r c u i t  h a s  c o n c l u d e d :  " T h e r e  may 

b e  a case i n  w h i c h  a s u b s t a n t i v e l y  i n c o r r e c t  i n s t r u c t i o n  

w i l l  m i s l e a d  t h e  j u r y  t o  s u c h  a n  e x t e n t  t h a t  t h e  p a r a m e t e r s  

c r e a t e d  b y  t h e  j u r y ' s  v e r d i c t  a re  s o  o f f  t h e i r  p r o p e r  mark  

t h a t  t h e  i n s t r u c t i o n  a l o n e  j u s t i f i e s  r e v e r s a l . "  Adams v .  

W a i n w r i g h t ,  764  F .2d  1 3 5 6 ,  1 3 6 4  ( 1 1 t h  C i r .  1 9 8 5 ) ,  c e r t .  

d e n i e d ,  1 0 6  S . C t .  8 3 4  ( 1 9 8 6 ) .  T h i s  is s u c h  a case.  L i k e  

t h e  i n s t r u c t i o n  i n  G o d f r e y ,  t h e  i n s t r u c t i o n  i n  t h i s  case 

p e r m i t t e d  t h e  j u r y  t o  i m p o s e  t h e  d e a t h  p e n a l t y  b a s e d  u p o n  a 

b e l i e f  t h a t  a l l  m u r d e r s  a re  " h e i n o u s ,  a t r o c i o u s  or  c r u e l . "  

B e c a u s e  t h e  S t a t e  h a s  f a i l e d  t o  o v e r c o m e  t h e  p r e s u m p t i o n  t h a t  

t h e  j u r y  r e l i e d  u p o n  t h a t  i n s t r u c t i o n ,  t h e  d e a t h  s e n t e n c e  

c a n n o t  s t a n d .  

11. NEITHER THE FACTS NOR THE LAW SUPPORT THE 
STATE'S ARGUMENT THAT TRIAL COUNSEL'S  FAILURE 
TO OBTAIN A PSYCHIATRIC EVALUATION WAS PROPER. 

T h e  S t a t e  c o n c e d e s ,  a s  it m u s t ,  t h a t  t h i s  C o u r t  

m u s t  r e v i e w  t h e  C i r c u i t  C o u r t ' s  f a c t u a l  f i n d i n g s  i n  s u p p o r t  

o f  i t s  r u l i n g  t h a t  M r .  K u t s c h e ' s  f a i l u r e  t o  a r r a n g e  a 

p s y c h i a t r i c  o r  p s y c h o l o g i c a l  e v a l u a t i o n  o f  M r .  D a u g h e r t y  

c o n s t i t u t e d  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  ( A p p e l l e e ' s  

B r i e f  a t  1 3 ,  n o t i n g  t h a t  t h e  t r i a l  c o u r t ' s  f i n d i n g s  m u s t  

b e  o v e r t u r n e d  i f  c l e a r l y  e r r o n e o u s . )  T h e  S t a t e ,  h o w e v e r ,  

h a s  f a i l e d  t o  r e f u t e  M r .  D a u g h e r t y ' s  a r g u m e n t  t h a t  t h o s e  

f a c t u a l  f i n d i n g s  a r e  w i t h o u t  a n y  c r e d i b l e  s u p p o r t  i n  t h e  

r e c o r d .  



M r .  D a u g h e r t y ' s  i n i t i a l  b r i e f  d e m o n s t r a t e s  t h a t  

M r .  K u t s c h e ' s  t e s t i m o n y  a t  t h e  R u l e  3.850 h e a r i n g ,  t h e  

s o l e  s o u r c e  f o r  t h e  C i r c u i t  C o u r t ' s  f i n d i n g s ,  is  i n s u f f i c i e n t  

t o  s u p p o r t  t h o s e  f i n d i n g s  b e c a u s e  M r .  K u t s c h e ' s  r e c o l l e c t i o n  

was h o p e l e s s l y  vague and d i r e c t l y  c o n t r a d i c t e d  t h e  r e c o r d  

of t h e  s e n t e n c i n g  h e a r i n g .  - */ ( S e e  A p p e l l a n t ' s  I n i t i a l  

B r i e f  a t  22-24.)  The S t a t e  r e s p o n d s  t h a t  "Ku t sche  d e n i e d  

t h a t  h i s  memory was t o t a l l y  v a g u e , "  ( A p p e l l e e ' s  B r i e f  

a t  1 3 ) .  The p o r t i o n  of t h e  t r a n s c r i p t  c i t e d  i n  s u p p o r t  of 

t h a t  a s s e r t i o n ,  however ,  shows t h e  u n r e l i a b i l i t y  of h i s  

t e s t i m o n y :  

Q .  Is it a  f a i r  s t a t e m e n t  t o  s a y  
t h a t  y o u r  e n t i r e  r e c o l l e c t i o n  
of t h e  D e f e n s e  e f f o r t  t h a t  you 
made o n  J e f f ' s  b e h a l f  is a  vague  
r e c o l l e c t  i o n ?  

A.  Not e n t i r e l y ,  b u t  a  g r e a t  d e a l  - -  
of it  is. --- 

R .  355,  A p p e l l a n t ' s  Appendix a t  78 ( e m p h a s i s  a d d e d ) .  I n d e e d ,  

M r .  Ku t sche  conceded  t h a t  h e  had o n l y  a  "vague  r e c o l l e c t i o n "  

t h a t  t h e  p s y c h i a t r i s t s  he  s u p p o s e d l y  c o n s u l t e d  had r e n d e r e d  

u n f a v o r a b l e  o p i n i o n s .  ( R .  3 6 2 ,  ~ p p e l l a n t ' s  ~ p p e n d i x  a t  8 5 ) .  

*/  The S t a t e  c o n t e n d s  M r .  T u r n e r  conceded  t h a t  M r .  Daughe r ty  - 
had  been  examined p r e v i o u s l y  by p s y c h i a t r i s t s  i n  o t h e r  
s t a t e s .  ( B r i e f  f o r  A p p e l l e e  a t  5 . )  M r .  T u r n e r  made no 
s u c h  c o n c e s s i o n .  H e  s i m p l y  t e s t i f i e d  t h a t  M r .  Ku t sche  
had made s u c h  a  c l a i m  when t h e y  spoke  i m m e d i a t e l y  b e f o r e  
t h e  h e a r i n g .  ( R .  2 9 5 . )  M r .  T u r n e r ,  however ,  d i d  n o t  
know w h e t h e r  M r .  K u t s c h e ' s  s t a t e m e n t  was t r u e .  ( R .  2 9 6 . )  



The State also alleges that Mr. Daugherty's 

initial brief misrepresents the record in arguing that 

Mr. Kutsche's vague recollect ions are incons istent with 

the transcript of the sentencing hearing. (Appellee's 

Brief at 13-14.) On the contrary, it is the State that has 

misrepresented the record. The very page of the record 

cited by the State contains Mr. ~utsche's testimony that 

the only evidence of Mr. Daugherty's other crimes presented 

in the State's direct case consisted of exemplified copies 

of the judgments of conviction, and that the State produced 

"very minimal" rebuttal evidence concerning the details of 

those crimes in an effort to contradict Mr. Daugherty's 

testimony concerning them. (R. 346, Appellant's Appendix 

at 69.) As noted in Mr. ~augherty's initial brief, however, 

most of the testimony during the State's direct case con- 

cerned the details of those other crimes. (Appellant's 

Initial Brief at 23. - */ Mr. Kutche's contrary testimony, 

therefore, is clear proof that his self-described vague 

recollect ions are unreliable. 

Even assuming that Mr. ~utsche's recollection was 

totally accurate, however, Mr. Daugherty's initial brief 

demonstrates that Mr. Kutsche's stated reason for not 

* /  Six of the State's nine witnesses at the sentencing - 
hearing testified about those crimes. Trial Transcript 
at 97-158. 



a r r a n g i n g  a  p s y c h i a t r i c  o r  p s y c h o l o l g i c a l  e v a l u a t i o n  makes  

n o  s e n s e .  ( A p p e l l a n t ' s  I n i t i a l  B r i e f  a t  24-25 . )  The S t a t e  

h a s  n o t  r e s p o n d e d  t o  t h a t  a r g u m e n t .  I t  is now e s t a b l i s h e d  

t h a t  c o u r t s  n e e d  n o t  d e f e r  t o  a n  a t t o r n e y ' s  i m p l a u s i b l e  

e x p l a n a t i o n  f o r  h i s  c o n d u c t  when t h a t  c o n d u c t  is c h a l l e n g e d  

as  i n e f f e c t i v e  a s s i s t a n c e .  See Kimmelman v .  M o r r i s o n ,  54 

U.S.L.W. 4789 ,  4795 (U.S . ,  J u n e  2 6 ,  1 9 8 5 ) .  T h e r e f o r e ,  t h i s  

C o u r t  s h o u l d  n o t  a c c e p t  M r .  K u t s c h e ' s  e x p l a n a t i o n .  I n s t e a d ,  

i t  s h o u l d  h o l d  t h a t  t h e  S t a t e  h a s  f a i l e d  t o  p r o d u c e  a n y  

e v i d e n c e  t h a t  s u p p o r t s  a r a t i o n a l  e x p l a n a t i o n  f o r  M r .  K u t s c h e ' s  

f a i l u r e  t o  a r r a n g e  a  p r o f e s s i o n a l  e v a l u a t i o n  o f  M r .  D a u g h e r t y .  

C o n t r a r y  t o  t h e  S t a t e ' s  a r g u m e n t ,  ( see  A p p e l l e e ' s  

B r i e f  a t  1 4 - 1 5 ) ,  t h e  f a i l u r e  t o  i n v e s t i g a t e  t h e  p o s s i b i l i t y  

o f  e x p e r t  t e s t i m o n y  r e l e v a n t  t o  M r .  D a u g h e r t y ' s  m e n t a l  a n d  

e m o t i o n a l  c o n d i t i o n  is n o t  a n  a c c e p t a b l e  t a c t i c a l  c h o i c e .  

R a t h e r ,  i t  c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  

Holmes v.  S t a t e ,  429 So.2d 2 9 7 ,  300-01 ( 1 9 8 3 ) .  S e e  V a l l e  v .  

S t a t e ,  394 So .2d  1 0 0 4 ,  1008  ( F l a .  1 9 8 1 )  ( r e c o g n i z i n g  t h e  n e e d  

f o r  c o u n s e l  t o  i n v e s t i g a t e  m i t i g a t i n g  c i r c u m s t a n c e s  s u c h  as  

e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e  a n d  i m p a i r m e n t  o f  

c a p a c i t y ) ;  see a l s o  P r o f i t t  v .  W a i n w r i q h t ,  6 8 5  F.2d 1 2 2 7 ,  

1249  n.34 ( 1 1 t h  C i r .  1 9 8 2 ) ,  c e r t .  d e n i e d ,  464 U.S. 1002 

( 1 9 8 3 ) .  No l e s s  t h a n  t h e  a t t o r n e y  who c o n t e m p l a t e s  a n  

i n s a n i t y  d e f e n s e  a t  t r i a l ,  t h e  c a p i t a l  s e n t e n c i n g  a t t o r n e y  

who s e e k s  t o  e s t a b l i s h  m i t i g a t i n g  c i r c u m s t a n c e s  b a s e d  o n  



psychological and physiological in£ luences has a duty to 

obtain professional assistance. Holmes, 429 So.2d at 300-01; 

Proffitt, 685 F.2d at 1249 n.34. See United States v. Fessel, 

531 F.2d 1275, 1279 (5th Cir. 1976). - */ The record reveals no 

tactical advantage achieved by counsel's failure to do so 

in this case. 

The State also has failed to rebut Mr. Daugherty's 

showing that the failure to obtain an evaluation was 

prejudicial, i.e., that there is a "reasonable probability 

that, but for counsel's professional errors, the result of 

the proceeding would have been different." Strickland v. 

Washinqton, supra, 466 U.S. at 694. The state denigrates 

the testimony of Dr. Weitz as mere "sideshow evidence," 

(Brief for Appellee at 17). Apart from its disparaging 

characterization, however, the State completely fails to 

* /  At the time of the trial in this case, every decision - 
of this Court overturning a trial court's failure to 
find mitigating circumstances (b) (extreme mental or 
emotional disturbance) and (£1 (inability to appreciate 
criminality or conform conduct) involved a record con- 
taining medical or psychiatric testimony in support of 
such circumstance 
337 (Fla. 1980), 
Huckaby v. State, 
434 U.S. 920 (197 
1976). Reported 

- - 

s. - See Mines v. State, 
cert. denied, 451 U.S. 
343 So.2d 29, 33 (Fla. 

7); Jones v. State, 332 
decisions available to 

390 ~0,2d 332, 
916 (1981); 
) ,  cert. denied, 
So.2d 615 (Fla. 

trial counsel 
also highlighted the importance of psychiatric evidence 
on the issues of domination and age. See Witt v. State, - 342 So.2d 497, 500-01 (Fla.), cert. denled, 434 U.S. 935 
(1977); Meeks v. State, 339 So.2d 186, 191 (Fla. 19761, 
cert. denied, 439 U.S. 991 (1978); cf. Harqrave v. State, 
366 So.2d 1, 6 (Fla. 1978), cert. denied, 444 U.S. 919 
(1979). 



r e f u t e  M r .  D a u g h e r t y ' s  showing t h a t  D r .  W e i t z ' s  t e s t i m o n y  

p r e s e n t e d  s u b s t a n t i a l  g r o u n d s  f o r  f i n d i n g  a t  l e a s t  f o u r  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  -- s u b s t a n t i a l  d o m i n a t i o n ,  

d i m i n i s h e d  c a p a c i t y ,  s e v e r e  m e n t a l  and e m o t i o n a l  d i s t u r b a n c e ,  

and a g e .  - */ ( A p p e l l a n t ' s  I n i t i a l  B r i e f  a t  27-29.)  I n  

p a r t i c u l a r ,  D r .  W e i t z  e x p l a i n e d  t h a t  t h e  l e n g t h y  s t a t e m e n t  

q u o t e d  i n  t h e  S t a t e ' s  b r i e f  ( p p .  17-18)  was e n t i r e l y  c o n s i s t e n t  

w i t h  h i s  f i n d i n g s .  - See R. 327 ,  A p p e l l a n t ' s  Appendix a t  50: 

" [TI h e  p a r t  where  [ M r .  Daughe r ty  s a y s ]  ' I f e l t  w e  b o t h  had 

a  f i n g e r  on  t h e  t r i g g e r , '  . . . I p r e t t y  much u s e d  t h a t  

s t a t e m e n t  b e f o r e  w i t h o u t  knowing what  was i n  t h a t  summary. 

I b e l i e v e  t h a t  i n  e s s e n c e ,  i t  r e a l l y  c o r r o b o r a t e s  what  my 

f i n d i n g s  have i n d i c a t e d . "  - **/  

The S t a t e  a l s o  c o n t e n d s  t h a t  t e s t i m o n y  f rom a  

p r o f e s s i o n a l  s u c h  a s  D r .  We i t z  would have  been  m e r e l y  

c u m u l a t i v e .  ( A p p e l l e e ' s  B r i e f  a t  1 9 . )  A s  n o t e d  a b o v e ,  

however ,  c o u r t s  c o n s i s t e n t l y  have  r e c o g n i z e d  t h e  c r i t i c a l  

ro le  of  e x p e r t  t e s t i m o n y  i n  e s t a b l i s h i n g  t h e  v e r y  m i t i g a t i n g  

* /  The S t a t e  e r r o n e o u s l y  a s s e r t s  t h a t  D r .  W e i t z ' s  t e s t i m o n y  - 
was l i m i t e d  t o  t h e  i s s u e  of s u b s t a n t i a l  d o m i n a t i o n .  
A p p e l l e e ' s  B r i e f  a t  1 6 .  

** /  The S t a t e  c o n t e n d s  t h a t  Bonnie  Hea th  " d i d  n o t  e v e n  s u g g e s t  - 
t h a t  t h e  a p p e l l a n t  murde r  Lavonne S a i l e r . "  A p p e l l e e ' s  
B r i e f  a t  1 7 .  The e v i d e n c e ,  however ,  is  t o  t h e  c o n t r a r y .  
S e e  T r i a l  T r a n s c r i p t  a t  167.  The l e n g t h y  s t a t e m e n t  q u o t e d  
o n  p a g e  17-18 of  t h e  S t a t e ' s  b r i e f  c o n s t i t u t e s  o n l y  selec- 
t i v e  e x c e r p t s  f rom a  s t a t e m e n t  g i v e n  by M r .  Daughe r ty  t h a t  
was r e a d  i n t o  t h e  r e c o r d  by t h e  S t a t e ' s  A t t o r n e y  a t  t h e  
R u l e  3.850 h e a r i n g .  See  R .  323-26. 



c i r c u m s t a n c e s  t h a t  M r .  Ku t sche  s o u g h t  t o  e s t a b l i s h  h e r e .  

F o r  example ,  t h e  s e n t e n c i n g  judge  d i d  n o t  f i n d  t h e  m i t i g a t i n g  

c i r c u m s t a n c e s  o f  s u b s t a n t i a l  d o m i n a t i o n  by Bonnie  H e a t h  

b e c a u s e  M s .  H e a t h  was a  s m a l l  woman. ( R .  1 4 9 . )  D r .  We i t z  

e x p l a i n e d  i n  d e t a i l  how M s .  H e a t h  was a b l e  t o  e x e r t  h e r  

dominance ,  n o t w i t h s t a n d i n g  h e r  s m a l l  s i z e .  ( R .  310-311.)  

F a r  f rom b e i n g  c u m u l a t i v e ,  t e s t i m o n y  f rom a  p s y c h i a t r i s t  

o r  p s y c h o l o g i s t  was e s s e n t i a l  i n  p r o v i d i n g  b o t h  t h e  j u r y  

and t h e  j udge  w i t h  t h e  i n f o r m a t i o n  n e c e s s a r y  f o r  a  p r o p e r  

d e c i s i o n  u n d e r  t h e  law. The a b s e n c e  o f  s u c h  t e s t i m o n y  is 

" s u f f i c i e n t  to  unde rmine  c o n f i d e n c e  i n  t h e  outcome" o f  t h i s  

c a s e .  S t r i c k l a n d  v .  Wash inq ton ,  s u p r a ,  466 U.S. a t  694.  

M r .  K u t s c h e ' s  f a i l u r e  t o  o b t a i n  s u c h  t e s t i m o n y ,  t h e r e f o r e ,  

r e q u i r e s  r e v e r s a l  of  t h e  d e a t h  s e n t e n c e .  

111. MR. DAUGHERTY'S CLAIM OF ARBITRARY 
PROSECUTORIAL DISCRETION I S  PROPERLY 
BEFORE THIS COURT AND I S  MERITORIOUS. 

M r .  D a u g h e r t y ' s  R u l e  3.850 m o t i o n  a s s e r t e d  t h a t  

t h e  d e c i s i o n  t o  s e e k  t h e  d e a t h  p e n a l t y  i n  t h i s  c a s e  was a n  

a r b i t r a r y  e x e r c i s e  o f  p r o s e c u t o r i a l  d i s c r e t i o n  i n  v i o l a t i o n  

o f  t h e  E i g h t h  Amendment. I n  t h e  C i r c u i t  C o u r t ,  t h e  S t a t e  

n e v e r  a r g u e d  t h a t  t h i s  c l a i m  was n o t  c o g n i z a b l e  i n  a  

Ru le  3 .850 p r o c e e d i n g .  I n s t e a d ,  t h e  S t a t e  was s a t i s f i e d  

t o  have  t h e  C i r c u i t  C o u r t  r u l e  on t h e  m e r i t s  o f  t h i s  c l a i m .  

Having o b t a i n e d  t h e  r u l i n g  i t  s o u g h t ,  t h e  S t a t e  s h o u l d  n o t  



now be  p e r m i t t e d  t o  a r g u e  t h a t  t h e  c l a i m  was n o t  p r o p e r l y  

b e f o r e  t h e  C i r c u i t  C o u r t .  - */  

I n  a n y  e v e n t ,  t h e  S t a t e ' s  a r g u m e n t  is  mer i t less .  I n  

P a l m e s  v .  W a i n w r i g h t ,  460 So.2d 362 ( F l a .  1 9 8 4 1 ,  t h i s  C o u r t  

d i s t i n g u i s h e d  b e t w e e n  " o r d i n a r y  p r o c e d u r a l  errors ,"  w h i c h  a r e  

n o t  g r o u n d s  f o r  r e l i e f  i n  a  R u l e  3 .850  p r o c e e d i n g ,  a n d  errors  

t h a t  c a l l  i n t o  q u e s t i o n  " t h e  f u n d a m e n t a l  f a i r n e s s  o f  t h e  

t r i a l ,  t h e  r e l i a b i l i t y  o f  t h e  d e t e r m i n a t i o n  o f  g u i l t ,  o r  t h e  

p r o p r i e t y  o f  t h e  s e n t e n c e  o f  d e a t h , "  w h i c h  may be  r e d r e s s e d  

u n d e r  R u l e  3 .850.  - I d .  a t  365.  M r .  D a u g h e r t y ' s  c l a i m  of  

a r b i t r a r y  p r o s e c u t o r i a l  d i s c r e t i o n  c h a l l e n g e s  t h e  f u n d a m e n t a l  

f a i r n e s s  o f  t h e  s e n t e n c i n g  h e a r i n g  a n d  t h e  p r o p r i e t y  o f  t h e  

d e a t h  s e n t e n c e .  M o r e o v e r ,  t h e  r e a s o n s  f o r  t h e  p r o s e c u t o r ' s  

d e c i s i o n  t o  s e e k  t h e  d e a t h  p e n a l t y  a r e  n o t  r e l e v a n t  t o  t h e  

b a l a n c i n g  o f  a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s  r e q u i r e d  

by  F l a .  S t a t .  S 921 .41 .  E v i d e n c e  c o n c e r n i n g  t h e  p r o s e c u t o r ' s  

m o t i v a t i o n ,  t h e r e f o r e ,  would  n o t  h a v e  b e e n  a d m i s s i b l e  a t  

t h e  s e n t e n c i n g  h e a r i n g  i n  t h i s  c a s e .  - **/  B e c a u s e  e v i d e n c e  

* /  F o r  t h e  same r e a s o n ,  t h i s  C o u r t  s h o u l d  r e j ec t  t h e  S t a t e ' s  - 
a r g u m e n t  t h a t  M r .  D a u g h e r t y ' s  c l a i m s  c o n c e r n i n g  s t a t u t o r y  
and  n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  a r e  n o t  
c o g n i z a b l e  i n  a  R u l e  3 .850  h e a r i n g .  

** /  The  S t a t e  e f f e c t i v e l y  c o n c e d e s  t h i s  p o i n t  by c o n t e n d i n g  - 
t h a t  t h e  B r e v a r d  C o u n t y  p r o s e c u t o r s  who p r o s e c u t e d  
M r .  D a u g h e r t y  a r e  n e c e s s a r y  w i t n e s s e s  f o r  t h i s  c l a i m .  
Of c o u r s e ,  i t  would  h a v e  b e e n  i m p r o p e r  f o r  them t o  
t e s t i f y  a t  a  h e a r i n g  a t  w h i c h  t h e y  were a c t i n g  a s  
c o u n s e l .  F l a .  B a r  Code P r o f .  R e s p . ,  D.R.  5-102. 



c o n c e r n i n g  t h e  r e a s o n s  f o r  s e e k i n g  t h e  d e a t h  p e n a l t y  i n  t h i s  

c a s e  was i n a d m i s s i b l e  a t  t h e  s e n t e n c i n g  h e a r i n g ,  M r .  ~ a u g h e r t y ' s  

c l a i m  o f  a r b i t r a r y  p r o s e c u t o r i a l  d i s c r e t i o n  c o u l d  n o t  have  been  

a s s e r t e d  on  a p p e a l .  T h e r e f o r e ,  was p r o p e r l y  a s s e r t e d  i n  h i s  

Rule  3.850 p e t i t i o n .  

On t h i s  p o i n t ,  t h i s  c a s e  is  i n d i s t i n g u i s h a b l e  f rom 

Meeks v.  S t a t e ,  382 So.2d 673 ( F l a .  1 9 8 0 ) ,  which  h e l d  t h a t  a n  

a l l e g a t i o n  t h a t  a  p a t t e r n  and p r a c t i c e  of  r a c i a l  d i s c r i m i n a t i o n  

e x i s t s  i n  c a p i t a l  s e n t e n c i n g  i s  c o g n i z a b l e  i n  a  R u l e  3.850 

p r o c e e d i n g .  L i k e  t h e  c l a i m  i n  Meeks, M r .  D a u g h e r t y ' s  c l a i m  

i n v o l v e s  c o n s i d e r a t i o n  of  t h e  r e c o r d s  of  o t h e r  c a p i t a l  c a s e s .  

Such a  c l a i m ,  t h e r e f o r e ,  i s  a p p r o p r i a t e  f o r  a  Rule  3.850 

p r o c e e d i n g .  - */ 

On t h e  m e r i t s  o f  t h i s  c l a i m ,  t h e  S t a t e  i g n o r e s  t h e  

e v i d e n c e  summarized i n  M r .  D a u g h e r t y ' s  b r i e f  d e m o n s t r a t i n g  no  

d i f f e r e n c e  be tween  t h e  F l a g l e r  and V o l u s i a  County crimes, f o r  

which a  l i f e  s e n t e n c e  was imposed,  and  t h e  Breva rd  County crime 

a t  i s s u e  h e r e .  ( S e e  A p p e l l a n t ' s  I n i t i a l  B r i e f  a t  32-33.)  T h a t  

e v i d e n c e  d e m o n s t r a t e s  a  p r ima  f a c i e  c a s e  of  a r b i t r a r y  p r o s e -  

c u t o r i a l  a c t i o n .  By f a i l i n g  t o  p r e s e n t  any  e x p l a n a t i o n  f o r  t h e  

d i s p a r a t e  t r e a t m e n t ,  t h e  S t a t e  f a i l e d  t o  r e b u t  t h a t  p r i m a  f a c i e  

*/ Groover  v.  S t a t e ,  489 So.2d 1 5  ( 1 9 8 6 ) ,  is n o t  t o  t h e  - 
c o n t r a r y .  The c l a i m  i n  Groove r  was t h a t  t h e  p r o s e c u t o r  
s o u g h t  t h e  d e a t h  p e n a l t y  i n  r e t a l i a t i o n  f o r  t h e  d e f e n d a n t ' s  
w i t h d r a w a l  f rom a - p l e a  ag reemen t .  M r .  D a u g h e r t y ' s  c l a i m  is  
t h a t  t h e  Breva rd  County p r o s e c u t o r s  were a r b i t r a r y ,  n o t  
v i n d i c t i v e .  Moreover ,  t h e  c l a i m  i n  Groover  d i d  n o t  r e q u i r e  
r e f e r e n c e  t o  t h e  r e c o r d  of  any o t h e r  c a s e .  



c a s e .  The r e c o r d  e s t a b l i s h e s ,  t h e r e f o r e ,  t h a t  t h e  d e a t h  

s e n t e n c e  i n  t h i s  c a s e  was u n c o n s t i t u t i o n a l .  - */ Greqg v .  

G e o r g i a ,  428 U.S. 153 ,  224-25 ( 1 9 7 6 )  ( o p i n i o n  o f  Whi t e ,  J . ) ;  

P r o f f i t t  v .  F l o r i d a ,  428 U.S. 242,  261  ( o p i n i o n  o f  W h i t e ,  J . ) .  

CONCLUSION 

F o r  t h e  r e a s o n s  s t a t e d  h e r e i n ,  a s  w e l l  a s  t h o s e  i n  

M r .  D a u g h e r t y ' s  I n i t i a l  B r i e f ,  t h e  O r d e r  of t h e  C i r c u i t  C o u r t  

s h o u l d  be r e v e r s e d ,  and t h e  c a s e  remanded t o  t h e  C i r c u i t  

C o u r t  w i t h  i n s t r u c t i o n s  t o  v a c a t e  t h e  d e a t h  s e n t e n c e .  
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A t t o r n e y s  f o r  A p p e l l a n t  
J e f f e r y  J o s e p h  Daughe r ty  

*/ The S t a t e ' s  c l a i m  t h a t  t h e  u n a v a i l a b i l i t y  o f  t h e  o n l y  - 
e y e w i t n e s s  t o  t h e  F l a g l e r  County murder  is s u f f i c i e n t  t o  
e x p l a i n  t h e  d i s p a r a t e  t r e a t e m e n t  ( A p p e l l e e ' s  B r i e f  a t  
25-26) is u n p e r s u a s i v e  f o r  two r e a s o n s .  F i r s t ,  t h e  
S t a t e  p r o v i d e s  no e x p l a n a t i o n  f o r  t h e  f a i l u r e  t o  s e e k  t h e  
d e a t h  p e n a l t y  i n  t h e  V o l u s i a  County  c a s e .  Second,  t h e r e  
were no e y e w i t n e s s e s  i n  t h i s  c a s e ,  y e t  t h e  Breva rd  County 
p r o s e c u t o r  was n o t  d e t e r r e d  f rom s e e k i n g  t h e  d e a t h  p e n a l t y .  
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