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PER CURIAM. 

Allen Lee Davis, a state prisoner for whom a death warrant 

has been signed, petitions this Court for a writ of habeas corpus 

and requests a stay of execution. We have jurisdiction, article 

V, section 3(b)(9), Florida Constitution, and deny the requested 
* 

relief. 

In his first five points Davis claims that his appellate 

counsel rendered ineffective assistance. We find no merit to 

these claims. 

Davis argues that his counsel should have attacked the 

propriety of his death sentences. Appellate counsel usually does 

so, but in this case counsel made a tactical decision to concen- 

trate on Davis' convictions, rather than his sentences. We 

recognized this and reviewed the imposition of the death 

sentences on our own as statute requires that we do. Davis v. 

State, 461 So.2d 67 (Fla. 1984), cert. denied, 105 S.Ct. 3540 

(1985) ; S 921.141, Fla. Stat. (1985) . Davis has demonstrated no 

substandard performance in these circumstances or any prejudice. 

See Maxwell v. Wainwright, 490 So.2d 927 (Fla. 1986). 

* 
The United States Supreme Court stayed Davis' execution on 
Sept. 23, 1986. 



The t r i a l  c o u r t ,  t h e  s t a t e  a t t o r n e y ' s  o f f i c e ,  and defense  

counsel  r ece ived  cop ie s  of l e t t e r s  from t h e  v i c t i m s '  family  and 

f r i e n d s  urg ing  t h e  dea th  pena l ty .  Davis now contends t h a t  

a p p e l l a t e  counsel  should have a t t a c k e d  t h e  r e c e i p t  of t h e s e  

l e t t e r s .  T r i a l  counse l ,  however, d i d  n o t  o b j e c t  t o  t h e  l e t t e r s ,  

and t h e r e  i s  a b s o l u t e l y  no i n d i c a t i o n  t h a t  t h e  t r i a l  c o u r t  r e l i e d  

on them i n  sen tenc ing  Davis. The i n s t a n t  c la im i s  mere specu- 

l a t i o n  and cannot  be used t o  a t t a c k  a p p e l l a t e  c o u n s e l ' s  perform- 

ance. See Funchess v.  Wainwright, 486 So.2d 592 (F l a .  1986) ;  

S t e i n h o r s t  v. Wainwright, 477 So.2d 537 (F l a .  1985) .  

Davis a l s o  a rgues  t h a t  t h e  t r i a l  c o u r t  improperly used 

nonrecord r e p o r t s ,  both p s y c h i a t r i c  and n e u r o l o g i c a l ,  i n  sentenc-  

i n g  and t h a t  a p p e l l a t e  counsel  e r r e d  by n o t  b r ing ing  t h i s  i s s u e  

t o  our  a t t e n t i o n .  Simply read ing  t h e  sen tenc ing  o r d e r ,  however, 

d i s p e l s  t h i s  c la im.  The t r i a l  c o u r t  h e l d  t h a t  no evidence had 

been p re sen ted  t o  show t h a t  Davis was under t h e  i n f l u e n c e  of 

extreme mental  o r  emotional  d i s tu rbance .  5 9 2 1 . 1 4 1 ( 6 ) ( b ) ,  F l a .  

S t a t .  (1985) .  The mention of Davis '  v i s i t s  t o  a  p s y c h i a t r i s t  i s  

obviously  a  r e f e r e n c e  t o  t h e  r eco rd  because o r d e r s  f o r  h i s  t r a n s -  

p o r t a t i o n  had t o  be s igned ,  b u t ,  j u s t  a s  obvious ly ,  l e a d s  t o  t h e  

conc lus ion  t h a t ,  i f  t hose  v i s i t s  had produced m i t i g a t i n g  

evidence,  i t  would have been in t roduced .  Any r e p o r t s  genera ted  

by those  v i s i t s  were exc lus ive  t o  t h e  defense ,  and t h e r e  i s  noth- 

i n g  t o  suppor t  Davis1 c u r r e n t  con ten t ion  t h a t  t h e  t r i a l  c o u r t  

improperly r e l i e d  on any such r e p o r t s .  

Regarding t h e  neu ro log ica l  r e p o r t ,  Davis c la ims t h a t  i t  

was f i l e d  on May 10 ,  1983. This  i s  i n c o r r e c t .  The neu ro log ica l  

r e p o r t  was f i l e d  wi th  t h e  c o u r t  on March 10 ,  1983 ( t r i a l  t r a n -  

s c r i p t ,  page 279) ,  and, a l though t h e  t r i a l  c o u r t  en t e red  i t s  

f i n d i n g s  on March 2 ,  1983, t h e  t r a n s c r i p t  of t h e  sen tenc ing  hear-  

i n g  shows t h e  c o u r t  mentioning t h a t  r e p o r t  (da ted  January 1 4 ,  

1983) .  We s e e  t h e  f i l i n g  of t h e  r e p o r t  i n  t h e  o f f i c i a l  records  

e i g h t  days a f t e r  sen tence  a s  merely "housekeeping." The neuro- 

l o g i c a l  examination was n o t  r e s t r i c t e d  t o  t h e  d e f e n s e ' s  u se ,  

t r i a l  counse l  d i d  n o t  o b j e c t  a t  sen tenc ing ,  and t h e  t r i a l  c o u r t  



merely mentioned t h a t  t h e  r e p o r t  i n d i c a t e d  no a b n o r m a l i t i e s .  W e  

see no way t h a t  a p p e l l a t e  c o u n s e l ' s  f a i l u r e  t o  r a i s e  t h i s  i s s u e  

p r e j u d i c e d  Davis .  

A s  w i t h  t h e  two p r ev ious  c l a i m s ,  t h e  contemporaneous 

o b j e c t i o n  r u l e  c o n t r o l s  t h e  i s s u e  t h a t  a p p e l l a t e  counse l  shou ld  

have argued t h a t  t h e  s t a t e  impermiss ib ly  commented on Davis '  

r i g h t  n o t  t o  t e s t i f y  a t  t r i a l .  T r i a l  counse l  d i d  n o t  o b j e c t  t o  

t h e  comments complained abou t  now, making them n o t  cogn i zab l e  on 

appea l .  Ru f f i n  v. Wainwright,  461 So.2d 109 ( F l a .  1984) ; Clark  

v. S t a t e ,  363 So.2d 331 ( F l a .  1 9 7 8 ) .  

Davis a l s o  c l a ims  t h a t ,  because  t r i a l  counse l  l i s t e d  t h e  

motion t o  supp re s s  i n  t h e  n o t i c e  o f  j u d i c i a l  a c t s  t o  be  reviewed,  

a p p e l l a t e  counse l  was i n e f f e c t i v e  f o r  n o t  c h a l l e n g i n g  t h e  d e n i a l  

of  t h e  motion t o  supp re s s .  A s  no ted  b e f o r e ,  a p p e l l a t e  counse l  

made t a c t i c a l  c h o i c e s  i n  what t o  p r e s e n t  t o  t h i s  Cour t .  That  

counse l  cou ld  have ,  b u t  d i d  n o t ,  c h a l l e n g e  t h e  v o l u n t a r i n e s s  o f  a  

s t a t e m e n t  "does  n o t  c o n s t i t u t e  a  d e f i c i e n c y  f a l l i n g  below 

p r e v a i l i n g  p r o f e s s i o n a l  norms." Ru f f i n ,  461 So.2d a t  111. Coun- 

se l  need n o t  r a i s e  eve ry  conce ivab l e  c l a im ,  - i d . ,  and a p p e l l a t e  

counse l  cou ld  have r ea sonab ly  concluded t h a t  t h e  p o i n t  had no 

m e r i t .  

Davis h a s ,  t h e r e f o r e ,  f a i l e d  t o  m e e t  t h e  t e s t  of  S t r i c k -  

land, 466 U.S. 668 (1984 ) ,  which r e q u i r e s  a  showing 

of  b o t h  d e f i c i e n t  performance by counse l  and p r e j u d i c e  caused by 

t h a t  d e f i c i e n t  performance.  W e  f i n d  no m e r i t  t o  h i s  i n e f f e c t i v e -  

ne s s  of a p p e l l a t e  counse l  c la ims .  

A s  h i s  l a s t  c l a im ,  Davis a rgues  t h a t  t h e  d e a t h  p e n a l t y  i s  

imposed i n  a  r a c i a l l y  d i s c r i m i n a t o r y  manner. Because t h e  Uni ted  

S t a t e s  Supreme Cour t  h a s  g r a n t e d  review on t h i s  i s s u e  (McCleskey 

v. Kemp, 106 S.Ct.  3331 ( J u l y  7 ,  1 9 8 6 ) ,  and Hitchcock v .  Wain- 

w r i g h t ,  106 S.Ct.  2888 (June 9, 1 9 8 6 ) ) ,  Davis u rge s  t h a t  w e  

r e c o n s i d e r  t h e  i s s u e  o r  ho ld  t h i s  c a s e  u n t i l  McCleskey and Hi tch-  

cock a r e  r e s o l v e d .  W e  r e f u s e  t o  do e i t h e r .  Because t h i s  i s s u e  

i s  p r o p e r l y  r a i s e d  i n  t h e  t r i a l  c o u r t  by a  F l o r i d a  Rule of  



C r i m i n a l  P rocedure  3.850 mot ion ,  Davis  i s  p r o c e d u r a l l y  b a r r e d  

from r a i s i n g  it i n  t h i s  habeas  c o r p u s  p e t i t i o n .  S t e w a r t  v .  Wain- 

w r i g h t ,  no. 69,338 ( F l a .  S e p t .  25, 1 9 8 6 ) .  

W e  t h e r e f o r e  deny t h e  r e q u e s t e d  r e l i e f .  

I t  i s  so o r d e r e d .  
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