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OPINION

The defendant was convicted in the Knox County Criminal Court in two cases, which will
be referred to as the first rape case and the consolidated rape case. On October 20, 1995, the
defendant was convicted by ajury in the first rape case for two counts of aggravated rgpe, a Class
A felony, and one count of aggravated robbery, a Class B felony. Thetrial court sentenced the
defendant as a Range I, standard offender to twenty-two years for each aggravated rape and eleven
yearsfor the aggravated robbery, ordering the sentencesto run concurrently for an effective sentence
of twenty-two years.

On May 24, 1996, in a consolidated trid, the defendant was convicted by a jury on three
counts of aggravated rape and one count of especially aggravated kidnapping, a Class A felony, of
one victim; two counts of rape, aClass B felony, and one count of aggravated kidnapping, a Class
B felony, of asecond victim; and two counts of rape and one count of robbery, a Class C felony, of
athird victim. Thejury deadlocked on chargesrelatingto afourth victim. Thetrial court sentenced
the defendant as a Range |, standard offender to twenty-two years for each aggravated rape and
twenty years for the especially aggravated kidnapping of the first victim, ordering the sentencesto
run concurrently for an effective twenty-two-year sentence. It sentenced the defendant to eleven
yearsfor each rape and ten years for the aggravated kidnapping of the second victim, ordering the
sentences to run concurrently for an effective eleven-year sentence. For the third victim, the tria
court sentenced the defendant to eleven yearsfor each rape and three yearsfor the robbery, ordering
the sentences to run concurrently for an effective eleven-year sentence. Thetrial court also ordered
the sentencesrelating to each victim in the consolidated rapetrial to run consecutively to each other
as well as to the sentence from the firg rape trial, establishing an effective sentence of sixty-six
years.

On apped, the defendant raises the following issues, many of which relate to both the first
rape case and the consolidated rape case and many of which have several subissues? We will first
addresstheissue of whether thetrial court properly consolidated all of the casesin the consolidated
rape case because our holding affects our andys's of many of the other issues beforeus. We will
next addressthe issues that relate to both cases, then the issues that relate only to the first rape case,
and finally the issues that relate only to the consolidated rape case.

l. Whether the trial court erred in consolidating the cases in the consolidated rape
trial.

2Judge Ray L. Jenkinsinitially presided over the defendant’s cases but recused himself on October 18, 1995
before opening statementsin thefirst rapetrial. Judge Richard Baumgartner replaced Judge Jenkins and presided over
both rape trials.
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ISSUESRELATING TO BOTH CASES

. Whether the trial court erred in denying the defendant’ s motion to dismissfor the
denial of a speedy trial.

. Whether the trial court erred in denying his motion to suppress evidence
obtained as the product of his unlawful arrest and the illegal search of his

home.

V. Whether the trial court erred in denying his motion to suppress his
Statements.

V. Whether thetrial court erred in allowing the state to determine the order of
histrials.

VI. Whether reversible error occurred because the state failed to provide him

withtimely discovery and whether thetrial court erredinrefusingto review
discovery materials.

VII. Whether the state withheld exculpatory evidence.

VIII. Whether the trial court erred by refusing to hear certain of his pretrial
motions.

IX. Whether the trial court erred in limiting his proof regarding his insanity
defense.

X. Whether the trial court erred in denying him a change of venue.

XI. Whether the trial court improperly denied him access to various records

relating to the victims.

XIl. Whether the trial court erred by allowing the state to use improper leading
guestions on direct and redirect examination and by allowing improper
redirect examination.

XII1. Whether thetrial court erred in admitting evidence not disclosed to himin
discovery and not listed in the state’ s notice of intention to use evidence.

X1V.  Whetherthetrial court erred by prohibiting thetestimony of HenriettaOgle
regarding the character traits of persons addicted to cocane.



XV.

XVI.

XVII.

XVIII.

XIX.

XX.

XXI.

XXII.

XXIII.

XXIV.

XXV.

XXVI.

XXVILI.

Whether the trial court erred in denying his motions for amistrial.

Whether the state made improper comments in its opening statements and
closing arguments.

Whether the trial court properly sentenced him.

Whether the trial court erred in delaying and/or failing to rule on his post-
trial motions.

Whether the trial court erred by failing to rule on his motionsin arrest of
judgment.

Whether the trial judge was disqualified from presiding over the cases.
Whether the misconduct of the prosecutor requiresdismissal of the charges

or that the prosecutor be disqualified.

ISSUESRELATING ONLY TO THE FIRST RAPE TRIAL

Whether the trial court erred in staying all other proceedings against him until
completion of the first rape case.

Whether thetrial court erred in limiting his questioning on voir direand inrefusing
to dismiss for cause potentiad jurors who knew about his cases.

Whether the trial court erred by refusing to have a hearing during trial on
his motion to suppress a photographic line-up.

Whether the trial court erred in admitting into evidence the victim’'s
statements that were contained in a hospital record.

Whether the trial court erred in alowing the state’s improper cross-
examination of Officer Chuck Whitson, whom the defendant had called as
an adverse witness.

Whether the trial court erred by failing to rule as the thirteenth juror.



ISSUESRELATING ONLY TO THE CONSOL IDATED RAPE TRIAL

XXVIII. Whether the trial court erred in denying his motion to sever his factual defenses
from hisinsanity defense.

XXIX. Whether the trial court erred in the number of peremptory challenges it
allowed the parties.

XXX.  Whether thetrial court erred by allowing jurors to have telephone contact
while sequestered.

XXXI1.  Whether the trial court erred by allowing the state to elicit new testimony
in itsredirect examination of Detective Tom Presdey.

XXXII. Whether thetrial court erred in failing to grant his motion for judgments of
acquittal dueto thevariance between the datesinthebill of particularsand
those proven by the state and to instruct the jury on thedates alleged in the
bill of particulars.

XXXI1. Whether the trial court erred in denying his motions for judgment of
acquittd.

We hold that someerror existswithregardto Issues|, I11, VI, XVI, XVII, XXV, and XX VI.
With respect to these errors, only the consolidation error requires reversd.

FACTS
A. First Rape Tria

The victim testified that on July 17, 1992, she spent the night at the East Fifth Avenue
apartment of TinaKelly, afriend. The morning of July 18, she walked to the Krystal on Magnolia
Avenue to buy breakfast. She said that as she was walking back to her friend’s apartment, the
defendant, who was driving in the opposite direction, stopped his car and asked her for directions
to Esau’ s Auction Company. She gave him directions, but the defendant said that he could not hear
her. She went to the driver’ s side of the car, and as she raised her right arm to point the direction,
the defendant pointed a gun under her arm. The defendant then pulled her through the window of
hiscar and drove away while her legswerehanging outside thewindow. The defendant told her that
he would kill her if she did not get her feet into the car. Although she tried to lift her head, the
defendant kept pushing her down into the seat.

Thevictim testified that when the defendant stopped the car, she recognized that they were
at abarnin Chilhowee Park. The defendant told her to get out of the car, but when she opened the
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passenger’ s door, the defendant became very angry. The defendant told her that if she did not do
everything he told her to do, he would kill her. The defendant, who called her derogatory names
throughout, told her that she was going to perform oral sex on him and that he was going to have
sexual intercourse with her. The defendant ran to the passenger’ s side of the car and told her to get
on her knees. When she did not comply, thedefendant, who had her hair wrapped in hishand, threw
her againg the car and then forced her to her knees. She began praying, and the defendant told her
to shut up and grabbed her necklace, bearingacross. The defendant then said, “Even God can’t help
younow.” Thedefendant exposed hispenisandput it in her mouth. The defendant wasnot satisfied
and told her to do it right or he would kill her. She then performed ord sex on the defendant.

Thevictimtestified that she had apocketknifein her shorts pocket and that after she had | eft
the car, shetook the knife out of her pocket and opened the blade. However, when theblade locked,
the knife clicked, which the defendant heard. She swung the knife at the defendant, but the
defendant threw her to the ground, causing her to drop the knife. The defendant picked up the knife,
told her that she had made a big mistake, and threw the knife behind him.

Thevictimtestified that the defendant forced her to crawl into the barn, where hetook $42.55
and a diamond tennis bracelet from her. The defendant had her take off her clothes, except for her
socks and shoes, and crawl into a stall, where he vaginally raped her. The defendant made her
change positions several times and had her stay in each position for the same amount of time, using
his watch to keep time. The defendant attempted to rape her anally but was unsuccessful. The
victim said that she did not see the defendant’ s gun after she got out of the car.

Thevictim testified that arope was hanging from aboard in the stall and that the defendant
tried to put it around her throat. Therope, which sheidentified, wasintroduced into evidence. She
said that the ropewastoo short for thedefendant to put it around her throat, which upset him grestly.
The defendant continued to rape her, and at some point, the defendant saw a shadow on the wall,
causing him to stand and pull up his pants. The defendant said, “If it’s the law, I'll protect you.”
The defendant then | eft the barn, and when she heard his car start, she opened the door and ran. Still
nude, she ran through the parking lot next to the zoo, past the children’s museum, and out the
Beaman Lake gate. Before she got to Fifth Avenue, she stopped and put on her clothes, which she
had been carrying. She said that she left her underwear in the barn.

The victim testified that sheran to Ms. Kelly’s gpartment and that she did not see a person
from thetimethat sheran from the barn until she got to the apartment, where shepassed Ms. Kelly’'s
boyfriend on the steps. Shedid not tell him that she had been raped. She went inside the apartment
and took abath. Ms. Kelly was at work, and there was no telephone in her gpartment. The victim
could not move her arm and was in severe pain. Around 10:30 p.m., she telephoned her aunt, told
her that she fell down the steps, and asked if she would drive her to the hospital. Her aunt took her
to St. Mary’ sEmergency Room, wherethevictiminitially complained only about her shoulder pain.
She eventudly told a nurse that she had been raped, and shortly thereafter, Jean Spangler from the



Sexual Assault Crisis Center (SACC)? interviewed her. She told Ms. Spangler what happened.
Later, Knoxville Police Detective Stan McCroskey came to the hospita in the early morning hours
of July 19. She described her attacker to him and agreed to meet him at the police station later that
day. At the station, she again described her attacker, stating that he had a beard that was trimmed,
not long and scraggly, and that his hands were neat and his fingernals were clean. She told the
detective that her attacker’ s eyes were “too close together,” and she also described the clothes that
her attacker was wearing — jeans, a brown belt with aset of keys hooked around it, and ablack T-
shirt that had elephants and the words “ T.1.G.E.R. Zoo” on it.

The victim tedtified that on the afternoon of July 19, she went to the barn with Detective
McCraoskey, another police officer, and a woman from the SACC. In the stall where she had been
raped, they found her underwear as well as a brassiere that was not hers. They could not find her
pocketknife. The victim stated that she returned to the police station sometime in October and was
shown a series of photographs, from which she identified the defendant as her attacker. Thissame
photograph array was shown to her in court, and sheidentified the photograph of the defendant. The
victim also identified the defendant in court as her attacker.

The victim testified that she was not a prostitute and that she had never sold her body. She
stated that she was addicted to cocaine and that before July 18, 1992, she had been in outpatient
treatment once and inpatient treatment in January 1992, after which she stayed clean for several
months before rel apsing about three weeks before the rape. During that three-week period, she used
mostly cocaine but also marijuana. She denied using Valium or Xanax during that time, and she
could not remember if shedrank alcohol. She stated that she was sober when she awokethe morning
of the 18th. About four or five days after the rape, shereturned to treatment, but she relapsed again
after she got out. She stated that she was sober & thetrial.

On cross-examination, thevictimtestified that on July 18, 1992, at the hospital, she described
her attacker to Detective McCroskey, who completed a police report. According to the report, she
had described her attacker asfive feet, eight inchestall and weighing two hundred twenty pounds.
She also described her attacker’s hair as “collar length.” On July 19, Detective McCroskey
interviewed her at the police station, recording theinterview. During thisinterview, she stated, “He
wasn't that much taller than me. I’m about fiveseven. Hewasmaybe 1 or 2 inchestaller than me.”
Regarding her attacker’s weight, she said, “I’'m pretty sure it was over two hundred, but judging
weight is not one of my better things.” After Detective McCroskey told her that he was five feet,
eightinchestall and weighed two hundred fifteen pounds, she responded that her attacker “wasabout
[his] size, maybe.” Also during the interview, she said that her attacker “seemed to be clean-cut .
... [H]ishair wasn’t shaggy or anything, and his beard and mustache were pretty even.” She said
that on October 27, 1992, Detective M cCroskey showed her a photograph of the defendant with a

3The parties, witnesses, and the trial court frequently refer to the agency as the Rape Crisis Center. Therecords
from the center aswell as the motion to quash the defendant’ s subpoenafiled by the center reveal the Sexual Assault
Crisis Center to be the correct name.
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ruler inthe background. She acknowledged that the photograph showed that the defendant was over
six feet tall and that the defendant had shoulder-length or longer hair.

The victim acknowledged that in an interview with defense counsel on May 14, 1995, she
gave adifferent description of her assailant than the one she had given on July 18 and 19, 1992.
During the May 14th meeting, she had stated, “1 would say [hewas] at |east six inchestaller than me.
I’m about five seven. . .. He saround six foot, six one, something likethat.” She dso said that her
attacker’s hair was “about down to his shoulders’ and that the defendant looked “nasty. He had
brown hair and abeard. He had Band-Aidsall over hishands.” Shealso stated that according to the
transcript of the May 1995 interview, she had said that she was addicted to cocaine but had been
clean for about ayear and a half at the time of the attack. However, she testified that she may have
said amonth and ahalf. She also acknowledged that she had told defense counsel that she had been
cleanfor at least six months before the attack and had rel apsed after the attack. At trial, shetestified
that she did not use cocaine the day of the attack but admitted to using it the day before the attack.
Also, she said in the May 1995 interview that she did not drink alcohol or use any drugs other than
cocaine. Sheexplained at tria that she was referring to the time when she made the statement, not
thetimeof theattack. Defense counsel aso questioned her in theinterview about how she supported
her drug habit, to which she responded that she worked and wrote bad checks for about fifteen
hundred dollars, although she paid the checks later. She admitted at trid that she only had three
warrants for writing bad checks, totaing about seventy dollars, and that these warrants were from
1993.

The victim testified that she had been treated at the Detoxification and Rehabilitation
Institute (DRI) threetimes, onceas an outpatient and twice as an inpatient, the last being on July 22,
1992. Sheacknowledged that accordingto the DRI intake records, the July 22, 1992 admission was
her fourth. The records also showed that she stated that she had legal problems relating to writing
bad checks and failing to appear in court. Shecould not explain why the only warrants for writing
bad checks were from 1993. The DRI records also provided that she went to the emergency room
on July 18, 1992, because she was “‘jumped’ /raped.” Shetestified, however, that she did not use
the word “jumped” and that she did not know that “jumped” was a street term for agreeing to have
sex for money but not getting paid. Regarding her recent drug use, the intake records showed that
she had stated that she both used marijuanaand drank alcohol oneweek ago. Sheal so acknowledged
that the DRI records indicated that she had her first “blackout” at age twenty-five, but she testified
that this was the only time she had ever had one. In response to being asked about the DRI records
showing that she said she had experienced drug-induced halucinations, she stated that the writing
ontherecordswasnot hers. Regarding her drughistory for the previous six months, the DRI records
showed that shehad been doingtwo and one-haf grams of cocaineper day. Thevictimsaidthat this
amount of cocaine would cost about two hundred dollars.

Thevictimtestified that she had ajob driving aschool busfor handicapped children and that
she wrecked the bus while under the influence of drugs. She was not fired for this, but she
voluntarily quit. She said that shehad never been fired from ajob because of her drug habit, but her
habit had caused her to quit jobs. She said that she worked at Walgreen’s during the six months
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before the attack but could not remember if she quit that job before July 18, 1992. She stated that
she financed her drug habit from money earned by working and from money that she received in a
settlement. She said that she also got drugs from friends.

The victim testified that she did not know what medication she received at the hospital on
July 18, 1992, but she acknowledged that her DRI records indicated that she took Percocet while
there. She admitted that the DRI records showed that she had stated that her reasonsfor wanting to
quit doing drugs was “to refresh [her] memory.” Shetestified that by this she did not mean that she
was having trouble with her memory or with hallucinations. Rather, she meant that she wanted to
clear her “head of any kind of fog, depression, so on and so forth.” She acknowledged that her
response on the DRI form to whether she had a problem remembering things was, “Y es, short-term
memory |oss.”

Thevictimalso testified on cross-examination that she did not know if the MagnoliaAvenue
areawas a high-crime, high prostitution area. Regarding July 18, 1992, she said that she was not
carrying any persond identification but that she was carrying a knife. She stated that when the
defendant stopped his car and asked her for directions, they were only a few blocks from Esau’s.
She said that the defendant pulled her into the car through the driver’ swindow with one hand, while
his other hand held the gun. The defendant held her head down as he drove away, and she did not
know which hand the defendant used to steer the car. After she got out of the car, the defendant
knocked her down, and then he grabbed her upper right arm and pulled her close to him. At that
time, she reached into her right shorts pocket with her right hand and grabbed her knife. She said
that she could not open the knife to the point that the saf ety would catch with one hand, but she was
ableto use her fingers to open the knife and then use her leg to extend the blade. When the safety
clicked, the defendant threw her against the car, causing her to drop the knife. She said that the
defendant was violent, hitting her and ramming her head into the side of the barn.

The victim tegtified that when she ran from the barn, she did not see anyonein Chilhowee
Park. Shedid not stop at any of the houses on Fifth Avenueto ask for help or tell anybody about the
attack once shereached Ms. Kelly' s apartment. She also did not tell her aunt about the attack but
told her that her shoulder hurt from falling downthe stairs. She admitted that she had arthritisin her
shoulder aswell asin other parts of her body but said she went to the hospital because her shoulder
was injured during the attack. She said that she did not have medical insurance at that time but
acknowledged that the hospital records indicated that she said she had insurance. After being
admitted and talking to anurse for sometime, thevictim told her that she had been raped. The nurse
was the first person whom she told that she had been raped.

On redirect examination, the victim testified that when she was running from the barnto her
friend’ sapartment, shedid not stop at ahouseto ask for help because she wasterrified and in shock.
She stated that sheinitialy did not reveal her real reason for being at the hospital because she did
not want to tell anybody about the rape. Shejust wanted to be able to move her arm and go home.
Thevictim again identified the defendant asthe person who attacked and raped her. The staterested
its case.



The defense called HenriettaOgle, a certified alcohol and drug counsel or, who testified that
she was familiar with the general characteristics of individuals who are addicted to cocaine. She
stated that crack cocaine wasextremely addictive, physically and psychologically. She saidthat two
and one-half grams of cocaine would have a street value of three to four hundred dollars and that
smoking that amount per day would be a severe addiction.

Dr. Roger Allen Hubbard, the director of molecular pathology a Blount Memorial Hospital,
testified that he specialized in DNA analysis. He stated that a rape kit would include a comb to
obtain the victim’s pubic hair, which would likely contain hairs from the rapist; tubes to store the
victim’ sblood; tubesto storethevictim’ svaginal secretions; and cotton swabsto obtain semen from
thevagina. Through DNA analyss, the rape kit evidence can identify individualswith avery high
probability of accuracy. He stated that the standard procedure for preserving DNA evidence
involved allowing the swabsto air dry for twenty-four to forty-eight hours and then storing themin
anon-plastic envelope. He said that once the sample was dry, the DNA was very stable and would
not spoil, unless it was subjected to adverse conditions such as sunlight or extreme heat.  Dr.
Hubbard said that the samples did not need to be refrigerated and that allowing the swab to stay wet
for an extended period of time, likein aplastic bag or in arefrigerator, can compromise theintegrity
of the DNA. Hetestified that bathing would not affect the ability to find DNA inthe vaginal canal
because the quantity of DNA needed to perform atest was very small.

Ralph E. Green testified that he owned and operated Esau, Incorporated, which included
Esau’ sAntiquesand CollectiblesMarket. Hesaid that Esau’ sAntique and Collectible Extravaganza
was at Chilhowee Park in the Jacobs Building on the third weekend of most months. He stated that
an Extravaganza, which included approximately three hundred fifty vendors and drew about eight
thousand customers, was held on Saturday, July 18, 1992. He said that the vendors set up on Friday
from 11:00 a.m. to 8:00 p.m. aswell as on Saturday starting at 7:00 am. He said the Extravaganza
opened at 9:00 am. and customers would usually line up a the front and back entrances before it
opened. On cross-examination, Mr. Green testified that most customers would not enter the park
through the Beaman L ake gate because they would haveto walk farther to get to the Jacobs Building.

Knoxville City Police Officer Chuck Whitson was listed as a state’ s witness but was called
by the defense. Hetestifiedthat the rape kit from the victim had been kept by the police department
since July 18, 1992, and that it had never been sent to the laboratory for analysis. He stated that he
took photographs during hisinvestigation of the case but that he did not have any photographs of the
victim showing bruises or abrasions. He said that he did not remember any bruises or abrasionson
the victim, who was wearing a hospital gown when hefirst saw her, and that none were brought to
hisattention. He said if he had seen any bruises or abrasions, he would have taken photographs of
them.

On cross-examination, Officer Whitson testified that he never examined the victim for
bruises or abrasions. He stated that when he went to the hospital, he only talked briefly with the
victim, who appeared to bereally nervous, upset, and reluctant. He stated that on thefollowing day,
he accompanied the victim to the crime scene, and he identified the rope that had been entered into
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evidence as the rope that he removed from the stall. He said that the rape kit was not sent to the
|aboratory because no one requested that it be sent. Then, after about one year, the samples were
taken out of therefrigerator and stored in anon-refrigerated warehouse. Subsequently, he talked to
aperson at the Federal Bureau of Investigation (FBI) Laboratory and determined that there was no
need to send the samples for analysis.

Dr. Paul E. Kaufmanwasqualified asan expert in forensic medicineand testified that he had
reviewed the victim's DRI records. He stated that if the records were accurate, the victim had a
serious addiction. He said that if the victim ingested two and one-half grams of cocaine per day for
six months, she would have asubstantiadly i mpaired judgment, memory, and concentration ability.
She would also have a substantidly impaired ability to accurately recall and describe events. On
cross-examination, Dr. Kaufman testified that he had never interviewed the victim and had never
interviewed a cocaine addict who had been brutally raped.

Dr. John Bruce Irwin testified that he treated the victim in the emergency room at St. Mary’s
Hospital on July 18 and early July 19, 1992. He stated that according to the hospital records, he did
not find any abrasionsor bruiseson thevictim. The victim complained about tendernessin her right
shoulder and right elbow, and his examination reveal ed tendernessin her right shoulder, elbow, and
hip. He stated that arthritiswas consistent with pain and can be consistent with tenderness. He said
that the victim’sinjuries could have been consistent with falling down stairs. He testified that he
did not find any evidence of a disturbance or redness around the victim’svaginal or anal aress. He
also did not find any evidence of forceful entry in either the vagina or anus. He stated that the
records did not show that the victim was given Percocet, which is astrong, highly addictive, oral
pain medication.

On cross-examination, Dr. Irwin testified that he did not have an independent recollection
of the victim. He said that his records did not indicate that the victim was under the influence of
drugs but did state that the victim was tearful and upset.

The parties stipul ated that acompl ete search of all pertinent records reveal ed that there were
no chargesagainst the victim with the exception of thethreewarrantsfor writingbad checksin 1993,
which were introduced into evidence. In the state’ srebuttal proof, it introduced a settlement sheet
from acivil case involving the victim. The sheet showed that the victim received approximately
$36,000 in April 1991. The jury found the defendant guilty of two counts of aggravated rape and
one count of aggravated robbery.

B. Consolidated Rape Trial

The defendant was tried for offenses against four victims, D. C.,G. T.,D. L.,and A. D. D.
C. was the state’ s first witness and testified that during the second week of August 1991, she was
working as aprostitute outside the Circle-In, abar in Knoxville. She said that around dusk, after the
defendant drove past her afew times, she asked him if he was looking for a date and told him that
she charged twenty dollarsfor oral sex and thirty dollarsfor vaginal intercourse. She stated that the
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defendant wasdrivingasmall, yelow Toyotatruck and waswearing corduroy pants, aflannel shirt,
and work boots, on whichthere wasred clay. The defendant accepted her offer, although he did not
give her any money at that time. She got into the passenger’ sside of the truck, and asthe defendant
droveaway, hepulled out apistol. She reached to open her door, and the defendant told her tojump
because shewas going to die anyway. The defendant drove on Magnolia Avenue, not stopping for
red lights, to Chilhowee Park, where he parked his truck near abarn. The defendant got out of the
truck, and ashewaswalking to the passenger’ s side, shetried, unsuccessfully, to get out thedriver’s
side. The defendant opened the passenger’ s door, grabbed her hair, pulled her out of the truck, and
took her into the barn, locking it onceinside. Thedefendant told her to cooperate or he would snap
her neck.

D. C. testified that once inside the barn, the defendant, who had his hand around her throat,
told her toremove dl of her dothes. Shecomplied. The defendant then made her stand againg a
wall with her armsand legs spread, and hehit her several times. Hethen forced her to her kneesand
made her perform oral sex. The defendant, till holding her throat, made her stand next to awire
fenceinthebarn. Hetold her to spread her armsand legs, which she did, and then the defendant tied
her hands and feet to the fence and had sexual intercourse with her. Thedefendant pulled his penis
out of her vagina, gjacul ated on her stomach, and had intercoursewith her again. The defendant then
put his hand on her throat, untied her, and took her to atrough in the barn. He forced her to bend
over the trough, and he anally raped her. The defendant then made her lie on the ground, where he
held her with his knees on her arms and both hands on her throat. He started choking her, but
stopped when they saw lightsfromacar. Thedefendant then stood, kicked her, gathered her clothes,
and left the barn, locking it and telling her that if she screamed or moved, he would shoot her. The
defendant called her derogatory names throughout the episode, which lasted four to five hours, and
told her that he was going to get and kill “all you whores.”

D. C. testified that after the defendant | eft the barn, she stayed inthe barn for about two hours
because she could not move her legs. After regaining movement in her legs, shewas ableto unlock
the barn and started walking, still naked, toward MagnoliaAvenue. A man gave her acoat and drove
her to the Circle-In. D. C. identified the defendant as the person who raped her.

D. C. testified that after returning to the Circle-In, she spoke with Knoxville Police Officers
Mark Pressley and Doug Stiles but that she did not fileaformal complaint. On November 2, 1992,
while incarcerated on charges for forgery, fraud, and aggravated robbery, she told Knox County
Sheriff’s Lieutenant Larry Johnson and Detective Mike Upchurch what the defendant had done to
her. They showed her an array of six photographs, from which she identified the defendant as her
attacker.

D. C. testified that shewasin jail at thetime of her testimony for violating her probation by
failing to appear in court and that she had been convicted of soliciting prostitution, forgery, fraud,
robbery, driving under the influence, driving on a suspended license, and driving on a revoked
license. She stated that in August 1991, she frequently used drugs and alcohol but that she was not
under the influence of drugs or acohol the day she was raped.
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On cross-examination, D. C. acknowledged that she had testified at a hearing on April 15,
1996, and that before both that hearing and the trial, she talked with the prosecuting attorneys. She
said that before the April 15 hearing, she and the other victims—G. T., D. L., and A. D. — attended
ameeting in the district attorney’ s office, where they were shown a chart containing facts relating
to each of their cases. She was friends with the other victims, who were also prostitutes, and they
watched out for each other on the street.

D. C. admitted that at the April 15, 1996 hearing, she said the rape occurred during the first
or second week of August. Sheexplained that shewasnow certainthat it occurred during the second
week of August because she was making “regular” money when the rape occurred, stating that the
first week of the month the prostitutes made “ good” money. She acknowledged that in her previous
testimony, she had stated that after the rapes, shetalked to Mark Pressley and “ papers [were] filed,
but nothing happened at that time.” She admitted that nothing wasfiled regarding her casein 1991.
Also, inher April 15 testimony, she stated that she stopped prostituting herself in 1994 and that she
did not have a charge for prostitution in 1995. At trial, shetestified that she was simply mistaken,
acknowledging that she was arrested for prostitution on September 15, 1995. In her hearing
testimony, she said that she had never robbed anybody. Shetestified, however, that in 1992, she had
helped set up dates in order that two men could then rob people and that she had taken awoman’s
car after fighting with her, although the chargesrel ating to thisevent weredismissed. Shealso stated
that she pled guilty to robbing afood market in 1994 but explained that she was driving the car and
did not know that the two men accompanying her were going to rob the store. D. C. said that she
also pled guilty to fraud and forgery charges for cashing stolen checks, although she stated that she
did not steal the checks.

D. C. testified that shefirst gave astatement to police on November 2, 1992, whileinjail on
six charges. Shesaid that shortly after giving her statement, her bond was reduced from $50,000 per
charge to $1,500 per charge, which enabled her to make bond. She said the police sometimes go
lighter on peoplewho help them. She acknowledged that although in her November 2 statement she
said the defendant threatened her by saying he would break every bonein her body, shehad said on
direct examination that the defendant threatened her by saying he would snap her neck. She
explained that “it all happened.” She also admitted that her November 2 statement did not mention
the defendant telling her to take off her clothes. Further, in her statement, she stated that the
defendant said he was going to hit her and commented, “like this—all you boysdo.” At trial, she
explained that this comment referred to men’s general tendency to hit women. She admitted that
events, specifically being forced to perform oral sex, were not in the correct chronological order in
her statement, stating that the events occurred as she testified on direct examination.

D. C.”sNovember 2 statement al so provided that she saw the defendant about one week after
therapes. She said that he was driving ablue, four-door Chevrolet Impaa and was wearing agold
and black band uniform that had tassels on the shoulders. According to her statement, when the
defendant propositioned her, she grabbed him and tried to stab him, at which point the defendant
punched her intheface. Shetestified that the statement was incorrect because although she did try
to stab him, she did not grab him and he did not punch her in theface. She explained that she tried
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to grab him and that the defendant “punched the gas’ and drove away. D. C. admitted that her
statement said that she had been barred from the Circle-In for “pulling knives.” She explained that
she was barred only for twenty-four hours for pulling a knife on a man who had hit her.

D. C. testified that after she made bond in November 1992, she went to the Detoxification
and Rehabilitation Institute (DRI). On her admission form, she stated that her occupation was
cleaning houses. Shetestified that this statement was not alie because although shewasaprostitute,
she also cleaned houses at that time. She said that the admisson form correctly stated that she was
having hallucinations and blackouts at that time asaresult of heavy drinking and using cocaine. Her
admission form indicated that she was using three-fourths of an ounce of cocaine per day aswell as
Dilaudid and Demoral. She had also stated on the form that she had been raped when she was an
adult.

D. C. tegtified that she pled guilty in 1994 to five counts of fraud and one count of robbery,
receiving eight years of probation. On September 15, 1995, she was arrested for prostitution.
Although she told her probation officer about the arrest, her probation was not revoked. On
December 28, 1995, she was arrested for driving under the influence (DUI). Her prostitution case
was continued until May 16, 1996, just three days before the defendant’ strial began. She received
afive-day sentence, which was ordered to run concurrently with her DUI sentence.

G. T. testified that in February 1992, she encountered the defendant while working as a
prostitute. One Tuesday morning around 8:00 a.m., she was on the Gay Street viaduct when the
defendant stopped his car near her. She asked him what kind of date he wanted, but he did not
respond. Without discussing the type of date or payment, she got into the defendant’s car and
suggested that he drive to Cahaba L ane, which the defendant did. Shetestified that she intended to
have sex with the defendant for money.

G. T. testified that when they arrived at Cahaba L ane, she and the defendant walked into the
woods. She was carrying a pocketbook and was walking in front of the defendant. The defendant
eventudly told her to stop and asked her to remove her shirt, which she did. The defendant then
asked her to put her arms behind her back. Shecomplied, and the defendant tied her wriststogether
with arope. When she turned around to face the defendant, he “ started ripping out” her brassiere
with a pocketknife and then told her to get on her knees. She got on her knees with her face to the
ground. The defendant pulled down her pants and underwear and inserted his penisinto her anus,
which hurt and caused her to cry. She“bucked up” on him, kicking him with her left foot, at which
point he stopped and told her to turn around. The defendant then attempted to have vaginal
intercourse with her, but he could not achieve an erection. The defendant did touch her clitoris.
After telling her that shewas“too tight downthere,” the defendant grabbed the back of her head and
her throat and forced her to perform oral sex. Afterward, hetold her that if she screamed, hewould
shoot her. Although she never saw the defendant with a gun, she “took hisword” that he had one.
The defendant then left her in the woods.
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G. T. testified that the defendant called her derogatory names throughout the rape and told
her that she was just like al the others. She said that after the defendant left, she was able to free
her hands. After putting on her torn brassiere and shirt, she found her pocketbook, which the
defendant had taken from her, with twenty-five dollars missing. She walked to Dimension 3, ahair
salon, and asked for aglass of water. The police were called, and shetold Officer Mark Y oung and
later Detective Tom Pressley what happened. G. T. stated that she had rope burns on her wristsand
scratches on her knees. Photographs of theseinjuries were introduced into evidence. Shetestified
that she rode in Detective Pressley’s car and directed him to the crime scene. When they arived,
they saw acar, which she believed wasthe defendant’ s, and asthey approached the car, they saw the
defendant, whom she identified as the person who raped her.

On cross-examination, G. T. testified that she had been a prostitute for about ten years as of
February 1992, when she initiated contact with the defendant and got into his car without an
agreement asto thetype of datethey weregoingto have. She admitted that her intention wasto have
sex for money and that she suggested that they drive to Cahaba L ane, which wasa“long way” from
the Gay Street viaduct but a common place to take dates.

G. T. stated that she had talked to the district attorney since shetestified in ahearing on April
16, 1996, but that he only told her totell thetruth. She acknowledged that in her April 16 testimony,
she stated that she never saw aweapon at any time and she never mentioned the defendant having
aknife or cutting her brassiere. She admitted that in her April 16 testimony, she never said that the
defendant penetrated her anally or that she experienced pain from being penetrated anally. Shestated
that she previoudy testified that she performed oral sex before the defendant unsuccessfully
attempted to vaginally rape her. She said that her testimony on direct examination was accurate,
conceding that the defendant did not penetrate her vagina. G. T. testified that she attended ameeting
withthe other victimsat the district attorney’s office but that the district attorney did not discussthe
factsof theother victims' caseswith her. She acknowledged, though, thatinher April 16testimony,
she stated that she remembered the district attorney telling her about amatrix that summarized each
of thevictims' cases.

G. T. tedtified that she did not tell the people in Dimension 3 that she was a prostitute.
Likewise, she did not reveal to police that she was a prostitutein her February 27, 1992 statement.
In that statement, she said that she had been kidnapped, raped, and robbed by aman who had picked
her up on Jackson Avenue, that he drove her to awooded area and forced her to perform ord sex,
and that she then walked to anearby business and called the policeto report the crime. She admitted
that her statement did not mention being anally or vaginally raped.

The state offered Knox County Sheriff's Detective Dan Stewart and Knoxville Police
Detective Thomas Presdey for cross-examination, submitting that their testimony would be
cumulative. In cross-examination, Detective Pressley testified that his department has reported that
prostitutes in Knoxville are often drug addicts, thieves, and liars, especidly when they want
something. On February 26, 1992, around 2:00 p.m., he went to the Dimension 3 hair salon
regarding adispatch that Knox County Sheriff’ sdeputieshad G. T. When hearrived, G. T. told him
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that she had been applying for ajob at Southeastern Janitorial Service on Jackson Avenue and that
as she was leaving, a white male, driving agray car with a child restraint seat on the backseat,
offered her arideto her job. G. T. told him that the man kidnapped her, drove her to Cahaba L ane,
and forced her to perform oral sex on him. Detective Pressley said shedid not tell him that shewas
aprostitute, that she voluntarily got into the defendant’ s car, or that she suggested going to Cahaba
Lane. He stated that Cahaba L ane was aremote area about two milesfrom Dimension 3. Because
the complaint was made at 2:00 p.m., he assumed that the incident occurred around 1:00 p.m. Later
that day, after helearned that G. T. wasaprostitute, heconfronted her, and she admitted that shewas
a prostitute and that she had lied about being abducted after leaving a job interview on Jackson
Avenue.

Detective Pressley testified that G. T. directed him to the crime scene and that the defendant
was there when they arrived. He arrested the defendant and took him to jail, but Knox County was
responsiblefor charging him. He stated that hewas subpoenaed four timesregarding thedefendant’ s
caserelatingto G. T., but eachtime G. T. did not appear in court. Thechargesrelatingto G. T. were
ultimately dismissed.

On redirect examination, Detective Pressley testified that the car he saw when he arrived at
Cahaba Lane matched the description G. T. had given him, including that achild restraint seat was
on the backseat. He later determined that the car had been driven by the defendant. He stated that
asthey walked into thewoods, they saw the defendant, whom G. T. identified without hesitation as
her attacker.

D. L. testified that she had been working as a prostitute for about two weeks when she met
the defendant at the Circle-In on aday inthe middle of September 1992. She asked himif hewanted
adate, to which he responded that he wanted oral sex performed on him and that he would pay her
fifty dollars. She agreed and got into his car, which she believed was a blue Buick. It was around
1:30 or 2:00 p.m. at thistime. The defendant told her that he was going to drive to where he took
P. J., another prostitute whom they both knew. Whileinthecar, thedefendant gaveher fifty dollars,
which she put in one of her socks. The defendant drove to a dead end street, where he parked in
front of abillboard, and then they walked to amattressthat was afew feet into somewoods. Hetold
her to remove her shirt and to get on her knees, which she did. She did not remove her brassiere or
her shorts. The defendant then went to his car and got something out of his trunk, and when he
returned, he pulled her up, put her hands behind her back, and tied them with twine or rope. At this
point, the defendant took money out of her sock, but he did not take the fifty dollars that he had
given her. Instead, from her other sock, he took over one hundred dollars that she had made earlier
in the day.

D. L. testified that as the defendant led her further into the woods, he had his hands around
her neck and said, “| hate all prostitutes’ and “1 am going to kill you, bitch.” Shebegged for her life,
telling the defendant that she had two children and that shewanted to see her father again. At some
point, she escaped from the defendant and ran toward the car, but the defendant caught her. Shethen
told him that somebody had driven up and seen them. The defendant then untied her hands, put her
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in the car, and told her to put her shirt on. Ashewasdriving, hetold her that if she got out of the
car at astop light, hewould find her and get her. The defendant dropped her off at the NAPA store
onMagnoliaAvenue. Shewasableto get thedefendant’ s licenseplate number when he droveaway.
D. L. stated that she did not call the police at that time because she was scared that she would be
arrested. However, two or three weeks | ater, she saw the place where she had been robbed in the
newspaper, and she then went to the Tennessee Bureau of Investigation’ s (TBI) officeand told them
what had happened to her. She stated that she was not under theinfluence of drugsor alcohol onthe
day of thisincident.

On cross-examination, D. L. testified that when she knelt on the mattress at Cahaba Lane,
she intended to perform oral sex on the defendant. She stated that everything was fine until the
defendant jerked her up and tied her hands behind her back. She said that as the defendant pushed
her up the hill, he had one hand on the back of her neck and one hand holding her hands behind her
back. After unsuccessfully trying to run away from the defendant, she told him that she saw a car
and that they would be discovered. At that point, she asked the defendant to untie her, which hedid,
and then the defendant told her to put on her shirt. She then asked the defendant to drive her back
to the Circle-In, to which heresponded that he would drop her off on MagnoliaAvenue. She stated
that she never had sex with the defendant and that she thought that the defendant was trying to take
back thefifty dollars he had given her but mistakenly took the money from thewrong sock. Shesaid
that the defendant never hit her and that she never saw the defendant with aweapon. D. L. stated
that she continued to prostitute herself after thisincident.

Knox County Sheriff’s Detective Michael Grissom testified that during hisinvestigation of
the defendant’s cases, D. L. gave him alicense plate number. As aresult of checking the license
plate number through the Records Division, he went to the house of Frank Huskey, the defendant’ s
father, in Pigeon Forge, Tennessee. When he arrived, he saw a 1983 Buick LeSabre with alicense
plate number of VLZ-894. On cross-examination, Detective Grissom stated that information
concerning hisdepartment’ sinvestigation of events on CahabaL anewould not have appeared in the
newspaper until October 20, 1992.

A. D. tedtified that on October 5, 1992, around 5:00 to 5:30 a.m., she was working as a
prostitute on Magnolia Avenue when the defendant, who was wearing abeige work uniform, drove
into the KFC parking lot in asmall, beige truck. When she gpproached the defendant’ s truck, he
offered her fifty dollarsto go to alocation that wasfarther away than where she normally went. The
defendant told her it was a secluded area near a church. The defendant did not say what sexual act
he wanted for the fifty dollars. After talking to the defendant for sometime, she agreed to go with
him, feeling comfortable with him because he knew people she knew.

A. D. testified that they had a friendly conversation on the drive to Cahaba Lane, a place
where she had never been. The defendant parked the truck and came to the passenger’s door. He
opened the door, hit her in theface, grabbed her hair, and pulled her out of thetruck. The defendant
pulled her toward the woods, and she struggled and begged him not to take her into thewoods. The
defendant told her there was a mattress in the woods, to which she responded that she would do
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whatever he wanted outside thewoods. The defendant eventually agreed and told her to remove her
clothes, which she did. The defendant stood over her, took a knife out of his pocket, called her
derogatory names, and said, “| will cut your throat if youdon't dowhat | tell youto.” The defendant
forced her to perform oral sex and vaginally raped her, although he did not gjaculate. The defendant
said that he was going to take her to the mattress, and she again begged him not to, at which point
heforced her to perform oral sex until he gaculated. Asthe defendant was fastening his pants, she
asked him to take her back to Magnolia Avenue, to which the defendant responded that he would
not because shewould jump out at ared light and scream rape. She asked again, explaining that she
did not know where she was, and the defendant told her to get dressed and he would take her.
However, as she was getting dressed, the defendant got in histruck and left. She said that when the
defendant left, it was daylight.

A.D. testified that shewalked toward Asheville Highway. Shewascrying, her hair waswet,
and she had mud all over her. A woman in acar stopped, and she asked the woman for aride home.
Thewoman refused but called the policeto help her. The parties stipulated that atelephone call was
made from tel ephone number 524-5499 at 8:02 a.m., on October 5, 1992, regarding A. D. tothe 9-1-
1 authority in Knox County. She continued walking until she reached a gas station. While
telephoning a friend, she saw police officers, but she did not ask them for help because she was on
parole. She stated that she reported the rapes to the police two or three weeks laer, after she saw
apicture of Cahaba L ane while watching the newson television. A. D. identified the defendant as
the person who raped her.

A. D. testified that at the time of trial, she wasin jail because she had violated her parole.
She had been on parol e three times, and each time she had violated the terms of her parole by using
cocaine. She stated that she had her senses when she encountered the defendant the morning of
October 5, 1992, although she admitted that she had used cocaine earlier in the morning around
midnight.

On cross-examination, A. D. testified that she was not friendswith the other victims but that
they did help each other survive on thestreets. When she approached the defendant, she was hoping
toget paid for having sex with him. Although her usual practice wasto receive payment in advance,
the defendant did not pay her before she got into histruck. She stated that the knife with which the
defendant threatened her was a pocketknifeand that the defendant never opened the blade. Shesaid
that the defendant never bound her. When questioned about whether not getting paid after having
sex angered her, she stated, “ Usually, if you don’t get paid, and then you have sex, then it isforced
sex.” She stated that sometimes dates were rough with her.

A. D. testified that in October 1992, she was using about two hundred dollars worth of
cocaine per day. She admitted that she used cocaine about five hours before she met the defendant
but stated that cocaine did not affect her ability to remember what happened to her. She said that
after being raped by the defendant, she was concerned for her safety, but she acknowledged that she
asked the defendant for a ride back to Magnolia Avenue, approximately a fifteen minute drive,
because she did not know where she was.
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A. D. testified that she did not report the rapes on October 5, 1992, and that she did not go
to the hospital or see adoctor on that date. She said that no one from the sheriff’ s department ever
asked for the clothing that she was wearing when shewasraped. She said that on October 26, 1992,
the police came to the Circle-In, and shetold Detective Tommy Stiles that a man had taken her to
Cahaba Lane and raped her a few weeks earlier. Later that night, she went to the Knox County
Sheriff’s Department and talked to Dan Stewart and Mike Upchurch. When they asked her if she
wouldtestify beforethe grand jury regarding what the defendant did to her, sheasked “Would it help
afriend?

A. D. testified that she and the other victims met with the district attorney before testifying
at the April 16, 1996 hearing. She said that the district attorney talked to each victim individually
and that they did not discussthe facts of thecases. She stated that there was achart regarding al of
the cases but that she did not seeit.

A. D. testified that in November 1988, she was indicted for eleven counts of drug-related
offenses. She said that she received an effective sentence of eight yearsfor agreeing to plead guilty
to possesson of cocaine with intent to sell, possession of marijuana, possession of diazepam with
intent to sell, possession of methyprylon with intent to sell, and possession of glutethimide with
intent to sell. She stated that she was not adrug dealer but was living with one at that time and that
she pled guilty on the advice of her attorney. A. D. acknowledged that a statement she madeto the
Community Alternativesto Prison Program (CAPP) regarding the convictions provided,

| was told to plead guilty of the current offense. | was staying at
afriend’shouse. . .. | did not know he had coke and pot in his
house, but | did know about the Valium and other pills. On the
sale and delivery charges, | did those. | sold an eight-bal to an
undercover agent and about an ounce of pot. | was selling for
money.

Shetestified that shedid not remember what shetold the people at CA PP but that she sol d the drugs
for afriend, reiterating that she was not adrug dealer.

A. D.tedtified that shewasreleased fromjail on November 5, 1995, but that shewas arrested
on April 26, 1996. She sad that she entered a pleabargain and that she hoped to receive help from
the state regarding her parole violation. She admitted that the district attorney sent aletter to the
parole board asking them to consider her drug problem when determining whether to revoke her
parole. On redirect examination, A. D. testified that the district attorney was not at her last parole
board hearing and that she did not know that he was going to write aletter on her behalf.

The defendant’ sfirst witness was Knox County Sheriff’s Detective Michael Freeman, who
testified that as part of the investigation of the incidents that occurred a& Cahaba L ane, he went to
Teague sStatuary in Sevier County, Tennessee on October 23, 1992, to recover employment records
regarding the defendant, including histime cards. Accordingto thetime cards, on Monday, October
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5, 1992, the defendant clocked in at 7:58 am., clocked out at 12:11 p.m., and then back in at 1:08
p.m. On Tuesday, September 22, 1992, the defendant clocked in at 7:52 a.m., clocked out a 11:56
am., back in at 12:55 p.m., and then out at 4:43 p.m. He stated that to drive from Teague’'s to
Cahaba L ane would take about fifty minutes to one hour.

On cross-examination, Detective Freeman testified that on November 2, 1992, he took a
statement from D. C., in which she described what the defendant had done to her and that she
identified the defendant from a photograph array. He said that when he was at Teagu€e s Statuary,
he saw areddish color rope that was “twine-like” but thicker. He stated that the amount of time it
wouldtaketo drivefrom Teague' s Statuary to Cahaba L ane would depend upon how fast the person
drove and the traffic conditions. He said that if the defendant left work at 4:43 p.m. on September
22, 1992, then he should have arrived in Knoxville approximately one hour later.

On redirect examination, Detective Freeman testified that if D. C. described the twine that
was used on her as brown and smaller than a pen, then it would not have been the same rope that he
saw at the Teague' s Statuary. On recross-examination, hestated that therewereother colorsof twine
at Teague's.

JamesWesley Sandersontestified that he acquired Teagu€e s Statuary on September 1, 1992.
He said that to drive from Knoxville to Teague's Statuary involved traveling through or around
Gatlinburg, Pigeon Forge, and the Great Smokey Mountain National Park. He said that the traffic
inthisareawashectic, especially during thetourist season, including October. He said that thetwine
that Detective Freeman saw was in a shed behind his property and that he did not use twine in
conducting hisbusiness. He stated that he normally arrived at work between 7:45and 8:00 a.m. and
would see the defendant. He said that if the defendant had come to work with mud on his clothes,
he would have noticed.

On cross-examination, Mr. Sanderson stated that because of the nature of the defendant’ sjob,
the defendant would have been greasy and would have had cement on him by the end of each day.
He said that the shed behind his property was about one hundred yards from the statuary.

JamesDavid Gill, alibrarian and records custodian for theKnoxvilleNews Sentinel, testified
that the paper reported that sunrise on October 5, 1992, occurred at 7:34 am. He stated that the
newspaper’s first article regarding the investigations of the Cahaba Lane incidents occurred on
October 21, 1992.

Dr. Paul Kaufman was qualified as an expert about to how alcohol and drugs affect a
person’ s perception of and ability to recall events. Hetestified that he reviewed records pertaining
to D. C. dated November 19, 1992, and referring to her past drug usage. He stated that D. C. had
aserious, extensive drug abuse problem in the early 1990's, using cocaine, Dilaudid, Demerol, and
alcohol in staggeringly-high doses. He said that a person abusing drugs a D. C.’slevel would have
a substantially impaired memory, judgment, and ability to recall and restate events that had
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happened. He also stated tha people with serious drug problems tend to lie to maintain their
lifestyle.

Dr. Kaufman testified that he had not interviewed A. D. Defense counsel provided Dr.
Kaufman with a hypothetical in which he described a person that used two hundred dollars of
cocaine per day, used acid, injected Demerol, and drank alcohol excessively. Dr. Kaufman stated
that assuming thefactsin the hypotheticd were true, the person had a serious drug dependency and
would have characteristics similar to the ones he described rdative to D. C.

The jury convicted the defendant of three counts of aggravated rape and one count of
aggravated robbery for the offenses against D. C. It convicted him of two counts of rape and one
count of robbery for the offensesagainst G. T. It convicted him of two counts of rape and one count
of aggravated kidnapping with regard to A. D. Thejury deadlocked on all countsrelatingto D. L.

|. CONSOLIDATION

Thedefendant contendsthat thetrial court erred in consolidating thefour rape cases, arguing
that the stat€ s motion to consolidate was untimely, that the offenses were not part of a common
schemeor plan, and that evidence of each offense would not have been admissbleinthetrialsof the
other offenses. The state contends that the trial court properly consolidated the cases.

OnMarch 21, 1996, the state moved to consolidate the presentmentsrelatingtoD. C., A. D.,
D.L.,and G. T. pursuant to Rules 8(b) and 13(a), Tenn. R. Crim. P. The defendant opposed this
motion, which had the sameeffect as asking for aseverance under Rule 14(b)(1), Tenn. R. Crim. P.
See Spicer v. State, 12 S.W.3d 438, 444 (Tenn. 2000). Thus, consolidation was proper only if a
severance was not required under Rule 14(b)(1), which states,

If two or more offenses have beenjoined or consolidated pursuant
to Rule 8(b), the defendant shall have aright to aseverance of the
offensesunlessthe offenses are part of acommon schemeor plan
and the evidence of one would be admissible uponthetrial of the
others.

Becausethetrial court’ sdecision regarding consolidationisdeterminedfrom theevidence presented
at the hearing, “ appellate courts should usually only look to that evidence, along with thetrial court’s
findings of fact and conclusions of law, to determine whether thetrial court abused its discretion by
improperly joining the offenses.” Spicer, 12 S\W.3d at 445.

At the consolidation hearing on April 15 and 16, 1996, all four victims testified about their
encounterswith the defendant. Thevictims' testimony was substantially similar to their testimony
at trial. Testimony particularly relevant to theissue of consolidation induded thefollowing: D. C.
testified that in thefirst or second week of August 1991, she was twenty-five years old and working
as a prostitute when the defendant picked her up on the corner of Central Avenue and Magnolia
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Avenue around 6:30 or 7:00 p.m. Asthe defendant drove away, he pulled out a pistol. During the
drive, he told her that she could jump out of the truck because she was going to die anyway. The
defendant drove to abarn near the zoo, where he then raped her. The defendant pulled her hair, hit
her, and choked her during the episode. Thedefendant tied her handstogether with rope at one point
and called her derogatory names throughout the encounter. She said that it was not common for
dates to call her derogatory names. The defendant also told her that he was going “to kill all you
pretty whores’ and “all you bitches.”

A. D. testified that in the first week of October 1992, she was twenty-five years old and
working as a prostitute when the defendant approached her around 5:30 am. Shewason Magnolia
Avenue, and the defendant suggested that they go to Cahaba Lane, offering her fifty dollars, which
was more than she usually made. She stated that the defendant mentioned people sheknew, which
made her more comfortable about going with the defendant. Once at Cahaba Lane, the defendant
hit her and called her derogatory names. The defendant threatened to kill her, stating that he had a
knife, although she said she never saw a knife. She stated that it was not common for dates to hit
her or to call her derogatory names, although she said that it sometimes happened. She said that the
defendant did not tie her up with rope.

D. L. testified that in September 1992, shewas nineteen years old and working asaprostitute
when the defendant picked her up at the Circle Inn around 1:00 p.m. The defendant offered to pay
her fifty dollarsif she performed oral sex, for which she normally charged twenty-fivedollars. The
defendant told her he wanted to go where he took P. J., who was someone she knew. She accepted
the defendant’ s offer, and then he drove to Cahaba Lane. During the encounter, the defendant tied
her up with rope, choked her, and threatened to kill her, stating that hehated all prostitutes. Shedid
not remember if the defendant used profanity.

G. T. testified that in February 1992, she was twenty-five years old and working as a
prostitutewhen the defendant picked her up on the Gay Street viaduct around 8:00 or 8:30 am. She
suggested that they go to Cahaba Lane, and the defendant drove there without her giving him
directions. She stated that the defendant tied her hands together with rope and attempted to rape her
anally. Hethen grabbed her by her hair and forced her to perform fellatio on him. He al so attempted
to have vaginal intercourse with her. During the rgpes, the defendant threatened to shoot her,
although she did not see agun. She stated that she had never been tied up before and that it was
unusual for datesto hit her, although it happened “ at times.” Shealso said that dates did not usually
curse her.

Based upon the testimony of these four victims, the trid court found that there was a
common scheme or plan and that the evidence in each case would be admissible in the other cases
if they were to be tried separately. Regarding the common scheme or plan, the trial court stated,

These are the thingsthat struck me about the testimony: First of
al, the time frame. The time frame we have here are offenses
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occurring between August of 1991 and October 1992, aperiod of,
approximately, fourteen months. . . .

The cases, of course, speak to time frames. | recall time
frames of nineteen months and greater periods of time than this
in the cases where consolidation was granted. But, inany event,
it is afourteen-month time frame that we are deding with here.

In each case, we have a young, white femae prostitute
between the ages of eighteen and twenty-two yearsold, who were
all picked up either on or adjacent to Magnolia Avenue or on the
Gay Street viaduct, . . . approximately a quarter mile from
MagnoliaAvenue, all within, | would estimate, aone-mileradius
of one another within the downtown area of Knoxville,
Tennessee.

Of course, three of these victims were taken to Cahaba
Lane. One of them was taken to the Chilhowee Park area, zoo
area, general areaaround the zoo, or the animal barns out there.

In each case — or in many of the cases — again now these
next remarks that | address, | would point out that these did not
necessarily happen in all four cases, but they happened in a
minimum of two, sometimes in three, sometimes in four of the
cases.

The testimony of these victims was that Mr. Huskey used
profanity, and a great deal was made about this. Particularly, he
used the phrase “bitch” and “whore” and “slut” and made
referencesto prostitutes on anumber of occasionswith anumber
of these different victims.

We talked about that a good deal, and the testimony was
that this was not common. Despite what some people might
think, that the use of profanity and the use of derogatory
commentsto prostitutes engaged in ther profession or on“ dates’
is not acommon thing for them to experience.

Further, there was physical violencein virtually every case
—inall cases — and threatened violence either with a weapon or
the threatened use of awegpon with virtually all of these victims.
The defendant pulled the hair of three of the four victims. His
nature was abusive.
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A particularly interesting aspect, | thought, was the
characteristic — personal characteristic that, if the victim cried or
begged, this would anger the perpetrator, and he would react by
either physically assaulting and/or threatening to physically
assault the victim, if they engaged in that kind of conduct.

The type of sex acts. Oral sex in each case, the attempted
and/or accomplished vaginal sex; the attempted or accomplished
anal sex of these individuals. Three of the four were left a the
scene of the crime; onewas returned to town. He robbed some of
thesevictims. . . at least, in two of the cases. . . .

There was the force — the commonality of the forced
removal of clothing of all these victims, again something that you
would think not uncommon. But the testimony that was elicited
was that it was somewhat uncommon; that many times clothing
is not removed to accomplish the sex act.

The practice of tying these victimsup. Hetied three of the
four victims up during the perpetration of the crime.

Again, with some of these victims he put them at ease by
mentioning other prostitutesthat the victimsknew, in an effort to
give them a sense of security, so that they would be at ease, in
terms of going with him on a date — a prostitute date.

Also, in a couple of the cases, he increased the price that
would normally be demanded for the type of service, in an effort
to convincethe prostitutes — these victims— that they should go
to alocation that they would not otherwise have agreed to go to.

Like | say, there are some differences here. These things
that | have mentioned certainly don’t apply in each and every
case. Some of them do; many of them don’t apply in every case.
The time of day, for instance, was different. The exact sexual
acts. Therewassome differences. Thereisno question that there
are some differences, but | don’t think that the case law requires
afinding of identical acts throughout the course.

The question iswhether or not the similarities outweigh the
differences and lead to the conclusion that the defendant was the
individual who committed the offenses. | think, when you
examineall thefactsin these casesand |ook at the overall picture,
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which | think you are required to do by the case law, that the
manner and method — the acts of the perpetrator provide a
commonality in these cases that runs throughout the cases.

Thetrial court also analyzed whether the evidence of each case would beadmissiblein trialsof the
others using Rule 404(b), Tenn. R. Evid., stating that one of the exceptions to the general rule
prohibiting evidence of other crimesisidentifying the defendant as the perpetrator based upon the
fact that the acts are part of acommon scheme or plan. The court stated that it then considered,
pursuant to Rule 404(b), whether the probative value of the evidence of the other crimes or wrongs
was outweighed by the danger of unfair prejudice. Inits ruling regarding the admissibility of the
evidence of the other offenses, the trial court stated that the “probative value of the evidence
outweighs any unfair prejudice; or to say it another way, the probative value is not outweighed by
the unfair prejudice, and the evidence in these cases is so related that the proof of one tends to
establish the proof of the other.”

The defendant first contends that the state’s March 21, 1996 consolidation motion was
untimely, arguing that the motion violated Rulell of the Knox County Criminal Court Local Rules
of Practice, which provides that pretrial motions be filed no later than thirty-one days after
arraignment. The state contends that the motion was filed timely pursuant to Rule 12(b)(5), Tenn.
R. Crim. P., and that the local rule relied upon by the defendant is applied with flexibility, does not
precludeacourt from considering motions after the operative date, and does not provide any remedy
for aviolation.

Rule 12(b)(5), Tenn. R. Crim. P., provides that requests for consolidation must be made
“prior totrial,” which has been interpreted to mean “ sometime earlier than * the day of thetrial when
the jury is waiting in the hall.”” Spicer, 12 SW.3d at 444 n.6 (quoting State v. Hamilton, 628
SW.2d 742, 744 (Tenn. Crim. App. 1981)). In the present case, the state filed its motion for
consolidation almost two months beforetrial. Thus, the state correctly arguesthat it complied with
Rule 12(b)(5). However, the defendant asserts that the state failed to comply with Rule Il of the
Knox County Criminal Court Loca Rules of Practice, which statesin pertinent part,

Timefor Filing Pretrial Motions. All pre-trial motions made
pursuant to Rule 12(b) and Rule 21 Tenn. R. Crim. P. must be
filed and served no later than 31 days after arraignment.

Obviously, the state did not comply with thisrule.

The state argues that the rule is applied flexibly and does not preclude a court from
considering motions after the operative date. It states that nearly al of the defendant’s pretrial
motions were filed after the time allowed by the local rule. We note that on one occasion during
pretrial motion hearings, the trial court commented, in response to an argument by the defendant
concerning thelocal rules, “What you are urging this court to do at thistimeisto enforcelocal rules
that are not uniformly enforced in this court or in any other court. Both sidesin thislitigation have
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violated the loca rules on a number of occasions, continueto doso. ... | angoing to ruleon this
motion onitsmerits.” Furthermore, we notethat Rule XI of the Knox County Criminal Court Local
Rules of Practice provides that the “Court may modify or abstain, in its discretion, from applying
any of theforegoing rules when to follow the rules would be unfair or would work any injustice.”
Considering the trial court’s comments regarding the local rules and the fact that amost every
motion, both from the state and from the defendant, wasfiled after the thirty-one day deadline, the
trial court must have opted to exerciseitsdiscretion by not goplying Rulell. Accordingly, thestate's
motion to consolidate was not untimely due to violating the local rule.

The defendant next arguesthat thetrial court erredin consolidating theindictments because
the offenses were not parts of acommon schemeor plan. In Tennessee, there are three categories
of common scheme or plan evidence:

(1) offensesthat reveal adistinctive design or are so similar asto
constitute “signature” crimes,

(2) offenses that are part of a larger, continuing plan or
conspiracy; and

(3) offensesthat are al part of the same criminal transaction.

State v. Moore, 6 SW.3d 235, 240 & n.7 (Tenn. 1999) (noting that common scheme or plan
evidence for consolidation or severance purposes isthe same as common scheme or plan evidence
for evidentiary purposes). At the motion hearing, the parties and the trial court focused onthefirst
category. Onappeal, the state al so assertsthat thevictims' testimony establishesalarger, continuing
plan to terrorize prostitutes.

For the offensestoreveal adistinct design, the* modus operandi employed must be so unique
and distinctive as to be like a signature.” Moore, 6 SW.3d at 240 (quoting State v. Carter, 714
SW.2d 241, 245 (Tenn. Crim. App. 1986)). Although the offenses do not have to beidenticd in
every respect, acommon scheme or plan is not found merely because there was evidence that the
defendant committed the multiple offenses or because the similarities of the offenses outweigh the
differences. Id. at 240-41. “Rather, thetrial court must find that adistinct design or unique method
was used in committing the offenses.” 1d. at 241. The method of perpetrating the crimes must
employ “‘such unusual particularities” that a reasonable person could believe it unlikely that
different peoplewere using thismethod. 1d. at 240 (quoting Harrisv. State, 189 Tenn. 635, 644, 227
S.w.2d 8, 11 (1950)).

In this case, the trial court stated, “The question is whether or not the similarities outweigh
the differences and lead to the conclusion that the defendant was theindividual who committed the
offenses.” As noted above, our supreme court in Moore stated that this was not the proper test to
determinewhether multiple offensesreveal adistinct design. Thetrial court did not specifically find
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that a distinct design or unique method was used in committing the crimes. Thus, we consider
whether the evidence establishes the use of adistinct design or unigue method.

First, we do not believe that the trial court’s piecemeal approach to considering the
similarities of the offenseswas appropriate. See, e.q., Shirley, 6 SW.3d at 249. In other words, we
do not believe a trial court can use events that happened in some of the cases to support
consolidation of all of the cases. 1d. (noting, for example, the fact that the perpetrator wore a green
army jacket in two robberies and a black shirt and grey sweashirt in the other two did not support
the presence of adistinct design). With thisin mind, we note that the ssmilarities found in all four
casesinclude that the defendant picked up young, white femal e prostitutesin the same area; that the
defendant treated them violently, which A. D. and G. T. testified was not common for dates to do;
and that the defendant threatened to kill the victims. Also, D. C. and A. D. testified that the
defendant called them derogatory names. G. T.’ stestimony at the consolidation hearing impliesthat
the defendant called her derogatory names. Thisimplication is confirmed by her trial testimony.
We note that although D. L. said at the hearing that she could not remember if the defendant used
profanity, she testified at trial that the defendant called her “bitch.” Regardless, we do not believe
that these similaritiesestablish adistinct design or unique method in committing the offensesrel ative
to all four victims.

However, we believe that additional smilarities in D. L.’s, A. D.’s, and G. T.’s cases
establish that the crimes relative to these victims were committed with a distinct design or unique
method. First, these crimesoccurred in February, September, and October 1992, shrinking thetime
period in which the crimes were committed. Moreover, and more importantly, athough all four
victimswere hired for sex and voluntarily got into the defendant’s car, D. L., A. D., and G. T. had
pleasant drives with the defendant, who drove them to the same, remote location, the dead end area
of Cahabal ane, where hethen attacked them. We believethat thismethod —*" hiring” young, female
prostitutes from the same area and driving them, under the pretensethat they would perform sex for
money, to a specific, remote area, where the defendant could then attack them without the risk of
detection —is sufficiently unique to establish a common scheme or plan.

We note that another panel of this court has determined that similaritiesin the victims, the
location, the timing, and the means by which the perpetrator committed the crimes established a
distinct design. State v. Marcus Fitzgerald, No. W2000-02669-CCA-R3-CD, Shelby County, slip
op. a 5 (Tenn. Crim. App. Jan. 15, 2002). In Fitzgerdd, both victims were African-American
females who lived in the same neighborhood and knew the defendant as “Bubba” The offenses,
aggravated rapes, occurred in different dbandoned houses on the same street and within twenty-four
hoursof each other. The perpetrator, who was undisguised, had brief conversationswith thevictims
before each offense. Hethen grabbed the victims by the neck from behind and dragged them into
the vacant houses. Although only one victim saw the defendant with aknife, he threatened both
victimswith aknife and both were rel eased after the offense. In the present casewith respect to D.
L.,A.D., and G. T., the defendant chose similar victims from the same area and took them to the
same, remote location. Although the offenses occurred over seven months, the undisguised
defendant “hired” each victim to provide sex for money and had pleasant driveswith each to Cahaba
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Lane. Once there, the defendant hit or choked the victims or pulled their hair, threatened to kill
them, and called them derogatory names. Asin Fitzgerdd, thecrimesagainst D. L., A.D.,and G.
T. reveal adistinctive design.

In contrast, when D. C. got into the defendant’ s car, the defendant pulled out agun and then
droveerratically, not stopping for red lights, to abarn at the zoo. Although the defendant threatened
the other victimswith the use aweapon, he did not display aweapon to any of the other victimsand
did not threaten them until he had reached hisisolated destination. Thus, the offensesaganst D. C.
were accomplished differently than the offenses in the other cases. Accordingly, we conclude that
thetrial court abused itsdiscretion in consolidating D. C.’ s case with the other three cases under the
distinct design category of common scheme or plan evidence.

The state contends on gppeal that the offenses fall within the second category of common
schemeor plan—thelarger, continuing plan or conspiracy category —and arguesthat thedefendant’ s
threats to kill all prostitutes combined with the abusive nature of the offenses reveal a larger,
continuing plan to terrorize prostitutes. With respect to this contention, we note that the defendant
told D. L. that he hated all prostitutes and that he was going to kill her. Hetold D. C. that he was
going “to kill all you pretty whores’ and “all you bitches.” D. C. and D. L. testified that the
defendant tied their wrists together with rope, which was not common for dates to do. All four
victimstestified that the defendant treated them violently, threatened to kill them, and called them
derogatory names. The state argues tha the defendant used violence in perpetrating the offensesin
order to frighten the victims, who were willing to have sex with him without force. 1t maintainsthat
the defendant committed all of the offensesin order to promote hisgoal of terrorizing prostitutes.

“Thelarger, continuing plan category encompassesgroupsor sequencesof crimescommitted
in order to achieve a common ultimate goa or purpose.” State v. Hallock, 875 S.W.2d 285, 290
(Tenn. Crim. App. 1993); Neil P. Cohenetal., Tennessee L aw of Evidence8404[12][c], at 4-93 (4th
ed. 2000) (“The unifying concept of crimes admitted under this theory is not their high degree of
similarity but the common goal or purposetoward which each crimeisdirected.”). Thistheory was
not argued at the hearing, and the defendant’ sreply brief addresses the state’ s argument by merely
stating that it was rejected in State v. Rickman, 876 SW.2d 824 (Tenn. 1994). We disagree with
the defendant’ s interpretation of Rickman, in which our supreme court held that there was no sex
crimes exception to the genera rule that evidence of other crimes is not admissible in crimina
prosecutions. Id. at 829. Rickman does not involve, or mention, common scheme or plan evidence.
Thus, Rickman did not regject the state’s argument that the defendant’s larger, continuing plan to
terrorize prostitutes established a common scheme or plan.

On the other hand, case law reveals that the larger, continuing plan category is difficult to
separae from the distinct design category, especially in the area of sex crimes. This court has
rejected the contention that sex crimes against different victims in the same household can be
consolidated based upon acommon goal of achieving sexual gratification. Hallock, 875 S.W.2d at
290. Hallock providesthe following exampleto illustrate the fdlacy in classifying such crimes as
a larger, continuing plan: “X ison trial for three counts of burglary, each involving a different
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building, adifferent formof entry, and adifferent day. Hisoverall purpose, however, wasto acquire
money for college. Clearly, without more, X is entitled to severance under Rule 14(b)(1).” Id. at
290; seealso Statev. Adams, 859 S.W.2d 359, 362 (Tenn. Crim. App. 1992) (holding that a shared
motivation is insufficient to prove a common scheme or plan even when the offenses share some
similarities). Despite defining the larger, continuing plan category as focusing on the perpetrator’s
purpose in committing the crimes, this example in Hallock reveals that, at |east when evidence of
the other crime is being offered to prove identity, a distinctive design is required. The fact that a
defendant has a common goal in committing crimes does not mean that proof of the individud,
disparate crimes will revea hisidentity. This conclusion is supported by the holding in State v.
Ronald Prentice, cited by the defendant as supplemental authority, inwhich thiscourt concluded that
acommon motive to terrorize the victim, the defendant’ s estranged wife, was insufficient to show
a common scheme or plan when the assaults were otherwise unrelated in time, location, and
character. No. M2000-02937-CCA-R3, Davidson County, slip op. at 4 (Tenn. Crim. App. Dec. 28,
2001).

Our review of Tennessee cases in which the larger, continuing plan was the category of
common scheme or plan also supports our conclusion that only the signature crimes category can
be used when the basis for 404(b) admissibility isidentity. Inthe wake of Hallock and Adams, the
larger, continuing plan category has typically been applied to cases involving crime sprees, when
the defendant commits several crimes close in time to each other. See, e.q., State v. Hall, 976
S.W.2d 121, 146 (Tenn. 1998) (appendix) (holding the burglaries, larceni es, and murderscommitted
by the defendants during the week following their escape from a Kentucky prison were part of a
larger plan to flee the country and the Kentucky authorities); State v. Joe N. Anderson, Jr., No.
E1998-00378-CCA-R3-CD, Hamilton County (Tenn. Crim. App. Dec. 9, 1999), app. denied (Tenn.
Sept. 11, 2000) (concluding that the perpetrators had a larger goal to rob and murder after they
attempted to rob and then shot the first victim at his home then killed a sleeping truck driver in the
early morning of the same day). In those cases that mention identity as one of the basesfor 404(b)
admissibility, it is not proof of the other crime itself which provides evidence of identity but
evidence found at the other crime scene that tends to connect the defendant to other crimesin the
scheme. See, e.q. Hall, 976 SW.2d at 146 (appendix) (discussing that evidence found at some of
the crime scenes linked the defendants to other crimes in the spree); Joe N. Anderson, Jr., slip op.
at 8 n.3 (noting that the evidence of the other crime was relevant to identity because proof that the
defendant fired the gun at the victim in thefirst crime tended to establish that he was the shooter in
the second crime). Additionally, our supreme court has observed that identity isthe most frequent
basisfor using evidence of adistinctive design. Moore, 6 SW.3d a 239; Shirley, 6 SW.3d at 248.

Based upon Hallock and itsprogeny along with our supreme court’ scurrent trend to disfavor
the consolidation of cases, wedo not believethat agenerdized goal to terrorize prostitutesoccurring
over afourteen-month period provides asufficient basisto consolidate D. C.’ s case with the others.
Asdiscussed above, the similaritiesin D. C.’s case do not amount to asignature crime. We do not
believe that a generalized goal to terrorize prostitutes can establish the identity of the defendant as
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theperpetrator in D. C.’ scase, especially given thedifferencesinlocation and abductionin her case.
Thus, the trial court erroneously found D. C.’s case to be part of a common scheme or plan.

We next address whether evidence of each offense would have been admissbleinthetrials
of the othersif they had not been joined. We first consider the admissibility of the other crimes
evidenceasit relatestoD. L., A. D., and G. T. The primary issue in a severance case under Rule
14(b)(1), Tenn. R. Crim. P., is“whether evidence of one offense would be admissiblein thetria of
the other if the two offenses remained severed.” Spicer, 12 SW.3d at 445 (noting that inits most
basic sense, whether offenses should be tried separately is “really a question of evidentiary
relevance’); Moore, 6 SW.3d at 239. Theevidentiary rule at issueis Rule 404(b), Tenn. R. Evid.,
which excludes evidence of other crimes, wrongs, or acts committed by the defendant when offered
only to show propensity to commit those crimes, wrongs, or acts. However, Rule 404(b) does not
bar such evidence when offered a trial to prove another rel evant i ssue such asto show motive of the
defendant, intent of the defendant, identity of the defendant, absence of mistake or accident if that
isadefense, or “acommon scheme or plan for commission of two or more crimes so related to each
other that proof of one tendsto establish the other.” Collard v. State, 526 SW.2d 112, 114 (Tenn.
1975). However, our supreme court has noted that admission of common scheme or plan evidence
has expanded by circular argument in that the evidence is often considered relevant and admitted
“merely becauseit is evidence of acommon scheme or plan,” and it has concluded that admission
of common scheme or plan evidenceis proper only whenintroduced to show motive, identity, intent,
absence of amistake or accident if that is adefense, or some other rdevant issue. Moore, 6 S.W.3d
at 239 n.5.

The state contends that evidence of each offense would have been admissiblein thetrials of
the others because the evidence established identity, intent, and motive. We agree that the other
crimes evidence would have been admissibleto establish identity because of the unique method in
which the defendant committed thecrimesagainst D. L., A. D.,and G. T. Thedefendant assertsthat
the other crimes evidence would not have been admissible in the trials of the other cases because
each victim identified the defendant as the perpetrator. See Moore, 6 S.W.3d at 239 (holding that
consolidation was improper because the evidence of the other crimes was not relevant to any issue
at trial, noting that identity of the perpetrator wasnot anissue). Inthiscase, however, identity was
anissue. Simply because the state had other evidence — victim identification — to indicate that the
defendant was the perpetrator does not mean that identity was not a material issue.

At trial, the defendant, as could be anticipated from his cross-examination of the victims at
the consolidation hearing, vigorously cross-examined the victims, impeaching their testimony and
arguing to thejury that they could not be believed. Moreover, the defendant argued relative to each
victim that he was not the perpetrator of the offenses. Indeed, the defendant requested that the jury
be instructed regarding identification. The instruction submitted by the defendant, which the trial
court used, began, “One of theissuesinthiscaseistheidentification of the defendant as the person
who committed the crime.” Accordingly, we conclude that the other crimes evidence was rel evant
to establishidentity relativeto offensescommitted against D. L., A. D.,and G. T. However, because
of the factual differencesin D. C.’s case, we cannot conclude that the evidence of the offenses
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against her were admissible in the trials of the others to establish identity or for any other reason.
Likewise, the evidence of the offenses against the other three victimswould have been inadmissible
in aseparate trial of the offenses against D. C.

The defendant next arguesthat the trial court erred in finding that the probative val ue of the
other crimesevidence outweighed the danger of unfair prejudice. Factorsto consider indetermining
the evidence' s probative value include “the prosecution’ s need for the evidence, the likelihood the
defendant committed the other crimes, and the degree of its relevance. The similarity of the acts
makesthe probative value particularly significant.” Statev. Edwards, 868 S.W.2d 682, 691 (Tenn.
Crim. App. 1993). In this case, the evidence was important to establish identity. Little or no
physical evidence of the offenses existed, and the victims' identifications were subject to attack, as
demonstrated by the defendant’ s cross-examination of thevictimsat the hearing. Also, theevidence
presented at the hearing indicated that it was likely tha the defendant committed the offenses.
Finally, the similarity of the offenses adds to the probative value. We hold that the probative value
of admitting the evidence of the other offenses was significant.

We notethat the other crimesevidence, though probative, iscertainly prejudicial. However,
thetest requires balancing probative value with the danger of unfair prejudice. See Statev. DuBose,
953 S.W.2d 649, 654-55 (Tenn. 1997). “Because the test of Rule 404(b) is one of balance, when
evidence of prior actsis highly probative of a material issue at trial, the chance of unfair prejudice
to the defendant is correspondingly diminished.” State v. Mallard, 40 SW.3d 473, 488 (Tenn.
2001). Inthisrespect, we believe that the other crimes evidence in this case was highly probative
of identity, and we cannot say that the danger of unfair prejudice outweigheditsvalue. Accordingly,
we do not believe that the trial court abused its discretion in admitting such evidence. In summary,
we conclude that the state’ smotion wastimely, the offensesrelativetoD. L., A.D.,and G. T. were
parts of a common scheme or plan, and the evidence of each of these offenses would have been
admissiblein thetrials of the others. We hold that the defendant’ s offensesreativetoD. L., A.D.,
and G. T. were properly consolidated.

We must now determine whether the error in consolidating D. C.’ s case more probably than
not affected thejudgments. See T.R.A.P. 36(b). Whether to grant aseverance under Rule 14(b)(1),
Tenn. R. Crim. P., isprimarily an evidentiary question, and thus, “the effect of adenial of that right
isweighed by the same standard as other non-constitutiona evidentiary errors. thedefendant must
show that the error probably affected thejudgment beforereversal isappropriate.” Moore, 6 SW.3d
at 242. Our supreme court has stated that in most severance cases, “‘ the line between harmless and
prejudicial error is in direct proportion to the degree . . . by which proof exceeds the standard
required to convict.”” Spicer, 12 SW.3d at 447-48 (quoting Delk v. State, 590 S.W.2d 435, 442
(Tenn. 1979)).

In this case, the evidence supporting the convictions consisted amost exclusively of the
testimony of the victims. Whilethis evidence was sufficient to support the convictions, it did not
provide overwhelming proof of the defendant’ s guilt. See Spicer 12 SW.3d at 448. With respect
tothe perceived propensity to commit similar crimes, we recognize that although adifferent method
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was used in committing the offenses against D. C., the fact that the defendant was accused of
committing the same types of crimes against al of the victims created the strong potential for the
jury to consider the other crimes evidence improperly as propensity evidence. The unfair prejudice
resulting from the jury learning of the crimes against the other victims outweighs any probative
valuethat could be derived from the evidencein the other cases. Thus, the consolidation of D. C.’s
case with those of the other victims probably affected the judgmentsin D. C.’s case.

On the other hand, with regard to the offenses against the other three victims, we do not
believethat the defendant was harmed by the evidencerelatingto D. C.’scase. Importantly, thejury
properly heard evidencerelating to threevictims, and thus, we believe it unlikely that the evidence
relating to afourth victim would sway thejury based upon the defendant’ s propensity to commit the
crimes. The defendant was not harmed by the erroneous consolidation of D. C.’ s case with the other
three cases.

ISSUESRELATING TO BOTH CASES

[I. SPEEDY TRIAL

The defendant contends that he was denied speedy trialsin all of his cases, including both
thefirst and the consolidated rape cases. We note that much of defendant’ s argument concernsthe
denial of hisright to a speedy trial in the homicide cases, which are not before this court in this
appeal. We address below whether the defendant was denied hisright to a speedy trial in both rape
cases.

Pursuant to the Sixth Amendment of the United States Constitution and to article 1, section
9 of the Tennessee Constitution, acriminal defendant hasthe right to aspeedy trial. Seealso Tenn.
Code Ann. § 40-14-101; Tenn. R. Crim. P. 48(b). The right is meant to protect the defendant
“againg oppressive pre-tria incarceration, the anxiety and concern due to unresolved crimina
charges, and therisk that evidencewill belost or memoriesdiminished.” Statev. Utley, 956 S.W.2d
489, 492 (Tenn. 1997). In Barker v. Wingo, 407 U.S. 514, 530, 92 S. Ct. 2182, 2192 (1972), the
Supreme Court devised abalancing test to determine speedy trial issuesand identified thefollowing
factorsfor consideration: (1) thelength of the delay, (2) thereason for the delay, (3) the defendant's
assertion of hisright to a speedy trial, and (4) the prejudice to the defendant. None of the four
factors are “either a necessary or sufficient condition to the finding of a deprivation of the right of
speedy trial.” Id. at 533, 92 S. Ct. at 2193. Rather, thefactors must be “considered together with
such other circumstancesas may berelevant.” 1d. In Statev. Bishop, 493 SW.2d 81 (Tenn. 1973),
our supreme court implicitly adopted the Barker balancing test for our state constitutional and
statutory rights to a speedy trial. The remedy for the denia of a speedy trial is dismissal of the
charges. Strunk v. United States, 412 U.S. 434, 439, 93 S. Ct. 2260, 2269 (1973).

On April 29, 1996, well after thefirst rapetrial and threeweeks before the consolidated rape
trial, the defendant moved to dismiss the charges against him for the denial of a speedy trial.
Although the motion only stated that the defendant was seeking dismissal of the homicide cases, the
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defendant argued that demanding aspeedy trial in the homicide cases necessarily meant that hewas
demanding one in the rape cases. On May 9, 1996, the trial court considered this argument and
stated that the defendant’ s motion to dismisswould apply to al of hiscases. On December 12, 1998,
thetrial court denied the defendant’ s motion to dismiss. We note, however, that the court’ s order,
on itsface, relates to the homicide cases. Regardless, the defendant’ s failure to secure aruling on
hismotion to dismissasit relatesto the rape cases does not waive theissue on appeal. Indeed, even
the failure to demand a speedy trial does not constitute awaiver of theissue. See Barker, 407 U.S.
at 528,92 S. Ct. at 2191, Bishop, 493 SW.2d at 84. Thus, we consider whether the defendant was
denied a speedy trial.

The defendant argues that the length of delay between charges being filed and histrialswas
unreasonabl e, that the state caused thedelay, that hetimely demanded aspeedy trial, and that hewas
prejudiced as areault of the delay. The state argues that the defendant specificdly stated that his
demand for a speedy trid related only to his pending homicide cases and that, regardless, the
defendant was the cause of the delay and was not prejudiced.

The first factor, the length of the delay, is a threshold factor, serving as the triggering
mechanism that will necessitate consideration of the other three factors. Barker, 407 U.S. at 530,
92 S. Ct. at 2192. If the length of the delay is not presumptively prejudicial, then the other factors
need not be considered. 1d. Although what constitutes an ordinary length of delay depends on the
complexity of the case, delays of oneyear or longer are usually enough to trigger the Barker inquiry.
SeeDoggett v. United States, 505 U.S. 647,652 n.1, 112 S. Ct. 2686, 2691 n.1 (1992); seea so State
V. Turnbill, 640 S.\W.2d 40, 42 (Tenn. Crim. App. 1982) (concluding that athirteen-month delay was
presumptively prejudicial so astoapply the balancing test). Inthiscase, thefirst rapetrial occurred
inOctober 1995, three yearsafter the defendant was charged, and the consolidated rapetrial occurred
in May 1996, three years and seven months after he was charged. Although these cases were
complex, the lengths of these delays trigger consideration of the other Barker factors.

In State v. Wood, 924 SW.2d 342, 346-47 (Tenn. 1996), our supreme court stated that the
second Barker factor, the reason for the delay, generdly falls into one of four categories:

(2) intentional delay to gain atactical advantage over the defense or delay designed
to harass the defendant; (2) bureaucratic indifference or negligence; (3) delay
necessary to the fair and effective prosecution of the case; and (4) delay caused, or
acquiesced in, by the defense. Thefirst type, intentional delay, isweighed heavily
against the State. The second type, negligent delay, isalso weighed against the State
although not as heavily asdeliberate delay. Thethird type of delay is, by definition,
justifiable and is not weighed against either party. The fourth type of delay, which
is caused or acquiesced in by the defendant, is weighed against the defendant.

Not surprisingly, the defendant and the state differ greatly in their views regarding the reasons for
the delay — the defendant asserting that the state was to blame for the delay and the state asserting
that the delay was caused entirely by the defendant.
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Our review of the record reveds that the reasons for the delays fall into categories (3) and
(4). Most of the delay can be attributed to the complexity of the defendant’ s cases, which required
extensivediscovery and resulted inaprolific motion practice, largely by thedefendant. Wenotethat
the trial court granted the defendant numerous extensions of time to file motions. Likewise, the
court granted the state extensions of time to respond to the defendant’s motions, to which the
defendant did not object. We also notethat thefirst rapetrial was continuedtwiceat the defendant’s
request. We conclude that much of the delay associated with both rape trials was necessary to the
fair and effective prosecution of the cases. Thisdelay isjustifiable and not weighed against either

party.

The state argues that the defendant caused the delays by requesting continuances and
extensions of time and by his prolific motion practice. Given the number of charges and the
compl exity of the cases, wedo not believethat the defendant’ sactionswereunreasonable. However,
the defendant’ s demand for a speedy trial, or lack thereof, indicates that the defendant acquiesced
inthe delay. The defendant did not demand a speedy tria until January 1995, and at that time he
requested a speedy trial in the homicide cases. Importantly, he specifically stated at that time and
even aslate as January 16, 1996, that he was not requesting a speedy trial in the rape cases. Indeed,
the defendant’ sargument was based upon hiswanting the homicide casestried before the rape cases
to avoid any resulting conviction in the rape cases being used as an aggravating factor in sentencing
for the homicide cases. On April 29, 1996, thedefendant moved todismissall of the charges against
him for the denial of aspeedy trial. At thistime, he argued, and the court accepted, that his motion
applied to the rape cases as well as the homicide cases. In summary, the defendant specifically
stated that he was not demanding a speedy trid in the rape cases, and he did not change this position
until after thefirst rapetrial and only weeks before the consolidated rapetrial. We concludethat the
defendant acquiesced in the delay, which weighs against the defendant.

Furthermore, we note that the record does not reveal that the stateacted intentionaly to gain
atacticd advantage or to harass the defendant. While the extended time that it took for the stateto
respond to the defendant’ s motions could be, in some cases, characterized as neglect or bureaucratic
indifference, we believe that in these cases, in light of the number and content of the defendant’s
motions, the amount of time taken to respond was not unreasonable. Thus, regarding the second
Barker factor, we conclude that most of the delay was necessary to the fair adjudication of the cases.
Additionally, we conclude that the defendant acquiesced in the delay. Accordingly, this factor
weighs against the defendant.

The third Barker factor is the defendant’s assertion of his right to a speedy trial. While
failureto demand a speedy trial does not result in awaiver of the right, “ evidence that the defendant
did not want a speedy trial would never warrant the finding of a constitutional violation except in
‘extraordinary circumstances.’” Statev. Baker, 614 SW.2d 352, 355 (Tenn. 1981); seea so Barker,
407 U.S. at 532, 92 S. Ct. at 2193 (“We emphad ze that failure to assert the [ speedy trial] right will
make it difficult for a defendant to prove that he was denied a speedy trial.”). In this case the
defendant first orally demanded a speedy trial on January 12, 1995, about nine months before the
first rape trial. However, that request was specifically for the homicide charges against the
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defendant. In fact, defense counsel stated that “we are not requesting a speedy trial in the other
cases.” The defendant’s written demand for a speedy tria, filed February 13, 1995, also referred
only to the homicide cases. The defendant restated this position on January 16, 1996. On that date,
the parties were discussing the setting of trial dates, and when the state asked the defendant whether
he was waiving his right to a speedy trial, the following exchange occurred:

THE COURT: Do you waive speedy trial,
gentlemen?

[DEFENSE COUNSEL]: On the February case, yeah. It
doesn’'t make any difference. We
still have the sametrial schedule.

[DISTRICT ATTORNEY]: Now — but, now, they’ve got a
speedy trial motion down, you see.

[DEFENSE COUNSEL]: On the death case only. Theonly
case we have a motion for a speedy
trial ison the death case.

The defendant’ sfirst demand for a speedy trial relative to both rape cases occurred April 29, 1996,
well after thefirst rapetrial and about three weeks before the consolidated rapetrial. On this date,
the defendant filed a motion to dismiss for the denial of a speedy trial in all of hiscases. In that
motion, he argued that becausethe state had elected to try the rape cases before the homicide cases,
his demand for a speedy trial inthe homicide cases was also a demand for aspeedy trial in therape
cases. We note that this argument was contrary to his January 12, 1995 oral demand and his
February 13, 1995 written demand. In light of the timing of and circumstances surrounding the
defendant’ s assertion of his right to a speedy trial, we conclude that this factor weighs against the
defendant.

The fourth factor, whether the defendant has been prgudiced by the delay, is the most
important factor. SeeBaker, 614 SW.2d at 355-56. Prejudice “should be assessed in the light of
theinterests. . . the speedy trial right was designed to protect,” which are (1) to prevent oppressive
pretrial confinement, (2) to minimize the defendant's anxiety and concern that accompanies
prosecution, and (3) to limit the possibility of the defense being impaired —thelast being considered
the most serious interest because of its potential to skew the fairness of the entire system. Barker,
407 U.S. at 532, 92 S. Ct. at 2193.

The defendant does not fully explain how hewas prejudiced by thedday in hisbrief, stating
that the “prejudice is so enormous it cannot be adequately summarized.” Nonetheless, his brief
contains numerous complaintsregarding prejudice, and he also incorporates by reference listsfrom
his speedy trial motion and amendmentstothat motion. Inall, thedefendant listseighty-sevenitems
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of prejudice. We notethat many of theseitemsrelateto aleged prejudice resulting from delaysthat
occurred after one or both of thergpetrials. With respect to this appeal, the defendant’ s complants
regarding prejudice include the following:
(1) He was denied full and fair consideration of his pretria

motions in the consolidated rape case. Motion hearings

were pushed back to the eve of trial, and then after thetrial

court granted consolidation afew weeksbeforethetrial, the

trial court and state rushed to tria (i.e., insisted on keeping

the set trial date), preventing full and fair hearings on

numerous of his motions.

(2) Hesuffered from health problems resulting from living in
an unsuitable jail cell and being subjected to an unhealthy
diet.

(3) Prosecutors changed and as a result, procedures changed
during the course of the proceedings.

(4) Lifestyles of witnesses changed to the detriment of the
defense and to the benefit of the state.

(5) The proceedings were affected because parties became
involved in politicd campaigns.

(6) The law regarding peremptory challenges changed to the
defendant’ s detriment.

(7) There were changes to the defendant’s detriment in the
judicia philosophy and public opinion regarding crime.

(8) Hisinsanity defensewas stricken in therape cases because
he did not receive the report from the state’s expert on
insanity until December 22, 1998.

(9) Witnesses could not be found or could not remember
important information.

(10) Scientific evidencethat was available earlier wasno longer
available.

(11) 911 tape recordings were destroyed.
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(12) The defendant could not reconstruct his whereabouts to
present an alibi offense because he did not receve the bill
of particulars until March 1996.

(13) The Knox County Sheriff’s office misplaced materials.

(14) The trid court’s and counsel’s memory of rulings were
inconsistent and unreliable.

(15) Defense counsel was frustrated, discredited, and ridiculed
for insisting that the defendant’ s motions be heard.

(16) Exculpatory, favorable, and impeaching evidence was
withheld.

These assertions do not prove that the defendant was prejudiced. While some of the assertions, if
taken as true, would be prejudicial, the assertions are broad and conclusory. They do not describe
which witnesses, what evidence, what materials, etcetera form the bases of the complaints.
Furthermore, it is not clear how some assertions, even if true, prejudiced the defendant. For
example, the defendant does not specify how political campaigns or changes in defense funding
prejudiced him. Inany event, after reviewing the record and considering the defendant’ s assertions
as they relate to the interests the speedy trial right is designed to protect, we conclude that the
defendant suffered minimal prejudice as aresult of the delay in histrials.

Inthiscase, thedefendant wasincarcerated whileawaitingtrial. However, thedefendant had
amultitude of serious charges pending against him, including charges for four homicides. Because
of these charges, the defendant would have been incarcerated at | east for some of the time period in
question, reducing the prejudice resulting from hisincarceration. See United States v. Grimmond,
137 F.3d 823, 830 (4th Cir. 1998). Also, while we may assume that the defendant experienced
anxiety and had concerns regarding the rape cases while awaiting trid, his actions demonstrate that
his main concern was the pending homicide cases, in which the state had provided notice that it
would be seeking the death penalty. Seeid. In light of these circumstances and the fact that the
defendant did not take stepsto expeditehisrapetrials, we conclude that the prejudice resulting from
the defendant’s incarceration and from his anxiety and concern relating to the rape charges is
minimal.

Thefina interest of the defendant that we consider regarding prejudiceiswhether hisdefense
wasimpaired by the delay. Whilethe defendant has offered many broad, conclusory allegations of
prejudice, he has not shown particularized prgudice. We note that courts have recognized that
particularized proof regarding prejudice to one's defense is difficult to prove. See Wood, 924
SW.2d at 348 (stating that it “is often extremely difficult . . . for a defendant to demonstrate
specifically how the delay hasimpaired his ability to defend himself”). Accordingly, “affirmative
proof of particularized prejudice is not essential to every speedy tria claim.” Doggett, 505 U.S. at
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655, 112 S. Ct. at 2692. Moreover, “the presumption that pretrial delay has prejudiced the accused
intensifiesover time.” 1d. In this case, we presume that the delay impaired the defendant’ s ability
to present a defense. However, this presumption of prejudice is weakened by the defendant’s
acquiescenceinthedelay. SeeWood, 924 SW.2d at 349. In summary, athough the defendant was
prejudiced by thedelay, the prejudicewasminimal in light of the defendant’ s other pending charges
and the fact that he acquiesced in the delay.

Summarizing the Barker factors, we concludethat the defendant suffered minimal pregudice.
However, most of the delay was necessary to the far and effective prosecution of the cases.
Moreover, the defendant acquiesced in the delay, and he specifically stated that he was not
demanding aspeedy trial in the rape cases, aposition he did not change until after thefirst rapetria
and just before the consolidated rape trial. Upon balancing the factors, we conclude that the
defendant was not denied a speedy trial in either the first rape case or in the consolidated rape case.

1. UNLAWFUL ARREST, SEARCH, AND SEIZURE

Thedefendant contendsthat thetrial court erredin refusing to suppressevidenceseized from
his bedroom and his statements, which were gained as a result of his unlawful arrest. The
defendant’ s contentions with regard to his arrest fall into four general categories: hearguesthat (1)
his thirty-day jail sentence for solicitation of prostitution wasillegal, (2) the capias upon which he
was arrested is invalid, (3) the Knox County detectives lacked jurisdiction to arrest him in Sevier
County upon a capias addressed to the Knoxville Chief of Police, and (4) the officers lacked
probablecausetoarrest himin the absenceof the cgpias. Healso contendsthat thetrial court should
have suppressed evidence gained in the search of his residence almost three hours after his arrest
because the search warrant was invalid and no exception to the warrant requirement applied.

The state contends that the defendant has waived the cdlaims relating to the validity of his
arrest, including that of aninvalid capias, by pleading guilty to the charge of soliciting prostitution
and failing to appeal or collaterally attack that conviction. It also argues summarily that the capias
was valid and that the defendant was arrested by a Sevier County deputy. It asserts that the
defendant has failed to show that a procedural defect in his arrest requires the suppression of his
statements. Finally, it contends that even if the arrest had been unlawful, neither the evidence
gathered at the defendant’s home nor his statements were introduced in the rape cases and that,
therefore, he can prove no prejudice resulting from the arrest. With regard to the search of the
defendant’ sresidence, the state argues that the trial court properly admitted the evidence because it
was discovered in a search incident to arrest and was in the officers’ plain view.

We conclude that the issues of the defendant’ s arrest and search are moot with regard to the
cases that we are affirming because none of the evidence gained from the arrest or search was
improperly used in either rapetrial. Intheevent of aretrial of D. C.’s case, we hold that the capias
upon which the officers based the arrest was void. We affirm thetrial court’ sruling that the search
warrant was invalid dueto its failure to list the executing officer.
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We begin by reviewing the facts surrounding the defendant’s arrest and the search of his
home on October 21, 1992. At a February 7, 1996 suppression hearing, Knox County Sheriff’s
Detective Michaegl Upchurch testified that he wasin charge of investigating the homicides, which
occurred near CahabaLanein Knoxvillein October 1992. Hisinvestigation caused himto focuson
the defendant as asuspect, and hechecked for outstanding warrants against the defendant. Hefound
an outstanding capiasfor failure to appear in Knoxville Municipal Court on acharge of solicitation
of prostitution. Knowing that the defendant had been employed at Teagues Statuary in Sevier
County, Detective Upchurch asked the Sevier County Sheriff’s Department to have an officer meet
him and Detectives Darrell Johnson, Dan Stewart, Mike Freeman, and Mike Grissom to arrest the
defendant on the capiasand for questioning about the homicides. They first went to the statuary and
then proceeded to the defendant’ s parents' mobile home, where Detective Upchurch saw a truck
matching a description given in conjunction with hisinvestigation parked in the driveway.

Detective Upchurch testified that at 9:30 p.m., he and Officer Jerry Huskey of the Sevier
County Sheriff’s Department went to the front door of the mobile home and that the other officers
went to the back door. Officer Huskey was in uniform and had parked his cruiser in front of the
mobile home. The defendant’s mother answered the door, and he and Officer Huskey identified
themselves. Detective Upchurchtold her that he wanted to seethe defendant, that acourt had i ssued
acapiasfor the defendant for failure to appear in court, and that they were taking the defendant into
custody at that time. Mrs. Huskey told him that her husband and the defendant werein their beds
and that she would get the defendant. Sheinvited them inside. The defendant came into the living
room and asked what they wanted. Detective Upchurch told him why they were there and that they
wanted to talk to him. The defendant said, “Fine. | need to get my shoes.” DetectiveUpchurchtold
the defendant that he could get his shoes but that they would haveto accompany him to hisbedroom
because he was in custody. The defendant agreed to this and walked ahead of them down the
hallway.

Detective Upchurch testified that while he and Detective Stewart were standing just inside
the doorway of the defendant’ s bedroom, he saw an orange hay-baling rope on the defendant’ sfloor.
He recognized it as the type of rope used to bind the rape victims. Asthe defendant sat on his bed
putting on his shoes, Detective Upchurch illuminated a dresser with hisflashlight and saw apair of
women's earrings and a necklace on the top. The day before, one of the homicide victims
boyfriendshad told him that the victim had earringsin her purse. He did not confront the defendant
with the rope and jewelry at this point. The defendant refused to sign a consent to search form and
was then transported to the Sevier County Jail.

Detective Upchurch testified that Detective Stewart remained at the defendant’ s bedroom
door to make sure that nothing was moved. The other detectives waited in their unmarked cars.
Although the defendant’ s father had given his consent to search thewhole residence, the Assistant
District Attorney advised him by telephone that he should get a search warrant for the defendant’s
bedroom. The Sevier County Sheriff’'s Office provided him with a search warrant form. He
consulted with the Assistant District Attorney again and drafted the affidavit and warrant. He
acknowledged that he was not familiar with Rule 41, Tenn. R. Crim. P., but that he had undergone

-390-



training relating to search warrants and was familiar with probablecause. Neverthdess, at thetime
of the hearing, he had written only a few search warrants. He admitted that the search warrant
affidavit did not mentionthejewdry that he had seen inthe defendant’ sroom. He said that he noted
the jewelry on thelist of items for which he was searching because he had seen it in the room and
knew it was there.

Detective Upchurch testified that he told Officer Huskey that he needed to go to ajudge or
magistrate to get a search warrant signed, and Officer Huskey agreed to take him. Hewastaken to
Bruce Baker, who was introduced as a Sevier County magistrate. He handed the warrant to Mr.
Baker and asked if he needed to do anything dse before Mr. Baker signed it. Mr. Baker signed the
warrant, and Detective Upchurch made three copies. He gave one of the copiesto Mr. Baker, and
the other two copies were for the defendant and his father. Once he obtained the signed search
warrant, he returned to the defendant’ s parents home and conducted the search. When Detective
Stewart picked up the earrings to bag them, Detective Upchurch saw a blonde hair entwined with
the necklace and the earrings. In addition to the items found in the defendant’ s bedroom, he found
aknife on the bathroom sink. He said that the defendant’ s parents never objected to the search of
their mobile home, and the defendant never objected to the officers entering his bedroom at thetime
of hisarrest.

Detective Upchurch testified that the defendant arrived at the Knox County Jail at 4:00 am.
on October 22. Detective Upchurch was not at municipal court when the defendant appeared and
did not speak to anyone associated with that charge. Hedid not consider the defendant to be under
arrest for the death of Patricia Rose Anderson until the Knox County Grand Jury returned an
indictment for that charge.

Jerry Huskey testified that on October 21, 1992, he was a patrolman with the Sevier County
Sheriff’s Department, when Knox County officers asked him to help them in investigating the
defendant. He confirmed the truth of his affidavit, which stated that the officers showed him a
folded capias and told him that it was for the defendant, but said that he did not read it. He took
them to the statuary and then to the Huskey residence. Hethought that the defendant’ sfather invited
theminside. The defendant was not wearing shoes when hefirst saw the defendant. He heard the
detectives ask the defendant’ sfather if they could search the mobile home. The defendant’ s father
agreed to let them search but told them that they would have to ask the defendant about his room.
The detectives asked thedefendant if they could search hisroom. The defendant said they could not
search hisroom, and they got asearch warrant. He did not see the detectivesviolate the defendant’s
rights, and he believed that they acted in a professional manner. He acknowledged that his report
states that he transported the defendant to the Knox County line where the defendant was charged
with homicide.

Knox County Sheriff’sDetective Daniel Stewart testified that on October 21, 1992, hewent
to the defendant’ s house with Detective Upchurch. When the defendant walked into his parents’
living room, Detective Upchurch announced that the defendant would be taken into custody for
failureto appear in court. Detective Stewart considered the defendant to bein custody at that point.
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He said he accompanied the defendant to his bedroom for shoes or a shirt. He was standing either
in the doorway or just inside the room, and Detective Upchurch stood beside him. He noticed a
piece of orange baling twine on the floor by the bed. Detective Stewart said that a rhinestone
necklace with a hair entangled in it and a pair of costume pearl earrings were found on a piece of
furnitureimmediatey on theleft through the doorway, but he did not remember if he saw thejewelry
when the defendant was getting his shoes or when they executed the search warrant. Thetop of the
piece of furniture was cluttered, and the jewelry was either on top of or near the edge of some
newspapers. When the defendant wastaken to jail, Detective Stewart remained a the mobilehome
to ensure that the defendant’ s bedroom was not disturbed. He did not search the room while the
other officers were away. During that time, the defendant’s mother entered the room to turn off a
light or radio, and as she left, the rope caught on her foot and was dragged a few inches.

Jessie Huskey, the defendant’ s mother, testified that she was awakened by knocking after
9:00 p.m. on October 21, 1992. When she opened the door, men wearing police uniforms asked if
her husband was there. She said that he was there and called for him. One of the men asked if the
defendant was there. She said yes and knocked on the wall adjacent to the defendant’s bedroom.
She did not ask the officersto comeinside. The officers stood in the door until her husband arose.
When the defendant entered theliving room in his pgamabottoms, the officerswalked over to him.
At that point, she went to her bedroom to get a housecoat, and when she returned, the officers and
the defendant were gone. She never heard the officersask her husband for permission to search their
home or say that they werethereto arrest the defendant because hefailed to appear for court. The
defendant had previously told her that he went to court.

Mrs. Huskey testified that shewasfrightened and nervous because the officers had taken the
defendant. One officer remained standing a the defendant’ s bedroom door. She denied offering a
stool to the officer, who stood the entire time. The officer watched her go into the defendant’s
bedroom and asked what she wasgoing to do. Shetold him that she was going to turn theradio off,
which she did and then | eft theroom. She noted that a chest of drawerswasbuilt into thewall inthe
defendant’ s bedroom and that one could not see the chest unless he or she stepped into the room.
Theofficersreturned and searched thetrailer, but shedid not hear her husband give them permission
to search. Shedid not know what wasin the defendant’ s room because she never went in hisroom
except to leave his clean laundry on the bed.

Bruce Dale Baker testified that on October 21, 1992, he was a Sevier County Judicial
Commissioner and issued his first search warrant, which authorized a search of the defendant’s
residence. Detective Michael Upchurchtold him that Detective Upchurch had arrested thedefendant
on a capias, which Commissioner Baker believed to be a state capias. He said he would have given
morethought to thelegality of the search warrant if he had known that it was acity rather than astate
capias. The officers told him that they were arresting the defendant for murder but had taken him
into custody on the capias because he was wanted in Knoxville on another charge. He read the
affidavit written by Detective Upchurch and filled out the search warrant but overlooked the blank
line for the executing officer’s name.
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PhyllisDavis, secretary for the KnoxvilleMunicipal Court judge, testified that shemaintains
the records for the municipal court. City judges serve four-year terms, and Judge John Rosson, Jr.,
was the city judgein 1992. On June 12, 1992, the city judgeissued awarrant for the defendant for
solicitation for prostitution on that day. The defendant posted bond and was to appear for trial on
June 16, 1992. Thetrial was continued to July 7, 1992, but the defendant failed to appear. On July
7, the City of Knoxville issued a capias directing the Knoxville Chief of Police to bring the
defendant before the City Court judge to answer a charge of failure to appear for a charge of
solicitation of prostitution. She said that a capias does not expire and that it isgiven to thejail, the
Police Department, and the Sheriff’ sDepartment to keep onfile. Also, the Sheriff’sDepartment can
access any outstanding process by computer. She said that the capias does not require the Chief of
Police to report back to the court.

Ms. Davis testified that she learned the defendant had been arrested on the morning of
October 22, 1992, but she did not recall knowing at that time that the police suspected he was the
“ZooMan.” Thedefendant was brought to municipal court around 10:00 am. Ms. Davisheard the
judge explain the defendant’ s rights to him. She did not recall the defendant asking any questions
or stating that he understood his rights. He did not object to the legality of his arrest or ask for a
lawyer. He did not appear to beintoxicated. The city warrant for solicitation of prostitution reflects
that the defendant pled guilty and waived his right to an attorney. Special Judge Carlton Bryant,
appointed by Judge Rosson as a subgtitute judge, signed the judgment portion of the warrant on
October 22, 1992. Although the signature for the waiver of attorney reads “Kyle Huskey,” Ms.
Daviswasin the courtroom when the waiver was signed, and the defendant was the onewho signed
it. Apparently, no one noticed that the defendant had signed his name as “Kyle’ or ese the
defendant would have been asked to reconsider his plea and sign again. A lot of defendants give
aliases in municipal court, and the warrant gives the defendant’s name as “Thomas D. Husky
(alias).” The defendant did not deny that he was Thomas D. Huskey.

Carlton Bryant testified that in October 1992, he was an attorney in private practice and
sometimes presided asasubgtitutecity judge. Judge Rosson wouldask himto servein that capacity,
and then either Judge Rosson or the clerk would administer an oath. Hedid not independently recall
serving as a substitute judge in the defendant’s case, but he identified his signature on the city
warrant, indicating that he accepted the defendant’ s guilty pleaon October 22, 1992. Hewould not
sign a warrant without discussing the defendant’s rights with him or her and witnessing the
defendant sign the warrant. If the defendant had said that he was intoxicated or did not know what
he was doing, then he would not have accepted the plea. He typicaly makes an “X” to show
defendantswhereto sign, and he noted that “ Kyle Huskey” was signed by an “X.” Hedid not recall
whether it was in fact the defendant who signed.

Mr. Bryant testified that after the defendant pled guilty, he ordered the defendant to pay court
costsand afifty-dollar fineand to servethirty daysinjail. Headmitted that hedid not check the box
requiring the defendant to serve thirty daysinjail, but typically the clerk checksthe boxes after he
entersthefineand jail period. Ordinarily, aconviction for solicitation for prostitution in municipal
court would result in afine only. He sentenced the defendant to thirty days in jail based upon
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something that KPD Officer Torres told him in open court before he accepted the guilty pleathat
made this case worse than the typical case. He gave the defendant the maximum sentence based
upon the guilty pleaand the facts given by the officer. No one, including the homicide detectives,
had approached him, told him about the “Zoo Man,” or asked him to be particularly harsh on the
defendant. Thiswas not the only time he had sentenced a defendant to jail based upon the facts of
aprostitution case.

On April 1, 1996, thetrial court denied the defendant’ s motion to declare the arrest invalid
and hismotionsto suppressthe evidence gained from the search of hisresidence and his statements.
Regarding the defendant’ s arrest, thetrial court found that the capias was “avalid capiasissued by
aduly-operating court; that it carried the force of law, and that Mr. Huskey could be arrested on that
capias, as it stood in October 1992.” It found that the defendant was properly arrested in Sevier
County based upon the Knoxville capias because awarrant or capiasissued in one jurisdiction can
be served in another. With regard to the search of thedefendant’ sresidence, it found that the search
warrant was invadid because it did not list the executing officer. Nevertheless, it found the search
of the defendant’ s bedroom to beincident to hisarrest and that theitems seized werein the officer’s
plain view.

A. Lack of Prgudice

It is well-settled that a defendant enjoys “no constitutional immunity from an unlawful
arrest.” Statev. Dulsworth, 781 S.W.2d 277, 282 (Tenn. Crim. App. 1989). Instead, the fact of an
unlawful arrest isrelevant only if the state seeksto present evidencetainted by the arrest. 1d. at 282-
83; see dlso State ex rel. Wood v. Johnson, 216 Tenn. 531, 534-35, 393 SW.2d 135, 136 (1965)
(noting that even if evidence from the search of the petitioner or hisroom wasillegally obtained, the
petitioner’ strial was not tainted because none of the evidence was used). Furthermore, the remedy
for anunconstitutional searchisexclusion of the evidence obtained therefrom. SeeMurray v. United
States, 487 U.S. 533, 536-37, 108 S. Ct. 2529, 2533 (1988) (holding tha the exclusonary rule
requires exclusion of tangible, testimonial, and derivative evidence acquired through an unlawful
search); Statev. Clark, 844 S.\W.2d 597, 600 (Tenn. 1992). Inthe present case, the state did not use
the rope or the jewdry discovered in the defendant’ s bedroom in either of the rgpetrials, nor did it
use the defendant’ s gatements, aswe discussin Issue V. Therecord revealsthat the only piece of
evidence used at the rape trials and stemming from the arrest or search was a photograph of the
defendant taken following his arrest.

1. Photograph

The defendant complains that in the first rape trial, the state used aphotograph of him that
was taken following his arrest. At the suppression hearing before the consolidated rape trial,
Detective Upchurch testified that the defendant arrived & the Knox County Jail at 4:00 am. on
October 22, 1992. The defendant introduced an October 22, 1992 arrest report from the Knox
County Jail Intake Center, with a photocopy of the defendant’s photograph on the back. Phyllis
Davistestified that thedefendant pled guilty to solicitation of prostitutionin municipal court around
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10:00 am. on October 22, 1992. During the first rape trid, the victim identified the defendant as
her attacker but testified that his appearance had changed since thetime of the offenseswhen he had
abeard and longer hair and wasthinner. Thestateintroduced the defendant’ s photograph duringthe
victim’ stestimony relating to her identification of the defendant as her attacker to illustrate the way
that the defendant |ooked at the time of the offenses. The victim testified that in October 1992, she
went to the police station and picked the defendant’s picture out of a photograph array. The
defendant cross-examined the victim about discrepancies between her initial descriptions of her
attacker and the photograph of the defendant. On cross-examination, the victim agreed that
Detective McCroskey showed her the defendant’ s photograph on October 27, 1992.

In Tennessee, a photograph of adefendant isadmissible for purposes of identification even
if taken following an illegal arrest. See State v. Miller, 608 SW.2d 158, 160 (Tenn. Crim. App.
1980). Thisis so because the identification of the defendant from his picture is not the fruit of the
arrest. 1d. “The basis of the identification is not the arrest but the witness's perception of the
accused during the crime. . .. Thearrest merely provided the means for the confrontation with the
victim. ... Thearest contributed neither to the knowledge of the witness nor to the accuracy of her
identification.” Id. Thus, under Tennessee case law, the defendant’ s photograph, taken after his
arrest and used by the victim to identify him as the perpetrator, was admissible to identify the
defendant without regard to the legality of the arrest.

Wenote, though, that the United States Supreme Court has suggested that aphotograph taken
astheresult of anillegal detention may beinadmissible. See United Statesv. Crews, 445 U.S. 463,
100 S. Ct. 1244 (1980). In Crews, the Court addressed the question of whether an in-court
identification of the defendant by the victim is the product of an illegal arrest. Inthat case, several
women were robbed at gunpoint in the women's restroom on the grounds of the Washington
Monument. Based upon the victims description of the perpetrator, officers saw the teenage
defendant in the area, unsuccessfully attempted to photograph him at the scene, took him into
custody for truancy, photographed him, and rel eased him. Thevictimsidentified the defendant from
a photograph array and again in aline-up. Finding that the police lacked probable cause to detain
the defendant initially, the trial court suppressed the photograph and line-up identifications as
productsof theillegal detention but allowed the victimsto identify the defendant at trial. The Court
held that the in-court identifications of the defendant were not the products of his illegd arrest
because (1) the victims were present to testify about the offenses, (2) the victims could reconstruct
the crimes and their identification of the defendant from their own knowledge and recollection, and
(3) the defendant was physically present. 1d. at 471, 100 S. Ct. at 1250. The Court held that none
of these three circumstances resulted from the exploitation of the Fourth Amendment. 1d. In so
holding, it noted that the parties conceded that theintervening photograph and line-up identifications
werethe product of the Fourth Amendment violation. It observed that in some circumstances, these
intervening identifications could be so suggestive asto render the in-court identification unreliable
and, therefore, inadmissible. 1d. at 472, 100 S. Ct. at 1250. Based upon Crews, the photograph taken
of the present defendant would be subject to this analysis, if thearrest was illegal.




Nevertheless, we believe that law enforcement would haveinevitably obtained defendant’s
photograph without regard to the legality of hisarrest. Evidence obtained astheresult of anillegal
arrestis not subject to exclusonif it would have been inevitably discovered through lawful means.
Statev. Endley, 956 S.W.2d 502, 511 (Tenn. Crim. App. 1996); see also Nix v. Williams, 467 U.S.
431, 444, 104 S. Ct. 2501, 2509 (1984). In the present case, the defendant arrived at the Knox
County Jail at 4:00 am. on October 22, 1992, and his photograph was taken. Around 10:00 am.,
the defendant was taken to municipal court and pled guilty to solicitation of prostitution. At that
point, the defendant was legally detained pursuant to his conviction for the municipal offense, and
any photograph taken following this conviction would not be subject to exclusion based upon the
legality of hisarrest. The victimwas not shown the defendant’ s photograph until October 27, 1992.
Because it was inevitable that the police would acquire a photograph of the defendant, the
exclusionary rule does not apply. See Howard v. State, 599 S.W.2d 280, 283-84 (Tenn. Crim. App.
1980) (holding that a line-up identification of the defendant for the present offense did not have to
be suppressed, even if the defendant had been illegally arrested on an unrelated charge, because the
police would have inevitably discovered the defendant’s identity from descriptions and a license
plate number given by eyewitnesses to the present offense).

2. Mootness

With the exception of the photograph discussed above, the state contends that none of the
evidenceflowing from thearrest or search was used at either rapetrial. The defendant contendsthat
in the first rape trial, the trial court admitted descriptions of a truck and license plate number
discovered by officersillegdly trespassng on hisproperty to serve the capias. He clamsthat these
descriptions matched another description givenin thefirst rapetrial. Unfortunately, the defendant
fails to cite to the portions of the record where any of these descriptions were given or even to
mention the witnesses who gave the description of atruck. The defendant does cite to a jury-out
discussion during the consolidated rape trial for this contention, but this portion of the record does
not contain adescription of atruck. Our own review of the record in thefirst rapetrial revealsthat
the victim, the sole witness for the state, testified that the defendant was driving a car. None of the
detectiveswho participated in the defendant’ sarrest and the search of hishomeon October 21, 1992,
testified in thefirst rapetrial. Other than the photograph discussed above, the defendant hasfailed
to show that the state used any evidence resulting from his arrest or search in thefirst rgpetrial.

The defendant contends that in the consolidated rape trial, Detective Upchurch testified
regarding acar and itslicense plate, which were seen at the defendant’ s residence at the time of his
arrest. For thiscontention, thedefendant refersusto Detective Upchurch’ stestimony at the February
7, 1996 suppression hearing. Detective Upchurch did not testify at the consolidated rapetrial. We
notethat at the consolidated rapetrial, Detective Michad Grissom testified that he went to thehome
of the defendant’ s father after checking alicense tag number provided by one of thevictimsin the
consolidated rapetrial. Detective Grissom stated that whilethere, he saw a1983 Buick LeSabrewith
the license tag number VLZ-894. Thistestimony does not relate to or stem from evidence gathered
as areault of the defendant’ s arrest or the search of his home within afew hoursof his arrest.



Regardingtheillegal searchissue, the defendant arguesthat inthe consolidated rapetrial, the
trial court should have suppressed certain photographs of him, of certain vehicles, and of the rope.
In support of this contention, he cites to ajury-out discussion regarding the admissibility of two
photographs depi cting twine found at two locations at Teagues Statuary, the defendant’ s employer.
The defendant does not explain and the cited discussion does not reveal how the photographsrelae
to evidence gained from the search of the defendant’ shome. Instead, duringthediscussion, thetrial
court noted its previous ruling that the state could not introduce photographs of brown twinein the
back of apickup truck taken during the October 21, 1992 search. The court determined that the state
was limited to the two photographs of thetwinetaken at Teagues Statuary. Although the detectives
went to Teagues Statuary before going to the defendant’ shome on the night of thearrest, thejury-out
discussion reveal sthat the photographsin question were madeat adifferent time. Wefail to seehow
the passage to which the defendant has cited relates to thisissue. Furthermore, we agree with the
state tha none of the evidence gained in the search of the defendant’s home was introduced in the
rapetrials.

Finally, with regard to the search of his home, the defendant also challengesthe admission
of certain photographs, a necklace and earrings, and testimony regarding the rope found in his
bedroom, which wereintroduced in hismurder trial. As previously noted, the murder caseis not a
part of this appeal.

Thelegality of the arrest and searchisnot in controversy in this appeal of thefirst rapetrial
and G. F.’sand A. D.’s cases because the resulting evidence was either not used or, in the case of
the photograph, was properly used even if stemming from an illegal arest. The issue is moot in
thesecases. SeeStateex rd. Lewisv. State, 208 Tenn. 534, 537-38, 347 SW.2d 47, 48-49 (1961);
Statev. Doe, 813 SW.2d 150, 152 (Tenn. Crim. App. 1991). On the other hand, the issue remains
viablein D. C.’s case, which we are reverang dueto itsimproper consolidation, because the state
could attempt to use evidence stemming from the arrest or the search in the event that the case is
retried. At the suppression hearing beforethe consolidated rape trial, Detective Upchurch testified
that upon looking into the defendant’ s bedroom, he saw a piece of orange hay-baling rope, which
he recognized as the type of rope used to bind the rape victims. D. C. testified that the defendant
bound her withrope, although shedid not describeitscolor or sizeat either the consolidation hearing
or at trid. Inruling upon the suppression issues, the trial court found that the detectives noticed a
piece of rope on the defendant’ s bedroom floor “that they suspected was the same type of string or
twine that had been used to tie one or more of the victims that they were investigating — homicides
that they were investigating in Knox County.” Although this finding suggests that the rope is
relevant to the murder case rather than the rape cases, the state might be able to show that the rope
isrelevant to theretrial of D. C.’scase. Inthe event of aretrial of D. C.’s case, we will review the
trial court’ s rulings on the legdity of the arrest and searchin light of the defendant’s contentions.

B. Collateral Attack

The state contendsthat the defendant may not collaterally attack his conviction and sentence
for solicitation of prostitutioninthisappeal. “Therulehasbeenfirmly establishedin Tennesseethat
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afacially vdid, unreversed judgment in a court with jurisdiction over the subject matter and the
person cannot be collaterally attacked in a subsequent proceeding except by the authorized routes
of attack.” State v. McClintock, 732 S.W.2d 268, 271 (Tenn. 1987).

In the present case, the Knoxville Municipal Court had jurisdiction over the defendant for
the municipal offense of solicitation of prostitution occurring within thecity. See Tenn. Code Ann.
§16-17-103 (providing that municipd court judgesin homerulemunicipalitieshave“full power and
authority to try and dispose of violations of municipal ordinances’); Knoxville, Tenn., Charter, art.
V, § 503 (1982); see also Code of Ordinances, City of Knoxville, Tenn. §19-190(c) (1982)
(prohibiting the patronizing of prostitution); State ex rel. Boone v. Torrence, 63 Tenn. App. 224,
242, 470 SW.2d 356, 364 (1971) (noting that the “ primary function of Corporation or Municipal
Courtsisenforcement of municipal ordinances’). ArticleV, section 503 of Knoxvill€' scity charter
grants the municipal judge concurrent jurisdiction with the Knox County generd sessions judges
over violations of state criminal laws committed in the city and “exclusive power to impose fines
for the breach of any city ordinance.” The defendant contendsthat his sentence wasillegal because
the municipal court lacked jurisdiction to sentence him to incarceration for the violation of a city
ordinance.

Initidly, we note that the defendant failed to secure aruling fromthetria court onthisissue
before either of therapetrials. The defendant raised the issue of the municipal court’s jurisdiction
to impose ajal sentence in amemorandum of law filed three months before the consolidated rape
trial arguing that because the municipa court is not a congtitutional court, it lacked jurisdiction to
jail or arrest the defendant. He presented evidence regarding his thirty-day jail sentence for the
solicitation conviction at the suppression hearing through the testimony of Carlton Bryant, the
substitute municipd judge who accepted the defendant’ s guilty plea. Although thetrial court ruled
that the capias was issued from a*“ duly-operating court,” it did not speak to the municipal court’s
jurisdiction to sentence the defendant to incarceration.

In any event, we note that the Knoxville City Code and Tenn. Code Ann. § 6-54-306 reveal
that the municipal court had juridiction to impose the jail sentence. The state legislature has
empowered homerule municipalities*to set maximum penaltiesof thirty daysimprisonment and/or
monetary penaltiesand forfeituresup to five hundred dollars ($500), or both, to cover administrative
expensesincident to correction of municipal violations.” Tenn. Code Ann. § 6-54-306; seea so City
of Knoxvilleex rel. Roach v. Dossett, 672 S.W.2d 193, 194 (Tenn. 1984) (noting that Knoxvilleis
a home rule municipality). Section §19-190(c) of the Knoxville City Code, which prohibits the
patronizing of prostitution, does not specify apenalty for the offense. See Code of Ordinances, City
of Knoxville, Tenn. 819-190(c) (1982). Section 1-9 of the Knoxville City Code providesthat if the
penalty is not specified in theindividual ordinance, the violation of the ordinance shall be punished
asfollows:

Any person violating any of the provisions of thisgeneral penalty
article shall be guilty of a misdemeanor, and conviction thereof
shall result in the pendties of amonetary fine not to exceed fifty
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dollars ($50.00) and the repayment of administrative costs
incident to the correction of the municipal violation in an amount
not to exceed five hundred dollars ($500.00) and/or by
imprisonment not to exceed thirty (30) days, or both for each
separate offense.

Both section 6-54-306 of the state code and section 1-9 of the city code reflect that the municipal
court has the power to impose ajail sentence.

In contrast with the municipal court’ slegisatively granted power to incarcerate, adefendant
enjoys an inviolate constitutional right to ajury trial in Tennessee. Tenn. Const. art. I, 8 6. This
right to ajury trial does not extend to small or petty offenses, which are those offenses punished
with afine not to exceed fifty dollars and no term of confinement. Statev. Dusina, 764 S.W.2d 766,
767 (Tenn. 1989). “For violation of general criminal statutes, . . . where afine of more than $50.00
or any confinement of the accused may be imposed, the right to jury trial under the Tennessee
congtitution is well-established.” 1d. a 768. A municipd court has no power to empand ajury.
City of Chattanoogav. Davis, 54 S.W.3d 248, 267 (Tenn. 2001) (stating that “only courtsof general
jurisdiction have the power to empanel ajury to determine facts or to impose punishment”). The
constitutional right to ajury trial limits, but does not eliminate, amunicipal court' sability toimpose
asentence of incarceration. A defendant may waive hisor her constitutional rights and plead guilty
to an offensein municipal court. See, e.q., State ex rel. Newsom v. Biggers, 911 S.W.2d 715, 718-
19 (Tenn. 1995) (holding that the defendant could not collaterdly atack the city court’s judgment
by arguing that the court lacked jurisdiction when the defendant had acquiesced to the court’s
authority in pleading guilty to shoplifting). We conclude that once the constitutional bar to the jail
sentence in the absence of ajury trial is removed by the defendant’ s plea, the municipal court may
impose such a sentence pursuant to its legislatively granted power.

The record reveals that the defendant waived his right to ajury trial for the solicitation of
prostitution offense. Thecity warrant inthe present case containsthefollowing, entitled“WAIVER
AND PLEA”:

| UNDERSTAND THAT | HAVE THE RIGHT TO BE TRIED
INCOURT UPON AN INDICTMENT ORPRESENTMENT BY
THE GRAND JURY. | ALSO HAVE THE RIGHT TO A
TRIAL BY JURY. | VOLUNTARILY AND KNOWINGLY
DESIRETOWAIVE THESE RIGHTSAND TOBE TRIED IN
THIS COURT ON THIS CASE BY THE CITY JUDGE WHO
WILL DECIDE MY INNOCENCE OR GUILT AND SET THE
SENTENCE |IF FOUND GUILTY.

Thewarrant alsoinformsthe defendant that heiswaivinghisright to counse and hisright to gppeal.

Thewritten waiver of theright to counsel isnecessary for thefacial validity of the judgment because
the United States Supreme Court has determined that in the context of using a prior conviction
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againg adefendant to show guilt or to enhance punishment, arecord of conviction that failsto show
theexistenceor waiver of counsel ispresumptively void. Statev. Tansil, 72 S.W.3d 665, 667 (Tenn.
Crim. App. 2001); see Burgett v. Texas, 389 U.S. 109, 114-15, 88 S. Ct. 258, 261-62 (1967).
Although the defendant signed the city warrant “ Kyle Huskey,” thewarrant authorizesthe arrest of
“Thomas D. Husky (alias).” Furthermore, Phyllis Davis, who wasin the courtroom at the time the
defendant pled guilty, testified that the defendant was the person who signed thewarrant. She stated
that the municipal judge explained the defendant’ s rights to him and that the defendant did not ask
any questions about his rights. Carlton Bryant testified that he would not have signed the city
warrant if he had not discussed the defendant’ srights with him and witnessed the defendant sign the
warrant. Thus, the defendant waived hisright to ajury trial and agreed that the city judge would set
his sentence.

Insummary, theKnoxvilleMunicipal Court had jurisdiction over thedefendant for violating
the municipal offense of solicitation of prostitution. The defendant pled guilty and waived his
constitutional right to ajury trial. Inthe absence of this constitutional bar, the municipal court was
empowered toimpose ajail sentence upon the defendant. Thewarrant containsthe signed judgment
of conviction for solicitation of prostitution. A warrant with the judgment entered thereon enjoys,
“like any judgment, a presumption of regularity in the proceedings . . . upon becoming final.”
McClintock, 732 S.\W.2d a 270. Thus, we perceive no problem with the defendant’ sconviction and
sentencefor solicitation of prostitution, and he may not collaterally attack thelegality of hissentence
for solicitation of prostitution in this appeal of his rape convictions.

All of the defendant’s claims relating to his conviction for solicitation of prostitution,
including his allegation that his statements resulted from his illegal confinement, amount to a
collateral attack on his solicitation conviction. The defendant contends that the municipal court
lacked authority to issue a capias for failure to appear and that his sentence wasillegd because (1)
the box on thewarrant for histhirty-day jail sentence was not checked, (2) the substitute judge who
accepted his guilty plea had not taken the constitutionally required oath of office, (3) a private
attorney (the subgtitute judge) has no authority to sentence himto jail, and (4) thejudge ssecretary,
who has no authority to put him in jail, signed the mittimus. These claims, if meritorious, would
only make the judgment for his conviction for solicitation of prostitution voidable rather than void.
Seeid. at 271 (holding that afacially valid judgment issued by acourt with jurisdiction cannot be
attacked in a subsequent proceeding except by an authorize route of collateral attack such as a
petition for post-conviction relief). Regarding the statements that he gave while confined, the
defendant had been convicted of the municipal offense and was serving his sentencefor solicitation
of prostitution at the time he gave statements to law enforcement officers. Thus, the statements do
not flow from his arrest. On the other hand, although the defendant may not attack the validity of
his conviction for solicitation of prostitution, he can and does challenge the legality of hisarrest as
it relatesto the suppression of the evidence gained asaresult of that arrest, i.e., therope. Thus, we
do have cause to address the legdity of the arrest.

C. Vvdidity of the Capias
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The Knox County detectives arrested the defendant based upon an outstanding capiasfor his
failure to appear in Knoxville Municipal Court. We begin by noting that “[u]nder our criminal
procedure, a capias is a mesne or intermediate process having the sole purpose of securing the
presence of the defendant.” Moorev. Sate, 578 SW2d 78, 81 (Tenn. 1979).

Thedefendant contends that the capias used to arrest himisinvalid becauseit was not issued
in the name of the State of Tennessee as required by the Tennessee Constitution and the Knoxville
City Charter. “All writs and other process shall runin the name of the State of Tennessee and bear
test and be signed by the respective clerks.” Tenn. Const. art. VI, § 12. This constitutional
requirement “appliesto all process, civil or criminal, issued by any court, or tribunal established by
law having authority to issue process; to processissued under avalid corporation ordinance, or by-
law, as much as to process from a court of record, or justice of the peace.” Mayor of Nashvillev.
Pearl, 30 Tenn. 249, 251 (1850) (holding that a distress warrant in the name of the Corporation of
Nashville was properly quashed); see McLendon v. State, 92 Tenn. 520, 525, 22 SW. 200, 202
(1893) (holding that the criminal court’ sorder that the sheriff rearrest the defendant and confinehim
in the workhouse wasfacidly void becauseit ran in the name of thecriminal court rather thaninthe
nameof thestate). Additionaly, articleV, section 503, of the Charter of the City of Knoxvillestates
that all “process shdl be issued in the name of the State of Tennessee, with proper designation
thereon to show that the same are al so issued under the authority of the City of Knoxville.” Process
that does not properly runin the nameof the stateisvoid. SeeMcClendon, 92 Tenn. a 525,22 S.W.
at 202.

In the present case, the capias does not contain a reference to the State of Tennessee but,
instead, is headed by thewords “ City of Knoxville” The notice that the document runsin the name
of the state may gppear in the body of the document rather than the caption. City of Murfreesboro
v. Bowles, 187 Tenn. 134, 137, 213 S.W.2d 35, 37 (1950). The present capias gives no indication
that it runsin the name of the sate anywhere in the document. For thisreason, the capiasisvoid.

The defendant contends that in the absence of the capias, the record is devoid of probable
cause that he failed to appear on his solicitation charge. The record does not revea that the
detectives had a valid basis upon which to arrest the defendant for his failure to appear aside from
the capias. A misdemeanor arrest without a warrant may occur only for an offense committed or
threatened to be committed in the officer’ s presence. Tenn. Code Ann. § 40-7-103(a)(1). Here, no
evidence exists that the Knox County detectives or the Sevier County officer witnessed the
defendant’ s failure to appear in municipal court. On the other hand, we note that the trial court’s
erroneous finding that the capias was valid pretermitted any rulings on other legal bases for the
arrest. Upon remand of D. C.’s case, the trial court must consider thelegality of the arrest in light
of our holding that the capias was void.

The defendant also argues tha the capiasisinvdid because: (1) it fails to state an offense
since the city code contains no offense of failure to appear; (2) it was not a lawful process upon
which he could be arrested; and (3) it does not state an expiration date and, being four months old,
wasstale. Although our holding that the capiasisvoid eclipsestheseother chalengestoitsvdidity,
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we will address them briefly in turn dueto the possibility of an appeal onthisissue. See Jacobsv.
State, 224 Tenn. 106, 107, 450 S.W.2d 581, 581 (1970) (stating that the Court of Crimina Appeals
may not pretermit duly raised issues).

The defendant contends that the capias is void on its face for failing to charge an offense
becausethe Knoxville City Code doesnot contain an offense of failureto appear. Thepresent capias
directsthe Knoxville Chief of Policeto bring the defendant before thecity court “to answer acharge
of the City of Knoxville exhibited against him by Failure to Appear, for a charge of Sol. for
Prostitution . . . .” Asdiscussed above, the Knoxville City Code does prohibit the solicitation of
prostitution. See Code of Ordinances, City of Knoxville, Tenn. §19-190(c) (1982). Furthermore,
a defendant’ s failure to appear in municipal court isalso aviolation of the city code. See Code of
Ordinances, City of Knoxville, Tenn. 8 19-33(i) (providing that the intentional, knowing, or willful
failure to appear in court on the date and time designated in one’s citation is a violation of the
municipal code without regard to the disposition of the original charge). Thus, the present capias
does state an offense.

The defendant next contends that the capias was not a valid process in this state or in the
City of Knoxville because the Knoxville City Charter does not providefor the arrest of personswho
fail to appear in city court for charges of municipal offenses. He also argues that the capias cannot
be construed as a subpoenafor awitness because it was not issued by ajudge or as an arrest warrant
becauseit contains no affidavit of complaint or finding of probable cause. Although the Knoxville
City Charter is silent regarding whether a defendant may be arrested for falure to appear, the
Knoxvillecity codeprovidesthat if “the person cited [for committing amisdemeanor in the presence
of an officer] failsto appear in court on the date and time specified . . ., the court shall issue abench
warrant for such person’s arrest.” Code of Ordinances, City of Knoxville, Tenn. 8 19-33(f). An
identical provision appears at Tenn. Code Ann. 8 40-7-118(f).  Thus, the city and state codes
provide for the arrest of persons who fail to appear in court.

We note that in the present case, the defendant was arrested upon a capiasissued by the city
court clerk rather than abench warrant from the city court. Thejudge of amunicipal courtinahome
rule municipality has “full power and authority to try and dispose of violaions of municipal
ordinances.” Tenn. Code Ann. 8 16-1-101. The choiceto use acapias, awarrant, or an attachment
areall means by which acourt can control the proceedingsbeforeit. See Statev. Cazes, 875 S.W.2d
253, 260 (Tenn. 1994) (“It iswell-established that atrial judge has broad discretion in controlling
the courseand conduct of thetrid.”); Statev. Bragan, 920 S.W.2d 227, 239 (Tenn. Crim. App. 1995)
(noting that “the courts of this state have the inherent power to supervise and control their own
proceedings’). On the other hand, the fact that the city court clerk rather than the municipal court
judge issued the capias is significant. The city court clerk does not share the municipal court’s
inherent power to control the proceedings beforeit. Although therule for courts of record permits
their clerksto issue a capias for failure to appear, we can locate no similar rule for a capias upon a
failure to appear in municipa court. See Tenn. R. Crim. P. 9(e) (providing that the clerk of the
criminal or circuit court may issue acapias when adefendant, who isanatural person, failsto appear
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in response to a criminal summons). Thus, the present capiasis aso invalid because it was issued
by the city court clerk rather than the city court judge.

Finally, the defendant contends that the capiasisinvalid because it contains no time period
for itsreturn and wasnearly four months old at thetime of hisarrest. In Statev. Michael L aymance,
No. 180, McMinn County (Tenn. Crim. App. July 17, 1990), the court addressed the question of
whether acapiasissued by the circuit court and directing that the defendant be arrested and brought
before the court on a specific date to answer a contempt of court charge authorized his arrest six
months later. Noting that little precedent exists regarding the expiration of a capias, the court
deemed that acapias should not exist indefinitely but that “ the safe and fair administration of justice”
requiresthat a capias expire at aspecified date or within areasonable time fromitsissuance. 1d. at
2. Commenting that it lacked the authority to composerulesfor the expiration of a capiaswhen no
timelimitisgiveninternally, it held that the capias at issue in that case expired on the date provided
therein. Id. at 3.

The present caseis distinct from the situation in Laymance because the present capias does
not contain aspecific date upon which the defendant was to be brought to city court. We contrast the
reasoning in Laymance with the unlimited validity of acapiasissued when adefendant hasforfeited
hisbond. “Any capiasissued pursuant to aforfeit, whether the forfeit is conditional or final, shall
remaininfull force and effect until the defendant i s apprehended and returned to the criminal justice
sysem, and a disposition is entered in the defendant’s case.” Tenn. Code Ann. 8§ 40-11-33(c)
(providing for the arrest of the defendant by the bail bondsman or surety). This statute suggeststhat
thelegislatureintended anindefinitelifefor acapiasissued becausethe defendant forfeited hisbond.
In the present case, Phyllis Davis testified that the city warrant reflects that the defendant posted
bond but failed to appear for trial on July 7, 1992. Thistestimony reveal sthat the defendant forfeited
his bond on the solicitation of prostitution charge. Finally, we note that the capias was issued on
July 7, 1992, and the defendant was arrested on October 21, 1992. We cannot say that the threeand
one-half month time period was unreasonable.

Insummary, the capiasisvoid duetoitsfailuretorun in thenameof the gate. Additionadly,
the fact tha the city court clerk, rather than the city court judge, issued the capiasrendersit invalid.

D. Authority of Knox County Officers

The defendant contends that the Knox County officers lacked jurisdiction to arrest himin
Sevier County onamunicipal capias. Althoughwe havedetermined that the capiasisvoid, wetouch
briefly upon thisissuein the event of an appeal of our holding on the capias. Tenn. Code Ann. § 40-
6-212 providesin pertinent part:

When the sheriff, deputy sheriff, coroner or any other officer
of any county in this state has possession of awarrant or capias
for the arrest of any person charged with the commission of a
crime, it islawful for the sheriff, deputy sheriff, coroner or any
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other officer to execute such process, and arest the person so
charged in any county in this state.

Thus, the Knox County detectives could lawfully execute the capiasin Sevier County. We also note
that a Sevier County officer was present at the time of the defendant’ s arrest.

The defendant also complains that Knox County officers cannot act upon a capias directed
tothe Knoxville Chief of Police. With regard to arrest warrants, theissuing magistrateisnot limited
to county officers but “may empower any law enforcement officer to execute the warrant anywhere
inthestate.” Tenn. Code Ann. 8 40-6-213. Furthermore, arrest warrants* should be directed to any
lawful officer of the state, but if executed by any officer having authority, it isvalid without regard
to itsdirection.” Tenn. Code Ann. § 40-6-209. Although these statutes involve arrest warrants,
section 40-6-212, quoted above, empowers an officer of any county to execute an arrest warrant or
acapiasin any county in Tennessee. Reading sections 40-6-209, -212, and -213 together, the Knox
County detectives had the authority to arrest the defendant upon the present capiasiif it had been a
valid process.

The defendant al so argues that the Knox County officers were using the capias as a pretext
to take him into custody for the homicide investigation. Aslong asthe capias was valid, the Knox
County officers could lawfully take the defendant into custody without regard to their subjective
reasonsfor wanting to arrest him. See Statev. Duer, 616 S.W.2d 614, 616 (Tenn. Crim. App. 1981)
(“Where an officer makes an arrest which is properly supported by probable causeto arrest for one
offense, neither his subjective reliance on an offense for which no probable cause exists nor his
verbal announcement of the wrong offense vitiates the arrest.”). If the capias was valid, the Knox
County officers had the authority to arrest the defendant.

E. lllegal Search

The defendant contends that the trial court should have suppressed evidence gained in the
search of his residence ailmost three hours after his October 21, 1992 arrest because the search
warrant was invaid and no exception to the warrant requirement applied. He arguesthat the search
warrant was invalid because the judicial commissioner lacked authority to issue it, the affidavit
contained in the search warrant was defective and failed to state probable cause, and the judicial
commissioner did not list the name of the officer to whom the search warrant was issued for
execution. He maintains that the seizure of theitemsfrom his home does not fall within any of the
exceptionsto the warrant requirement, arguing that the officers were not lawfully within plain view
of theitemsnor wasthe search incident to alegal arrest, that hisfather did not consent to the search
of his bedroom, and that no exigent circumstances existed. The state contends that none of the
evidence discovered during the search of the defendant’ s bedroom was used against the defendant
ineither of therapetrials. Alternatively, it arguesthat evenif the evidence had been introduced, the
trial court did not rely upon theillegd search warrant but properly held that the items seized were
in plain view of the officers, who were legally on the property arresting the defendant. It also
maintains that the items were seized pursuant to a search incident to the defendant’s arrest even
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though the officers did not take possession of the items until three hours later. We affirmthetrial
court’ sruling that the search warrant wasinvalid dueto itsfailureto list the executing officer. Our
holding that the capiasisvoid callsinto question thetrial court’ s basesfor the validity of the search
—that it was incident to the defendant’ s arrest and that the items seized were in plain view—which
both require the arrest to be valid.

With regard to the search of the defendant’ s bedroom, the trial court found the following:
The detectives went to the defendant’ s home to arrest him. They told one of his parents why they
were there and then stepped into the living area of the home. The defendant came into the living
area, and the detectives explained their presence and took himinto custody. The defendant wanted
to return to his bedroom to get some additiond clothing, the detectives explained that they would
have to go with him, and the defendant did not object to this. One or more of the detectives went
into the defendant’ s bedroom and another stood in the doorway. The detectives saw twine, which
they suspected to be the same type as that used to bind one or more of the murder victims, on the
bedroom floor. They also saw a necklace and earrings lying on a dresser in the bedroom.

Thetrial court found that the detectives did not seize thetwine or the jewelry at that time but
that one of the detectivesremained at the home while Detective Upchurch got asearch warrant. The
court determined that the warrant wasinvdid duetoitsfailureto list the executing officer. It found
that Detective Upchurch returned to the defendant’ s home approximately two hours later with the
warrant. At that point, the detectives spoke with the defendant’s father and asked if they could
search his home. The defendant’s father signed a form consenting to the search. He placed no
l[imitations on the search in the written consent. A Sevier County officer recalled the defendant’s
father saying that the detectives were free to search the residence but that they would haveto get the
defendant’s permission to search his bedroom. The trial court noted that the testimony of the
defendant’ smother established that the defendant’ sparentsdid havetheright to enter hisroomwhen
they wanted to do so. The detectives searched the defendant’ s bedroom, collected evidence, and
photographed the residence. Thetrial court found that the search was valid as incident to a lawful
arrest and that the itemsin question were in the detective' s plain view at the time that they affected
the lawful arrest.

A search warrant must list the name of the executing officer:

The magistrate shall endorse upon the search warrant the hour,
date, and name of the officer to whom the warrant was delivered
for execution; and the exact copy of the warrant and the
endorsements thereon shall be admissible evidence. Failure of
said magistrate . . . to endorse thereon the date, and time of
issuance and the name of the officer to whom issued, . . . shall
make any search conducted under said search warrant an illegal
search and any seizure thereunder an illegal seizure.



Tenn. R. Crim. P. 41(c). Inthepresent case, thelineinthe search warrant for the executing officer’s
nameisblank. Judicial Commissioner Baker testified that he overlooked the blank linewhenfilling
out the search warrant. Thesearchwarrant failsto comply with Rule41(c) andisinvalid. See State
V. Stepherson, 15 SW.3d 898, 902 (Tenn. Crim. App. 1999) (holding that the magistrate’ s listing
of the incorrect executing officer violated Rule 41(c) and was fatal to the warrant’s validity). The
failureto list the executing officer on the search warrant rendersthe subsequent searchillegal unless
an exception to the warrant requirement applies.

Initidly, we note that atrial court’sfactual findings on amotion to suppress are conclusive
on appeal unlessthe evidence preponderatesagainst them. Statev. Odom, 928 SW.2d 18, 23 (Tenn.
1996); State v. Jones, 802 S.W.2d 221, 223 (Tenn. Crim. App. 1990). The application of the law
tothefactsasdetermined by thetrial court isaquestion of law which isreviewed de novo on apped.
State v. Yeargan, 958 S.W.2d 626, 629 (Tenn. 1997).

Theanalysisof any warrantl ess search must begin with the proposition that such searchesare
per se unreasonable under the Fourth Amendment to the United States Constitution and article I,
section 7 of the Tennessee Constitution. This principle against warrantless searchesis subject only
to afew, specifically established and well-delineated exceptions. Katz v. United States, 389 U.S.
347, 357,88 S. Ct. 507, 514 (1967); State v. Tyler, 598 S.W.2d 798, 801 (Tenn. Crim. App. 1980).
Before the fruits of a warrantless search are admissible as evidence, the state must establish by a
preponderance of the evidence that the search fallsinto one of the narrowly drawn exceptionsto the
warrant requirement. State v. Shaw, 603 SW.2d 741, 742 (Tenn. Crim. App. 1980). One such
exception isfor asearch incident to avalid arrest. United States v. Robinson, 414 U.S. 218, 235,
94 S. Ct. 467, 477 (1973). Another exceptionismadefor anitem within the plain view of an officer
who has aright to be at a particular vantage point. Armour v. Totty, 486 S.\W.2d 537, 538 (Tenn.
1972) (relying upon the plurality opinion in Coolidge v. New Hampshire, 403 U.S. 443, 91 S. Ct.
2022 (1971)). A third exception iswhen the property owner voluntarily consentsto a search of the
property. Schneckloth v. Bustamonte, 412 U.S. 218, 219, 93 S. Ct. 2041, 2043-44 (1973); State v.
Brown, 836 S.W.2d 530, 547 (Tenn. 1992).

In the present case, the trial court’s gpplication of both the search incident to an arrest and
the plain view exceptions require that the defendant’s arrest be valid. Our holding that the capias
upon which thedefendant wasarrested isvoid callsthetrial court’ sreliance ontheseexceptionsinto
guestion. Upon a retrid of D. C.’s case, the trial court must reexamine the propriety of the
warrantless search. In thisregard, we note that although the trial court found that the defendant’s
father consented to the search of his home, it did not determine whether the defendant’ s father’s
consent to the search removed the need for awarrant. The trial court noted that the defendant’s
parentshad theright to enter the defendant’ sbedroom asreveal ed by the defendant’ smother entering
theroom to turn down theradio or to leave laundry inthe room but stated that it “just include[d] that
as [the court’ 5] recollection of the factsin thiscase.” We do not foreclose the state from showing
upon remand that the search was valid.

V. SUPPRESSION OF STATEMENTS
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The defendant contends that the trial court erred in not suppressing the four statements that
he gavetolaw enforcement officerson November 9, 10, and 11, 1992. Hearguesthat the statements
werethe product of hisillegal arrest, illegal confinement, and theillegal search of hisresidence. He
also contends that law enforcement took his statementsin violation of hisright to remain silent and
hisright to counsel. He arguesthat he did not knowingly or voluntarily give the statements due to
his mental illness and that the statements are unrdiable. Finally, with regard to thefirst rapetrial,
he asserts that the trial court erroneously refused to hold a hearing on his motion to suppress the
statements before the first rape trial.

The state contends that the defendant’ s statements were not used in either of histrials and
that, therefore, the defendant hasfalled to prove that he was prejudiced by the trial court’ sdecision
not to exclude the statements. It also argues that the statements were admissible and that the
defendant’ s reasons for suppression lack legal support. With regard to the first rape trid and the
consolidated convictions for offenses against A. D. and G. T., we conclude that the issue is moot
because the state did not use the statements at trial. With regard to the offenses against D. C., we
conclude that we are unable to review the defendant’ s contentions because the trial court did not
make sufficient findings of fact relative to all of the evidence pertaining to the issue.

The defendant gave four statements whileincarcerated in the Knox County Jail serving the
thirty-day sentence for solicitation of prostitution. In the first three satements, he purported to be
“Kyle” and confessed to murdering four women and to raping others. He gave thefourth statement
as " Phillip Daxx,” who talked about protecting the defendant from Kyle. The defendant executed
rightswaiver forms before each of the statements. Thetrial court ruled that although the defendant
had requested alawyer on October 30, 1992, the statements were admissible because the defendant
initiated contact with law enforcement on each occasion. It also found that law enforcement officers
advised the defendant of his rights before each statement. It ruled that although the defendant’s
conduct while in custody was unusual, no evidence existed that when the defendant gave the
statements, he did not know what he was doing or that they were involuntary.

Theadmissibility of the statementsisnot anissuein controversy with regard to thefirst rape
trial and the convictionsrelating to the offensesagainst G. F. and A. D. because the statementswere
not introduced in either rapetrial. For thisreason, theissueismoot in thisappeal of therapetrials.
SeeStateex rel. Lewisv. State, 208 Tenn. 534, 537-38, 347 S.\W.2d 47, 48-49 (1961); Statev. Doe,
813 S.W.2d 150, 152 (Tenn. Crim. App. 1991). The defendant arguesthat although the state did not
introduce the statements in its case-in-chief, the fact that the state could have used the statements
affected how he approached his defense in terms of straegy, proof, or the potential for a plea
agreement. The defendant fails to specify how the admissibility of the statements affected the
defense strategy except to suggest that he might have testified by referring to the threat of the state
using the statementsin cross-examination during the consolidated rapetrial. The argument that the
defendant did not testify because of the admissibility of the statementsis speculative. We conclude
that the issue is moot with regard to the first rape trial and the casesrelatingto G. T. and A. D.
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With regard tothereversal of D. C.’scase dueto itsimproper consolidation, theissue of the
statements may still be viable in the event of aretrid. Despite the potential use of the statements,
we are unable to review their admissibility because the trial court’s findings on the issue are
insufficient. For example, the trial court has made no findings regarding members of law
enforcement having contact with the defendant on November 4 and 5, 1992, inrelationto Lieutenant
Larry Johnson’s testimony that the defendant initiated contact with him and TBI Agent David
Davenport on November 9, 1992. For instance, meetings with the defendant on November 4 and 5
may cast doubt upon the credibility of Lieutenant Johnson’ s testimony regarding the questioning of
thedefendant. If the suppression of the statementsisraised upon theretrial of D. C.’scase, thetrial
court should make complete findings, and take proof if appropriate, with regard to the issues
surrounding the suppression of the satements.

V. ORDER OF TRIALS

The defendant contends that the trial court erred in allowing the state to set the order of his
trial swith the homicide casesbeinglast, and that, consequently, hisconvictionsinthefirst rapecase
should be reversed and anew trial should be granted. The defendant statesthat thisissueisclosely
related to the issue relating to thetrial court staying other proceedings againg him and that the order
of trials set by the state coupled with the stay significantly prejudiced him. He also complains that
he was denied his right to a speedy trial as aresult of the order of histrials as set by the state.

In State v. Nichols 877 SW.2d 722, 735-36 (Tenn. 1994), our supreme court held that the
state has discretion to determine the order of prosecutions and that it was not an abuse of discretion
to choose an order of trials that resultsin an earlier trial “ creating” an aggravating circumstance in
a subsequent capitd trial. In the present case, the defendant initially objected to the order chosen
by the state on the grounds that a conviction in one of the rape trials would create an aggravating
circumstanceif the capital casesreached sentencing. The defendant now acknowledgestheNichols
holding but argues that this case is distinguishabl e because he had demanded a speedy trial and the
trial court had stayed all other proceedings against him until the completion of the first rape case.
We have aready concluded that the defendant was not denied a speedy trial in the first rape case,
noting the timing of and circumstances surrounding his demand as it related to that case. Aswe
discussin Issue XXII on the stay of other proceedings during the first rape trial, our review of the
rape cases reveal s no prejudiceto the defendant from this practice. While the order chosen by the
stateto try the defendant’ s cases may not have been the order preferred by the defendant, we cannot
say that the state abused its discretion in setting the rapetrials before the homicidetrials.

Also within thisissue, the defendant complains that by not consolidating the cases initially
and then staying the proceedings in the other cases, the sate effectively forced the defendant to
declare hisinsanity defense pursuant to Rule 12.2, Tenn. R. Crim. P., before thetrial court ruled on
pending motionsand before discovery wascompleted. Asaresult of thedefendant’ snotice, thestate
requested a mental evaluation at atime when the defendant had no ability to discover the nature of
the state’' s case, making it imposs ble to evaluate hisinsanity defense meaningfully. The defendant
complains that the state’'s May 4, 1995 request for a mental evaluation was untimely and that the
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state manipulated the process to get hisinsanity defense stricken. We address the merits of these
complaintsin the defendant’ s ninth issue, concluding that the defendant’ s insanity defense was not
improperly stricken.

The defendant also complains within this issue that the state abused its discretion in
consolidating the remaining rape cases after thefirst rape trial. He contends that if consolidation
were permissible, then the state should have consolidated the cases, including the first rape case,
earlier. The defendant contendsthat if the cases had been consolidated earlier, then hewould have
defended the first rape case differently. Although the defendant concedes that he does not know
what he would have done differently, he states that he would have had the benefit of the additional
discovery and rulings on motions that occurred before the consolidated rape trial.

Initially, we note that because the defendant’ sinsanity defense was similarly limited in the
consolidated rapetrial, it is unclear how the defendant was prejudiced in the first rape trial by not
consolidating it with the other rape cases from the beginning. We also note that the defendant does
not state what additional discovery or rulings would have helped his defensein the first rape case.
In any event, the consolidation of the rape cases remaining after the first rape case was permissive.
SeeTenn. R. Crim. P. 8(b), 13(a). Thus, at no point, beforeor after thefirst rapetrial, wasthe state
required to consolidate any of the cases. Moreover, the record does not reved that thefirst rapecase
could have been consolidated with the other rape cases. The victim testified that she was not a
prostitute. The defendant did not proposition her; he pulled her off thestreet and into hiscar through
thedriver’ ssidewindow. Thesefactsarenot consistent with those of the victimsinthe consolidated
rape case, in which consolidation was based, in part, upon the defendant’ s common scheme or plan
to seek dates from prostitutes and then rape them. We conclude that the trial court did not err,
relativeto the first rape case, by consolidating the remaining rgpe cases after the first rape trid.

VI. DISCOVERY

The defendant contendsthat the state’ sfailure to provide compl ete discovery in either of the
rape cases affected his defense of these cases. The state contendsthat the defendant haswaived this
issue by failing to cite to the record and, with regard to the consolidated rape trial, by failing to
specify what items the state failed to provide. It also argues that the defendant hasfailed to show
how the missing items were material to his case. Arguing that the penalty for failure to provide
discovery isexclusion of that item at trial, it contends that, even if meritorious, thisissue does not
requirereversal becausethe state did not introduce any of the allegedly withheld itemsaat either trid.
We conclude that the defendant has failed to show that most of itemswere discoverable and that he
was not harmed by state’ s failure to disclose discoverable items.

Rule 16, Tenn. R. Crim. P., governsthe discovery process. It providesin pertinent part that
upon the defendant’ s request, the state

shall permit the defendant to inspect and copy or photograph: any
relevant written or recorded statements made by thedefendant, or
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copies thereof, within the possession, custody or control of the
state, the existence of which is known, or by the exercise of due
diligence may become known, to thedistrict attorney general; the
substance of any oral statement which the stateintendsto offerin
evidence at the trial made by the defendant whether before or
after arrest in response to interrogations by any person then
known to the defendant to be a law-enforcement officer; and
recorded testimony of the defendant before a grand jury which
relates to the offense charged.

(C) Documents and Tangible Objects. Upon request of the
defendant, the state shall permit the defendant to inspect and copy
or photograph books, papers, documents, photographs, tangible
objects, buildings or places, or copies or portions thereof, which
are within the possession, custody or control of the state, and
which are material to the preparation of the defendant’s defense
or areintended for use by thestate asevidencein chief at thetrial,
or were obtained from or belong to the defendant.

(D) Reports of Examinations and Tests. Upon request of a
defendant the state sha | permit the defendant to inspect and copy
or photograph any results or reports of physical or mental
examinations, and of scientific tests or experiments, or copies
thereof, which arewithinthe possession, custody or control of the
state, the existence of which is known, or by the exercise of due
diligence may becomeknown, to the district attorney general and
which are material to the preparation of the defense or are
intended for use by the state as evidence in chief at thetrial.

Tenn. R. Crim. P. 16(a)(1)(A), (C)-(D). The stateis not required to disclose “ reports, memoranda,
or other internal state documents made by the district attorney general or other state agents or
law-enforcement officers in connection with the investigation or prosecution of the case, or of
statements made by state witnesses or prospective state witnesses’ except to the extent required by
Rule 16(a)(1)(A) and (D). Tenn. R. Crim. P. 16(a)(2). Both the state and the defendant have a
continuing duty to disclose evidence previously requested and subject to discovery under Rule 16.
Tenn. R. Crim. P. 16(c). When arguing that the state violated Rule 16, the defendant bears the
burden of showing “the degreeto whichtheimpedimentstodiscovery hindered trial preparation and
defense at trial.” State v. Brown, 836 S.W.2d 530, 548 (Tenn. 1992).

The state contends that becauseit did not introduce any of the items listed by the defendant
in either of the rape cases, the penalty of excluson of evidencein Rule 16(d) isnot available. The
defendant argues that because Rule 16 entitles him to items material to the preparation of his
defense, he was prejudiced by the lack of discovery without regard to the fact that the undiscovered
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evidence was not introduced at trial. Rule 16 provides the following regarding a party’s
noncompliance:

If at any time during the course of the proceedingsit isbrought to
the attention of the court that a party has failed to comply with
thisrule, the court may order such party to permit the discovery
or inspection, grant a continuance, or prohibit the party from
introducing evidence not disclosed, or it may enter such other
order as it deems just under the circumstances.

Tenn. R. Crim. P. 16(d)(2). The “such other order” provision of the rule includes the ability to
dismissthe indictment. State v. Collins, 35 SW.3d 582, 585 (Tenn. Crim. App. 2000). Thetria
court should refrainfrom excluding evidence for noncompliance with discovery rules*except when
it is shown that Defendant is actually prejudiced by the state’s failure and the prejudice cannot be
otherwiseeradicated.” Statev. Payne, 791 S.\W.2d 10, 16 (Tenn. 1990). We agreewith the statethat
the penalties provided in Rule 16(d) — penalties to be imposed by the trial court upon finding a
discovery violation — are not available to the defendant at this juncture because they are premised
upon the trial being forthcoming or ongoing. Y et, the defendant argues that the stat€ s failure to
provide discovery in atimely fashion deprived him of hisrightsto due processand afair trial. See
Statev. Ferguson, 2 S\W.3d 912, 916-17 (Tenn. 1999) (hol ding that due processunder the Tennessee
Constitution requires us to inquire whether atrial conducted without evidence lost or destroyed by
the state would be fundamentally fair). For this reason, we will examine the defendant’ s specific
contentions regarding the withholding of discovery.

A. Discovery Violationsin the First Rape Case

The defendant contends that the state failed to provide discovery materials in timefor him
to be able to consider those materialsin formulating his defenses for thefirst rapetrial. Heclaims
that in early September 1995 — aout a month before the October 1995 trial — the state provided
Knoxville Police Department files, which included a photograph array shown to the victim,
numerous photographs of the crime scene, the victim’s clothing, and the victim’ srape kit made on
the day of the offenses. He arguesthat the be ated provision of the photograph array resulted in the
trial court’ srefusal to entertain amotion to suppress those photographs. He contendsthat if he had
received the rape kit during the discovery processin 1993, he could have obtained DNA testing to
prove hisinnocence. Instead, he contendsthat by 1995, the vaginal swab in the kit had deteriorated
and could not betested. Healso arguesthat the state introduced arope during thefirst rgpetrial that
was not provided in discovery. The state contends that these items were provided to the defendant
before trial and that he cannot demonstrate prgudice with regard to belated discovery.

With the exception of the photograph array, the defendant has failed to substantiate in the
record that the items he listswerein fact not provided until early September 1995. Although in the
interest of justice we havetolerated |essthan exemplary citation to therecord for other issuesinthis
appeal, here we are also limited by the defendant’ s failure to challenge the discovery of the listed
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items in his motion for a new trial or the amendments thereto. See T.R.A.P. 3(e) (requiring for
appellate review that a defendant have raised an issue alleging error in the admission of exclusion
of evidence in the mation for new trial). The closest the defendant comes to raising the issue of
belated discovery is an unnumbered amendment to the motion for new tria filed on July 29, 1996,
which generdly alleges that the gate failed to disclose exculpatory and favorable evidence to the
defense. The motion does not specify the evidence that was not disclosed but states that the defense
will “offer proof of exculpatory and favorable evidence the Defense discovered after the trial” and
that he would offer the proof at evidentiary hearings beginning on July 30, 1996. Because this
amendment addresses exculpatory or favorable evidence and evidence discovered after thetrial, it
isastretch to apply it to photographs of the crime scene, rope allegedly used to bind the victim, or
the victim’' s clothing or untested rape kit discovered a month before trial.

Atthe August 26, 1996 hearing onthemotion for new trial, the defendant mentioned therape
kit when arguing that the state should have provided discovery in all cases beforethefirst rapetrial.
Heargued that hefirst learned of the rapekit’ s existence in September 1995, that it had been placed
in Detective Tom Pressley’ s desk drawer, and that the police department said that it had spoiled for
purposes of serology. Heargued that had the rape kit been tested, it could have excluded him asthe
rapist and that evidence should be presumed to be adverse to the party who spoils evidence in its
possession. The defense counsel’ s argument regarding the rape kit does not constitute proof, and
thiscourt’ sreview of therecord doesnot reveal that the defendant presented proof regarding therape
kit in the hearings between July 30 and August 26, 1996. Although the defendant asked Detective
Pressley about the rape kit from the victim in the first rape trial at an August 7, 1996 hearing,
Detective Pressley testified that he was not involved in that case. Defense counsd’ sargument also
contradictsthetrial testimony of Officer Whitson that he collected the rapekit from the hospital on
July 18, 1992, and ayear later, moved it from the refrigerator whereit was stored to a warehouse.
Finally, the trial court made no findings or ruling regarding the rape kit. We conclude that the
defendant has failed to present the issue properly for our review. Thus, we will examine the
defendant’ s contentions only with regard to the photograph array.

In a September 20, 1995 motion hearing, the defendant contended that a photograph array
containing a photograph of the defendant taken after his arrest should be suppressed because the
arrestwasillegal. He noted that he had not received the array in discovery but had located it himsel f
on September 1, 1995. The prosecutor challenged this contention, indicating that he had talked
about the array with the defendant in his office. The defendant darified that the state had given him
aseriesof six pictures but that he did not know how they related to the array in this case because the
state had provided alineup formin all cases except thisone. During the hearing, he acknowledged
that the state had allowed him to interview the victim and argued that the interview confirmed that
the victim viewed a photograph array and picked out his photograph taken as aresult of hisillegal
arrest.

The defendant contends that the state's failure to provide the photograph array before
September 1995 resulted in thetrial court refusing to entertain amotion to suppressthe array. The
record beliesthiscontention. The defendant argued for the suppression of thearray a the September

-61-



20, 1995 hearing. Citing Statev. Miller, 608 S.W.2d 158 (Tenn. Crim. App. 1980), the state argued
that the photograph array was admissible for purposes of identification even if taken following an
illegal arrest. The trid court declined to address the suppression issue at that time, ruling that it
would take up the suppression of the array on the morning of trial. Beforethejury was selected, the
defendant again argued that his photograph should be suppressed becauseit resulted from anillegal
arrest. Thetrial court overruled themotion. Thiscourse of eventsdoesnot reveal that the defendant
was unable to attempt to suppress the array based upon the timing of its disclosure.

The defendant also argues that the trial court should have required the state to provide
discovery for all of the rape casesand the murder cases before thefirst rapetrial. Inthisregard, he
argues that the state did not provide the following discovery until after the first rapetrial:

(1) the defendant’s November 11, 1992 note to Corrections
Officer Birnbaum, asking “Who isKyle?’;

(2) TBI recordings of his statements of October 29 and 30 and
November 9, 1992;

(3) the defendant’ s oral statements made to Detective Johnson;

(4) the defendant’s medical records from the Knox County
Sheriff’s Office;

(5) the defendant’ s records from Helen Ross McNabb Center;
(6) the defendant’ s employment records;
(7) property receipts for property examined by laboratories;

(8) the statementsof fivewomen rel ating of fensessimilar tothose
ontrial,;

(9) documents relating to the prior criminal activities of the
victimsin his cases,

(10) documentsconcerning prior law enforcement inquiriesabout
the defendant;

(11) the pathologist’ s records;
(12) the medical examiner'srecords,
(13) the“bug expert’s’ reports;
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(14) FBI laboratory or scientific reports;
(15) TBI laboratory or scientific reports,
(16) numerous pictures,

(17) Knox County Probation Office recordsfor victims and state
witnesses;

(18) Tennessee Department of Corrections records concerning
victims and state witnesses;

(19) Tennessee Board of Parolesrecords concerning victims and
state witnesses;

(20) Knox County Sheriff's Department records concerning
victims and state witnesses; and

(21) Knoxville Police Department records relating to the
credibility of victims and state witnesses.

He does not explain how potential defensesin the first rapetrial were compromised by the absence
of this discovery. Although he argues that al of his rape and murder cases were “inextricably
intertwined,” he does not specify how he could have better defended the first rgpe caseif the state
had provided the listed items. Instead, he urges this court to interpret the phrase “material to the
defendant’ s preparation of his defense” from Rule 16(a)(1)(C) and (D) using the standard for the
scope of civil discovery, which requires disclosure of anything “relevant to the subject matter
involved in the pending action,” Tenn. R. Civ. P. 26.02(1). The defendant arguesthat any piece of
evidence that the state collected during its investigation must have some relevance to the cases or
else the state would not have collected it.

We decline the defendant’ s invitation to adopt the civil standard for the criminal rule. In
determining the proper standard, we believe that it is appropriate to refer to federal authority
interpreting Rule 16(a), Fed. R. Crim. P., because our Rule 16 conforms with and was greatly
derived from its federal counterpart. See State v. Hicks, 618 S.\W.2d 510, 514 (Tenn. Crim. App.
1981). “*Materiality means more than that the evidence in question bears some abstract logical
relationship to the issuesin the case. . . . There must be someindication that the pretrial disclosure
of the disputed evidence would have enabled the defendant significantly to alter the quantum of
proof in hisfavor.”” United Statesv. Buckley, 586 F.2d 498, 506 (5th Cir. 1978) (quoting United
Statesv. Ross, 511 F.2d 757, 762-63 (5th Cir.1975)); see also United Statesv. Maniktala, 934 F.2d
25, 28 (2d Cir. 1991); United Statesv. RMI Co., 599 F.2d 1183, 1188 (3d Cir. 1979); United States
v.Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1993); Moore’ sFederal Practice—Criminal 8616.05 (2002);
Timothy M. Hall, Annotation, Books, Papers, and Documents Subject to Discovery by Defendant
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Under Rule 16 of Federal Rules of Criminal Procedure, 108 A.L.R. Fed. 380, 400 (1992). This
definition of materiality is not restricted to exculpatory evidence because the discovery of
inculpatory evidence may enable the defendant to “‘alter the quantum of proof in his favor’ in
several ways. by preparing a strategy to confront the damaging evidence at trial; by conducting an
investigation to attempt to discredit that evidence; or by not presenting a defense which is undercut
by such evidence.” United States v. Marshall, 132 F.3d 63, 68 (D.C. Cir. 1998). In order to be
material, thediscoverableitem must “ significantly help[] in‘ uncovering admissibleevidence, aiding
witnesspreparation, corroborating testimony, or assisting impeachment and rebuttal.”” United States
v. Gaddis, 877 F.2d 605, 611 (7th Cir. 1989) (quoting United States v. Felt, 491 F. Supp. 179, 186
(D.D.C. 1979)); Lloyd, 992 F.2d at 350 (relying upon Eelt’s definition of materidity). This court
has previoudy defined the phrase “ material to the preparation of the defendant’ sdefense” using this
definition: atangible object under Rule 16(a)(1)(C) is materid “‘if there isastrong indication that
[the evidence] will play an important role in uncovering admissible evidence, ading witness
preparation, corroborating testimony or assisting impeachment and rebuttal.”” State v. Hershel
Clark, No. 02C01-9112-CR-00273, Shelby County, slip op. at 12 (Tenn. Crim. App. June 2, 1993)
(quoting Felt, 491 F. Supp. at 186).

The defendant does not explain what role the twenty-one listed itemswould have played in
hispreparation for thefirst rapetrial but, instead, argues only that he could not prepare his defenses
in the first rape trial until he had received discovery in al of his cases. He relies heavily upon a
comment by thetrial court in aJanuary 16, 1996 scheduling conference following thefirst rapetrial
but before the remaining rapetrials wereconsolidated. 1nthat conference, thedefendant contended
that the bulk of his motions related to the murder trials, which were set to be tried after the rape
trials. The state argued that the defense was attempting to address motions relating to the later set
cases before the next scheduled rgpe trial. Thetria court commented:

Well, and they [the defensg] say, though, that —that depending on
the outcome of those motions that can have significant impact
upon theway they that they approach thetrial s before September.
| think that’savalid concern.

Thedefendant arguesthat thiscomment supports hisassertion that he could not prepare his defenses
in the first rapetrial in the absence of discovery from all cases. The defendant must do more than
emphatically statethat he needed certain discovery. He must show how thediscoverableitemswere
material to the preparation of his defenses.

Thedefendant pointstothetrial court’ sorder for amental evaluationinthe consolidated rape
case, which directed the parties to provide the defendant’s medical records, employment records,
school records, and psychological and psychiatric records, as proof that these items were relevant
to hisdefensesin all of thecases. Asexamined indepthinIssuelX, the defendant refused to submit
to a court-ordered mental evaluation before the first rape trial, lost the ability to present expert
testimony on insanity dueto thisrefusal, and announced beforetrial that he was not going to pursue
an insanity defense based upon lay testimony because the expert testimony had been excluded. The
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defendant hasfailed to explain how the twenty-one items he lists would have helped him prepare a
defense he ultimately elected not to present.

The defendant also contends that the trial court’s consolidation of the other rape cases and
itsruling that evidence of the remaining rape cases was admissible pursuant to Rule 404(b), Tenn.
R. Crim. P., inthetrials of those cases aswell asin the murder case show that he needed discovery
on the consolidated rape and murder cases before thefirst rapetrial. Notably, no ruling exists that
the other rape cases or the murder case were admissible pursuant to Rule 404(b) inthefirst rapetrial.
We are unable to make the mental |eap that the defendant requests, and we conclude that he is not
entitled to relief on thisissue.

B. Discovery Violations in the Consolidated Rape Case

The defendant contends that the trial court applied the wrong standards to the discovery
process during the consolidated rape trial. He asserts that the trial court misapplied Rule 16 by
restricting discovery to excul patory evidencethat the stateintended to introduceinits case-in-chief.
He maintainsthat the trial court erroneously required him to obtain discoverable materials from a
source other than the state if the other source also had the records. He dso statesthat thetrial court
refused to conduct a Rule 16(d) in camerareview of the state' s filesin order to determine whether
the state was withholding discoverable evidence. He contends that the state’ sdiscovery violations
violated hisrightsto afair trial and to due processof law. The state respondsthat the defendant has
waived thisissue by failing to citeto the record regarding the evidencethat was allegedly withheld.
It also argues that the defendant has failed to show that he was prejudiced by the withholding of
evidence.

The defendant assertsthat the consolidated rapetrial ended on May 24, 1996, and that from
July 1996 through the homicidetrial inearly 1999, he received thousands of pages of materialsthat
the state should have provided in discovery before the consolidated rape trial. He arguesthat “[it]
is impossible to discuss al of the suppressed items of discovery in this brief. A review of the
receipts of discovery and the record best reflects the information withheld and the efforts of the
defenserequired [to] obtain fundamental disclosures.” He claimsthat the fact that the state’ s July
3, 1996 open-filediscovery policy, which occurred over one month after the consolidated rapetrial,
resulted in the disclosure of two thousand pages of additiond materid is alone sufficient reason to
reversehisconvictions. Asexamplesof itemsthat the state should have provided, he pointsto TBI
summaries of his statements; TBI and FBI laboratory reports revealing that none of the victims
fingerprintswerefound in hisvehiclesnor did hisvehicles, shoesor clothing contain fibersor debris
matching Cahaba L ane; and the complaints of other rape victims whose rapeswere similar to those
described by the consolidated rape victims. It is the defendant’s responsibility to specify which
items the state should have provided as well as the reasons why these items were material to the
preparation of hisdefense. See T.R.A.P. 27(7) (requiring that the appellant’s brief set forth hisor
her contentions with respect to the issue, the reasons that those contentions require relief, citations
to authorities, and appropriate referencesto the record); Tenn. Ct. Crim. App. R. 10(b). Wedecline
the defendant’ sinvitation to sift through the voluminousrecord in search of the purported discovery
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violations. Inthisrespect, wewill consider only the specific examples of discovery violations that
the defendant mentions.

The defendant contends that the state failed to provide TBI Agent David Davenport’s
summaries of the defendant’s statements before the consolidated rape trial. In support of this
contention, the defendant cites only to Agent Davenport’ s handwritten notes and typed summaries
admitted as exhibits. Rule 16(a)(1)(A) requires the state to disclose “the substance of any ora
statement which the State intendsto offer in evidence at trial made by the defendant whether before
or after arrest in response to interrogations by any person then known to the defendant to be a law
enforcement officer.” Otherwise, reports or memoranda of law enforcement officers made in
connection with theinvestigation of acaseare not discoverable. Tenn. R. Crim. P. 16(b) (providing
that reports, memoranda, and internal state documents pertaining to theinvestigation or prosecution
of the case are not discoverabl e except as provided in subsections (A), (B), or (D) of Rule 16(a)(1)).

In the present case, the state did not offer any of the defendant’ s statementsaat trial but noted
itsintention to usethe defendant’ sstatementsin aFebruary 6, 1996 pretrial hearing. At that hearing,
the defendant acknowledged that he had received at least six different statements attributed to the
defendant. Inhisbrief, the defendant arguesthat he* did not even know of many of [his] statements
until TBI Agent Davenport’ ssummarieswere provided” after therapetrialsand therefore could not
move to suppress these satements. The defendant’ sbrief failsto explain what new statements by
him Agent Davenport’ s notes and summaries contained. We note that our own review of therecord
reveals that during a July 30, 1996 motion hearing on the state’s failure to provide excul patory
evidencein the consolidated rapetrial, the defendant attempted to explain what new statementsthe
summaries by Agent Davenport, exhibits 118 and 119, contained beyond the reports by Agent
Davenport received in 1993, exhibits 116 and 117. The state argued that exhibits 118 and 119 were
merely Agent Davenport’ sreports to his superiors paraphrasing other statements by the defendant
that had already been litigated in this case. Exhibits 116 and 117 are not contained in the record,
and, therefore, we cannot compare the reports discovered before the consolidated rape trid with
thosediscovered inthe open-filediscovery. Inany event, evenif the notesand summaries contained
new statements, the defendant was not harmed by hisinability to attempt to suppress them because
the state did not use any statements by the defendant at trial.

The defendant also states that the state did not disclose until after the consolidated rapetrial
TBI and FBI laboratory reports which revealed that none of thevictims' fingerprintswerefoundin
hisvehicles. In hisreply brief, he argues that this information was important to his defense in the
consolidated rape trial because all of the victims testified that they were inside one of hisvehicdles.
The defendant also argues that the state failed to disclose TBI and FBI laboratory reports revealing
that his vehicles, shoes, and clothing did not contain fibers or debris matching Cahaba Lane. He
maintains that these reports would have been important in the consolidated rape trial because three
of the victims claimed that the offenses occurred a Cahaba L ane.

In support of these arguments, the defendant points us to exhibit 208 in the murder trial,
whichisatwo-inch-thick binder filled primarily with multiple copies of handwritten and typed logs
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of items collected from the homicide victims, Cahaba Lane, the defendant’s residence, and his
vehicles. The binder also contains the FBI’ s results from textile fiber comparisons, DNA testing,
blood and semen testing, and hair comparisons relating to the items collected. Unfortunately, the
reports do not contain a complete key for the numbers assigned to the items tested, and therefore,
we are unableto evaluate the defendant’ s contentions regarding what the test results prove and their
valueto hisdefensein the consolidated rapetrial. See Brown, 836 S. W.2d at 548 (holding that the
defendant’ s failure to provide the discovery in dispute in the record on appeal prevented the court
from determining whether the state’ sfailureto provide theseitems affected theoutcomeof thetrial).

Initially, we note that it is not clear which materials in the black notebook the defendant
lacked. The defendant’s argument at a hearing on excul patory evidence held amonth and one-haf
before the consolidated rapetrial revealed that he knew about fingerprint and DNA testing relating
totherapeand murder cases. At thishearing, hereferred to specific results concerning DNA testing
contained within the reports located in the black notebook, but he did not refer to the results that he
raisesin thisappeal. Assuming that the defendant did not have the FBI reportsthat he now argues
the state should have disclosed, weturn briefly to therecordto attempt to discern whether theresults
of those reports support the defendant’ s contentions regarding their materiality to his defense.

Therecordrevealsthat at the August 26, 1996 hearing on the motion for new trial inthefirst
rape case, the defendant stated that he received FBI |aboratory reports after the open file discovery
permitted by the state in June 1996. He said that these reports concerned testing of “Huskey’s
clothes, of dust, debris, dirt off of his shoes. . . compared with the soil, and the sample, and the
fabricstaken from the personsat Cahaba L ane, particularly [one of the murder victims].” He stated
that he was arrested on the day that thisparticular victim was allegedly killed, and yet his shoesbore
no dirt. When the trial court questioned the relevance of that test result beyond the murder
prosecution, the defendant argued that the jurorsin the first rapetrial knew about the murders. He
contended that his ability to cast doubt upon him being the Zoo Man was relevant to the first rape
trial and all of the other cases.

At a September 10, 1996 motion hearing concerning the defendant’s motion to compel
discovery inthe murder case, the defendant argued that he received |aboratory reportsrelating to the
processing of his vehiclesin the open file discovery but that he still did not have the photographs
related to this processing or the items removed from his vehicles. The state questioned the
materidity of photographsof the defendant’ struck. Hestated that thelaboratory testsonitemstaken
from his truck revealed that those items had no evidentiary value. He asked whether the state
realized that this result “might be excul patory to the defense.”

At the September 16, 1996 hearing on the motion for new trial in the consolidated rapetrial,
the defendant argued that once he got the laboratory information from the FBI, he

found that the FBI could exclude Thomas Dee Huskey, or at |east

offer evidence to exclude him as being the person that wasin the
areaof CahabaL aneontheday hewas arrested, because they had
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his shoes. They had thefibers; they had dl of those things, and
none of them matched that area. Had we had that information,
that would have been important.

The defendant also adopted the arguments that he made at the hearing on the motion for new trial
in the first rape case.

When the state requests the FBI laboratory to conduct scientific teds, the FBI isthe state's
agent and “reports in its possession are in the state’s possession for the purposes of Rule
16(a)(1)(D).” State v. Goodman, 643 S.W.2d 375, 379 (Tenn. Crim. App. 1982). Assuming that
the FBI and TBI reportsrevealed that dirt or debris from the scene of the crimes were not found on
adefendant’s clothing or shoes or in his vehicles, they could be material to the preparation of the
defense as such evidence could contradict the victims' testimony that the defendant took themto a
specific location, Cahaba Lane. Because the FBI and TBI reports in question were in the state’s
possession and contained the results of scientific tests that were material to the preparation of the
defendant’ s defense, they were discoverable under Rule 16(a)(1)(D). We believe that the state
should have disclosed these |aboratory reports.

However, even taking the defendant’ s claims about what the FBI and TBI testsproveastrue,
webelievethat the state’ sfailureto providethetests before the consolidated rapetrial was harmless.
The rape closest in time to the defendant’s October 21, 1992 arrest occurred on October 5, 1992.
The absence of material from Cahaba L ane in the defendant’ s vehicles or on his clothing or shoes
sixteen days after the most recent crimesis of limited significance. In the most specific argument
that he made to the trial court on the subject, the defendant argued that the absence of dirt on his
shoes was important to show that he did not commit the murders on Cahaba L ane, which were not
at issuein the consolidated rapetrial. We are not persuaded that the defendant’ sinability to present
the FBI laboratory results more probably than not affected the judgments in the consolidated rape
trial. See T.R.A.P. 36(b).

With regard to the absence of fingerprintsin the defendant’ s vehicles, our exploration of the
record has revealed no instance in which the defendant argued that the FBI/TBI laboratory reports
revealed the absence of fingerprints in the defendant’s vehicles. The black binder cited by the
defendant revealsthat latent fingerprintswere taken fromhisvehicle. The binder contains arequest
from Detective Mike Freeman to the TBI for the comparison of the finger and pam prints of the
homicide victimswith “any fingerprintsfound during processing.” It containsan April 4, 1993 TBI
report, which states that one of the latent fingerprints from the defendant’ s vehicle matched the
defendant’ sright thumb print. The binder does not containthe results of fingerprint tests conducted
by the FBI. An October 28, 1996 FBI letter, which is attached to the defendant’ s October 31, 1996
notice of partid receipt of discovery, states that the FBI conducted fingerprint examinations with
regard to the homicide victims. Neither this notice nor the black binder reveal that any fingerprint
analysis involved the fingerprints of the rape victims. These documents revea that latent
fingerprints were taken from the defendant’ s vehicle and were compared to the homicide victims
fingerprints and that one of the latent fingerprints was identified as being that of the defendant.
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With the reports cited by the defendant not revealing that the fingerprints taken from his vehicle
were ever compared to those of the rape victims, we cannot assess any potential for prejudice. In
any event, we cannot say that the failureto disclose more probably than not affected the judgments.
See T.R.A.P. 36(b).

The defendant contends that the state failed to disclose the complaints of other rape victims
whose rapes were similar to those described by the consolidated rapevictims. Inhisreply brief, he
arguesthat the detectivesinvestigating him looked into these complaints because of their similarity
tothe offensesontrial but excluded him asthe perpetrator in these cases. Heclamsthat had he been
provided these statements earlier, he could have located and interviewed the complainants. His
argument with regard to the useful ness of these complaintsisthreefold: (1) that he could have used
the complaints to argue against consolidation, (2) that he could have used the clams of one of the
complai nantsto show that the defendant’ sconfessionswerefalse or unreliable, and (3) that he could
have used the complaints in two of these cases to argue a trial tha someone who looked like him
was committing the offenses. In support of these contentions, the defendant cites usto the police
report of T. S., who was raped on February 19, 1992, and to a letter from the KPD to the FBI
reguesting that the defendant’ s blood and hair be compared to evidence from T. S.’srape kit. He
citesto asearch warrant for Billy D. Foster’ shair and blood samples for comparison to evidencein
therapeof A. P. Hedso citesto the statementsof T. M., B. B., and A. R. taken in conjunction with
the investigation of the murder case.

Generally, adefendant may not discover policereportsbeforetrial. SeeStatev. Daniel, 663
SW.2d 809, 811 (Tenn. Crim. App. 1983). To the extent that officers investigated other rape
complaints to determine whether the defendant committed those offenses, Rule 16(a)(2) provides
that they are not subject to disclosure under the discovery rules because they are “reports,
memoranda, or other internal State documents made by . . . law enforcement officersin connection
with the investigation or prosecution of the case.” Furthermore, the statements of witnesses taken
during theinvestigation of the murder case arelikewise not discoverable under Rule 16(a)(2). Inthis
respect, we note that Rule 16(a)(2), dealing with information not subject to disclosure to the
defendant, excludes discovery under Rule 16(a)(1)(A), (B), and (C) from non-disclosure but not
subsection (C) that authorizes the discovery of documents and tangible objects. We will address
whether the state had an obligation to disclose these complaints as exculpatory evidence without
regard to the discovery rulesin the next issue, which deals with alleged Brady violations.

Finally, the defendant contendsthat thetrial court erroneously refused toexaminethestate’s
filespursuant to Rule 16(d) to determineif the state had failed to disclose any discoverable evidence.
Rule 16(d)(1) provides asfollows:

Upon a sufficient showing the court may at any time order that
the discovery or inspection be denied, restricted, or deferred, or
make such other order as is appropriate. Upon a motion by a
party, the court may permit the party to make such showing, in
wholeor in part, intheform of awritten statement to beinspected
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by the judge alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of the party’s
statement shall be sealed and preserved in the records of the court
to be made available to the reviewing courts in the event of an

appeal.

The plainlanguage of this provision does not authorize adefendant to request that the court conduct
anin cameraexamination of thestate' sfilesin order toferret out discoverableinformation. Instead,
the in camerareview contemplated in this section is of a party’ s written statement explaining why
the court should order the denial, restriction, or deferral of discovery. Nevertheless, the trial court
may perform an in camerainspection of evidence in the event of adiscovery dispute. See State v.
Buitts, 640 SW.2d 37, 39 (Tenn. Crim. App. 1982) (holding that although defendantsare not entitled
to routine access to police personnel records, upon a strong showing that the records contain
information material to the defendant’ s case, thetrial court should inspect therecordsin cameraand
release the items material to the defense).

In the present case, before the consolidated rapetrial, thetrial court noted that the defendant
had asked it to review the stat€ sfiles for discoverable evidence because past conduct indicated that
the state did not comply with the discovery rules and the state’s view of exculpatory evidence
differed from the defendant’s. The court noted that it had inspected the files of one of thevictims
incamera, but it declined to inspect the state’ sentirefile or al law enforcement files. The court re-
instructed the stateto discloseto thedefendant all information discoverableunder thediscovery rules
and all exculpatory information, including information about witnesses not equally available to the
defendant and any promises made to witnesses in exchange for their testimony. It stated that it was
confident that the state had done this. Regarding the broad review requested by the defendant, the
court stated, “It isnot called for by therules. Itisunprecedented, and | don’t think it is appropriate.
It is not this Court’s function to perform that task.” In light of the defendant’ s general allegations
that the files must contain discoverable evidence, we do not believe that the trial court abused it’s
discretion in declining to perform the review of the state' sfiles that the defendant requested.

In summary, the defendant is not entitled to relief on his claimed discovery violations. The
alleged violationsin thefirst rape case are either unsubstantiated in the record or unsupported by an
explanation of how they were material tothe preparation of the defense. Of thepurported examples
of violationsin the consolidated rapetrial, the defendant has failed to demonstrate that he was not
provided with some of his statements until after the trial, nor was he harmed by the inability to
suppressany undiscosed statementsif they exised becausethe state did not introduce hisstatements
at trial. With regard to the TBI and FBI laboratory reports, the stat€ s failure to disclose these
reports before the consolidated rape trial was harmless error. Finally, the complaints of other rape
victimsinvestigated as a part of this case were not subject to discovery under Rule 16(a)(1)(C) as
limited by Rule 16(a)(2).

VII. EXCULPATORY EVIDENCE
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The defendant contends that the state failed to disclose evidence favorable to the defense
beforetherapetrials. He arguesthat he could have used this evidence in the first rapetrial to show
that someone else committed the offenses, to prove that his statements were false, and to decide
whether he should use an insanity defense or agree to consolidateall the rape cases. With regard to
the consolidated rapetrial, he claimsthat he could have used the withheld evidence to argue against
consolidation and to argue for suppression of his statements. He summarily argues that the failure
to providethisevidence denied hisfederal and state constitutional rightsto due processof law, afar
trial, and the effective assistance of counsel. The state contendsthat it did not withhold excul patory
evidence and that the evidence allegedly withheld was not material to the rape cases.

Approximately ayear and one-half before the first rape trid, the defendant filed a detailed
motion for disclosure of exculpatory evidencein all of therape cases. Inthismotion, the defendant
asked the court to order the stateto furnish any evidence that was favorable, excul patory, or tended
to establish a defense, to aid in avoiding a conviction, or to mitigate punishment. The defendant
listed twenty-two examples of evidence that he was requesting, including evidence linking another
person to the crimes; information suggesting that his oral or written statements were illegally or
unconstitutionally obtained, evidence showing that he has a mental disease; and evidence from
examinations, tests, or experimentsthat failed toimplicatehimin the crimes. On October 16, 1995,
before the parties began selecting ajury, the defendant argued that the state had only provided a
boilerplate responsethat it had provided all excul patory evidenceto him. Thetrial court denied the
defendant’ smotion, ruling that the state acted at its peril in failing to provide anything to which the
defendant was entitled. Inthe consolidated rapetrial, thetrial court directed the stateto discloseall
exculpatory information to the defendant, although it was confident that the state had done this. It
declined to determine whether evidence that the defendant was seeking in discovery was favorable
or exculpatory evidenceunder Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97 (1963),
ruling that those issues would come into play after the trial.

In Brady, the United States Supreme Court determined that “ suppression by the prosecution
of evidencefavorableto an accused upon request viol ates due processwherethe evidenceismaterial
either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.” 1d.;
see also Hartman v. State, 896 SW.2d 94, 101 (Tenn. 1995). In order to establish a due process
Brady violation, the defendant must establish the following:

1. Thedefendant must have requested theinformation (unlessthe
evidence is obviously exculpatory, in which case the State is
bound to release the information whether requested or not);

2. The State must have suppressed the information;

3. Theinformation must have been favorableto the accused; and

4. Theinformation must have been material.
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Statev. Edgin, 902 SW.2d 387, 390 (Tenn. 1995) (opinion on rehearing). Evidenceis considered
material under this standard only if there is a reasonable probability that had the evidence been
disclosed to the defense, theresults of the proceeding would have been different. Kylesv. Whitley,
514 U.S. 419, 433, 115 S. Ct. 1555, 1565 (1995); Edain, 902 SW.2d at 390. The “touchstone of
materiaity”

is a “reasonable probability” of a different result, and the
adjectiveisimportant. The questionisnot whether the defendant
would more likely than not have received adifferent verdict with
the evidence, but whether in its absence he received afair trial,
understood as atrial resulting in a verdict worthy of confidence.
A “reasonable probability” of a different result is accordingly
shown when the Government's evidentiary suppression
“undermines confidence in the outcome of thetrial.”

Kyles 514 U.S. at 434, 115 S. Ct. at 1566 (citations omitted) (quoting United Statesv. Bagley, 473
U.S. 667, 678, 105 S. Ct. 3375, 3381 (1985)); see also Edain, 902 S.W.2d at 390-91. |mpeachment
evidence, aswell as excul patory evidence, fallsunder the Brady rule. Bagley, 473 U.S. at 676, 105
S. Ct. at 3380. The burden of proving aBrady violation rests with the defendant, and the violation
must be proved by apreponderance of the evidence. Edgin, 902 SW.2d at 389; State v. Spurlock,
874 SW.2d 602, 610 (Tenn. Crim. App. 1993).

A. TheFirst Rape Trial

Thedefendant contendsthat the statewithhel d thefollowing exculpatory evidenceinthefirst
rapetrial: (1) evidence of similar rapes that he did not commit, (2) TBI Agent David Davenport’s
memoranda, (3) the “Who is Kyle?’ note, (4) a statement by his ex-wife that she thought he had a
“gplit personality,” and (5) Detective Mike Freeman’s notes stating that the medical examiner’s
preliminary examination concluded that one of the murder victims was killed while the defendant
wasinjail. Hearguesthat thisevidencewasfavorableto hisdefense and preparation of thefirst rape
trial. The state contendsthat exculpatory evidence, not otherwise discoverable under the discovery
rules, must be disclosed only if its absence undermines confidencein the verdict. It arguesthat the
listed evidence was not material to thefirst rape trial.

(1) Other Rape Complaints

The defendant contends that the state should have disclosed the complaints of other rape
victims, T.S.,,B. M., A. P., T. M., and B. B., who described offenses smilar tothosein thefirst rape
trial. He arguesthat because hewas excluded as the perpetrator in these other rapes, he could have
used this evidence to show that someone dse who looked like him was committing these offenses.
The state contends that the only similarity between the complaints cited by the defendant and the
offensesin the first rape trial is that the perpetrator cursed the victims. It argues that evidence of
these dissimilar rapes was not favorable, material, or relevant to thefirst rape case. The defendant
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replies that evidence that another person may be responsible for the crime undermines confidence
in the verdict. We will review these victims' statements.

On February 19, 1992, T. S. complained that she had been raped. She said that she was
walking home at 5:00 am. when awhite male in a dark green, blue, or black Monte Carlo with a
child restraint seat in the back offered her aride. She said that en route, he turned into a driveway
and began cursing her. She sad that he made her get out of the car and remove her clothes and that
hetied her hands behind her back with rope. She stated that he forced her to perform oral sex, then
forced her into the woods, and hit her in the stomach. He penetrated her vaginally, forced her to
perform oral sex again, and gjaculated in her mouth. He returned to his car, brought her clothesto
her, and then leftin hiscar. Shedescribed her attacker asawhitemalein hisearly thirties, weighing
about 190 pounds, with black collar-length hair, and a black beard and moustache. Attached to the
complaint isasearch warrant for hair and blood samples from the defendant for DNA comparison.

Detective Tom Pressley of the KPD testified that he showed T. S. a photograph array
containing thedefendant’ spicturebut that T. S. identified another personinthearray asher attacker.
Hesaid that T. S. later called him and changed her identification to the defendant after seeing the
defendant ontelevision. Detective Pressley said that he did not charge the defendant in T. S.” scase
becausehe believed her second identification wastainted. He said that he did not know thelocation
of thelaboratory results from the DNA comparison of thedefendant’ s sampleswith T. S.’ srapekit.
Hesaid that T. S. was not a known to be a prostitute.

The complaint of T. S. contains aphotocopy of a photograph array with the notation “looks
like person who raped me” and signed by B. M. An arrow extends from this notation to the
defendant’s photograph. This is the only evidence relating to B. M. cited by the defendant.
Detective Pressley testified that he was al so involved with investigating B. M.’ s case, which hesaid
was similar to T. S.’s case. He said that the perpetrator picked up B. M. while she was walking
home on Woodbine Avenue, which is near Magnolia Avenue, after visiting a neighbor. Detective
Pressley testified that the car driven by the perpetrator wassimilar tothat in T. S.” s case and that the
rape of B. M. was also violent. He stated that although prostitutes frequent Woodbine Avenue, B.
M. was not aknown prostitute. He said that he did not charge thedefendant in B. M.’ s casebecause
the victim was afraid of the defendant and did not want to proceed with a prosecution. The record
contains arequest from the KPD for a comparison of the defendant’ s hair and blood samples with
B. M. srapekit. Detective Pressley stated that he did not know wherethe results of that comparison
were.

Thedefendant arguesthat A. P., aGerman touris rapedin the Bluff Mountain areaof Sevier
County, isthe foreign girl that Kyle confessed in his statementsto raping. The defendant refersus
to the November 20, 1991 statement of Lea Mynear, who aided A. P. after therape. Ms. Mynear
said that A. P. described her attacker as being in his mid-thirties; having short blonde hair, abeard,
and blonde body hair; and driving a beige or cream-colored truck. She said that A. P. said the man
was wearing a necklace, which she described as a claw holding a crystal orb on aleather or cloth
cord. She said that A. P. told her that the man was giving A. P. aride to the Smoky Mountains

-73-



National Park when he stopped the truck and dragged A. P. into woods. Shesaid that A. P. told her
that themanremoved A. P.” sand hisclothes, tied A. P.”shandswith her necklace, raped A. P. ordly
andvaginaly, repeatedly called her a“whore,” and asked her to cdl him“mager.” Ms. Mynear sad
that A. P. stated that the man told her that she would get off easier if she didn’t fight like the others
who ended up with broken teeth and cuts all over.

The record also contains areport by Detective Mark Turner, who met the victim and Lea
Mynear at the Sevier County Medica Center on November 20, 1991. Inthereport, Detective Turner
relates Ms. Mynear's account of what the victim told her about the offenses. This account
substantidly conforms to Ms. Mynear’s statement except that it relates that the victim told Ms.
Mynear that the perpetrator performed oral and anal sex on her and then forced her to perform oral
sex on him. Ms. Mynear also told the detective that the victim said the perpetrator picked her up at
the Greyhound Bus Terminal in Knoxville. The report also states that the victim described her
attacker as awell-groomed man in his mid-thirties with blonde hair and ablonde beard. She states
that he was approximately five feet, eight inchestdl and weighed approximatey 200 pounds. The
report sates that a sexual assault evidence collection kit was taken on the victim.

Agent David Davenport testified that before the defendant’ s statements, the defendant was
asuspect in A. P.’s case because he lived in Sevier County, A. P. was atransient, and A. P. was
picked up on Magnolia Avenue. Agent Davenport said that he did not know the results of the
comparison of the samples from Billy Foster with A. P's rape kit or if A. P. ever identified the
defendant in a photograph array. Lieutenant Larry Johnson testified that after speaking with a
captain from the Sevier County Sheriff’s Department, it was his understanding that A. P. had
identified the defendant from a photograph array.

Also with regard to A. P., the defendant cites to a search warrant requesting blood and hair
samplesfrom Billy Foster, who is described as weighing 160 to 180 pounds; being fivefeet and six
or eight inchestall, and having light reddish-brown, shoulder-length hair and alight reddish-brown
beard. The sampleswereto becompared tothe A. P.’srapekit. Citingonly to thissearchwarrant,
the defendant claimsthat he was excluded asthe perpetrator in this case. In ahearing following the
consolidated rape trial, Lieutenant Johnson stated that he did not believe that any laboratory work
regarding the defendant was done on A. P.’s samples. Without introducing the laboratory reports,
the defendant argued in another hearing that laboratory tests neither included nor excluded him as
the perpetrator in A. P.’s case.

On November 5, 1992, T. M. gave a statement to Detective Dan Stewart concerning one of
the victims in the murder case. T. M. stated that about two years earlier, she was working as a
prostitute and went with a man to his apartment, which contained numerous smal statues of
elephants. The man forced her at knife point to disrobe and attempted to tie her hands behind her
back. He pulled her hair and forced her to perform oral sex. When helaid down hisknife, shethrew
it out an open window, grabbed her clothes, and ran out the door. The statement reflectsthat T. M.
identified an individual in a photograph array as her attacker, but it does not give the identity of the
personidentified. Lieutenant Johnson testified that although the array that T. M. viewed contained
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the defendant’ s picture, he did not know if it was in the fourth position. He stated that he did not
know what became of thearray in T. M.’ s case but that the defendant was not charged in that case.

On October 29, 1992, B. B. gaveastatement relating to the murder investigation. Shestated
that on September 2, 1991, Fred Allen Sexton picked her up at the bus station on Magnolia Avenue,
took her to Jefferson County, and raped her when sherefused to smoke cocainewith him. She stated
that he pulled her to the back of the van by her neck, strangled her, took her clothes off, forced her
to perform oral sex, and had sexual intercourse with her. She said that he told her hewas going to
Kill her. Shesaidthat when she regained consciousness, shejumpedfromthe vanand ranaway. She
described Sexton aswhite and in his early thirties and stated that she thought Sexton suspected her
of telling the police that his cousin sold drugs. She said that she knew two other women who had
been taken to the murder crime scene, raped, and beaten. She said that they had said their perpetrator
had been arrested.

The defendant claims that hisDNA had been compared in other cases and that he had been
excluded asthe perpetrator. To support this contention, he refers usto the two-inch-thick notebook
discussed abovein Issue VI on discovery. Our review of the materialsin the binder does not reveal
any comparison of the defendant’sDNA withthat of T. S., B. M., A. P., T. M., or B. B. Infact, the
meager evidence in the record relating to these other rapes reveal s that samples were collected only
fromT. S, B. M., and A. P. The record does contain requests from the KPD to the FBI for a
comparison of the defendant’s DNA with therapekitsof T. S. and B. M., but the defendant has not
cited, nor have we discovered, the results of those comparisons. Additionally, although the
defendant does not cite to results from or arequest for acomparison of his DNA with A. P.’srape
Kit, we note that during argument in a September 16, 1996 hearing, he argued that the results of such
a comparison neither included nor excluded him as the perpetrator.

The state argues tha these rgpes arenot similar to the offensesin the first rape trial because
none of these victimswere snatched off the street or taken to abarn, nor was afirearm used in these
offenses. It also arguesthat the victims' hands were not tied in these offenses, but we note that T.
S. did say her hands were tied and that T. M. said her attacker attempted to tie her hands. The
defendant argues that these rapesare just as similar as those offenses in the consolidated rape trial.
He also notes that the police investigated these cases while investigating the defendant. We agree
with the state that these other rapes were dissimilar to the facts of thefirst rgpe case. We conclude
that they are not material to thefirst rapetrial.

(2) Agent Davenport’s Memoranda

The defendant contendsthat the state withheld memorandaby TBI Agent David Davenport.
In the open-file discovery following the consolidated rape trial, the defendant received the typed
summaries of the notes of Agent Davenport. The notes included in the record state that Agent
Davenport met with thedefendant in the Knox County Jail and advised him of hisrightsbut that the
defendant declined to speak with the officersand wanted alawyer. Without further explanation, the
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defendant contends that these notes were favorableto hisdecisionson hismental defenseandto his
motion to suppress his statements.

The defendant also arguesthat Agent Davenport’s November 10, 1992 memorandum, also
disclosed after the consolidated repe trial, was exculpatory. The memorandum reveals that an
assistant district attorney had asked Agent Davenport to be available to serve indictments on the
defendant to see if the defendant would talk with the agent. The defendant contends that this
information is relevant to the suppression of his statements because it is proof that the assistant
district attorney directed an officer to reestablish contact with him after he had requested a lawyer.
Thedefendant speculatesthat if thetrial court had suppressed the statementsand the evidence gained
in the search of hishome before the first rapetrial, “then the capital murder cases were gone.” He
arguesthat if the murder cases had not been pending, then he might have agreed to be evduated by
the court-appointed expert before the first rape trid and had an insanity defense to present in that
case. He asserts that he might have also agreed to consolidate all of the rape cases.

Neither the defendant’s statements nor a mental defense were used in the first rape trial.
Thus, Agent Davenport’ s notes and memorandum are not material to thefirst rapetrial. Moreover,
the defendant’ s contentions that he might have agreed to a mentd evaluation or to consolidate all
of the rape cases are speculaive at best and fall far short of undermining our confidence in the
verdict in thefirst rapetrial.

(3) “Who isKyle” Note

Duringthe suppression hearing in the consolidated rapetrial, the defendant discovered anote
that was given to Correctiond Officer Terry Birnbaum by the defendant. The note readsasfollows:

Who isKyle? Kile?

Time Loss? How Much? today? And Kyle?

I’m told Kyle Hates me? Why?

| was told they wanted to talk to Kyle & not me!

I’m told that “Kyle” said he killed 4 wemon! [sic] Raped
Many others?

Trying to trap me! Why??

Am | 2 people??? more??

| know not one of these wemon [sic] | saw in Photos!

Who isKyle? Kile? Me???

Why does he hate Me?

The trial court ruled that although it understood the state€ s argument that it did not intend to
introducethe unsigned noteand that it had no proof that it borethe defendant’ shandwriting, the state
should have disclosed the note to the defendant. It then stated that the defendant had the note at that
time and directed the parties to move on with the proceedings.
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The defendant contends that this note was favorable to hisinsanity defenseand his attempt
to suppress his statements. He argues that it was critical for him to know all of the evidence
supporting his insanity defense before the first rape trial because if he determined that his only
defense was insanity, then he might have agreed to consolidation of al the rape cases. The state
contends that trial strategy is not relevant to a Brady claim. It also argues that the notes are not
material or favorable to the defendant because the statements were not introduced in the first rape
trial.

In discussing the standard for materiality in the Brady analysis, the United States Supreme
Court has noted that a standard that focused on the withheld evidence's affect on the defendant’s
ability to prepare for trial would be unworkable in part because “knowledge of the prosecutor’s
entire case would always be useful in planning the defense.” United Statesv. Agurs, 427 U.S. 97,
112 n.20, 96 S. Ct. 2392, 2401 n.20 (1976). Instead, as stated above, we must determine whether
the absence of the withheld evidence undermines our confidence in the verdict. Neither the
statements nor the insanity defense were used in the first rapetrial, and thus, the “Who is Kyle?’
note was not material.

(4) Statement of Sherry Ball

The defendant contends that the state should have provided the statement of Sherry Ball, his
ex-wife, in which she describes the defendant as having a “split persondity” because he would be
nice and calm and then become angry within an expanse of one minute. Although not entirely clear,
the defendant apparently argues that this satement was favorable to hisinsanity defense. Because
thedefendant did not present aninsanity defenseinthefirst rapetrial, thisstatement wasnot material
in that case.

(5) Notes of Detective Mike Freeman

Thedefendant contendsthat the state shoul d have disclosed Detective Mike Freeman’ snotes,
which reveal that one of the murder victims waskilled while the defendant wasinjail. The notes
state, in pertinent part, that adoctor, who' snameisillegible, “ preliminary sez [sic] vict. hasnot been
at location more than 1 or 2 days.” The defendant summarily argues that this information was
exculpatory because it shows that his confessions are fa se and that someone el se was committing
crimessimilar to the ones with which he was charged. Healso suggestsin passing that the murders
were potential Rule404(b), Tenn. R. Crim. P., evidenceinthefirst rapetrial. The state contendsthat
the defendant fails to explain how this information, which was only a preliminary finding, was
material to the first rape case. We agree with the state that evidence of the murders was not
introduced in thefirst rape trial and, therefore, was not potential Rule 404(b) evidence. Detective
Freeman’s notes are not material to the first rape trial.

B. Consolidated Rape Tridl

-77-



The defendant contends that the state withhel d the following excul patory evidence in the
consolidated rape tria: (1) the rape complaints of other victims aleging conduct similar to the
offenses in the consolidated cases and a description that fit the defendant, who was subsequently
excluded as the perpetrator, (2) Agent Davenport’s memorandum, and (3) TBI and FBI laboratory
reports.

(1) Other similar rape complaints.

The defendant contends that the state withheld evidence of therapesof B. M., A. P.and Lea
Mynear, who described similar conduct by a person fitting his description. He states that he was
excluded as the perpetrator of these other rgpes. He argues that this evidence was materia to his
opposition to the state’ s motion to consolidate to show that the offenses were not signature crimes
asthe state alleged. He also arguesthat the fact that he was excluded inthe rape of A. P. showsthat
his statements are fdse and unreliable. The state argues that the defendant does not explain how
these rapes are similar, nor does he cite to support for his clam that he was excluded as the
perpetrator. It also argues that the evidence does not excul pate the defendant with regard to the
consolidated rape offenses, nor is it impeachment evidence in those cases.

Initidly, we note that the record reflectsthat Ms. Mynear was not arape victim but, instead,
was the person who aided A. P. after shewas raped. Ms. Mynear’s statement, relating what A. P.
told her about the offenses againg her, isrelated above. We have already described the evidence
relating to therapes of B. M. and A. P. Additionally, although the defendant does not mention the
state’' s failure to provide the statements of A. R. in thisissue, he does challenge the state’ s failure
to provide A. R.’ s statement before the consolidated rape trial in Issue VI on discovery. Inlight of
our analysis on the discovery issue, wewill also review theevidence relating to A. R.

On October 21, 1992, A. R. gave a statement to Detective Mike Upchurch, who was
investigating the murder cases. After describing her attempt to find one of the murder victims, who
was her friend, A. R. stated that about one month before the interview, she encountered a man
driving asmall yellow pickup truck on Magnolia Avenue around 1:00 or 2:00 p.m. She said that the
man asked about P. J., a prostitute who frequented the M agnoliaAvenue area. She said that shefdt
more comfortable with him because he knew P. J. and that he offered her around $75 for oral and
vaginal sex, which she thought was alot of money in light of the fact that he did not know her.

A. R. said that the man drove her to adead end road in awooded areawhere she believed that
the murder victims were later found. She said that they got out of the truck and heinsisted that she
remove her clothing. She said that although she did not want to take off all of her clothes because
her anklewasin asplint, she did so because she couldtell that the man was getting “edgy.” Shesad
that the man tied her hands behind her back with a two-foot length of smooth, off-white, braided
cord. She said that he did not have aweapon and that he told her that she would not be hurt unless
she tried to fight or untie herself. She said that he made her walk several hundred yards into the
woods where he forced her to perform “dl different kinds of sex.” She said that the man had track
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marks on the inside of hiswrist and that she believed him to be an intravenous drug user. Shesaid
that he slapped her face and punched her in the chest, breaking a couple of her ribs.

A. R. said that after an hour, the man questioned whether he should let her go because she
could have him arrested. Shesaid that she assured him that she would not contact the police and that
he said she would go tothe graveyard if shedid. She said that he |eft her in the woods and told her
to stay there until she could no longer see him. She said that when she finally found her way out of
the woods, the man drove away and that she saw the license tag on his truck. She said tha in
addition to raping her, the man took fifty dollarsfrom her shoe. She said that when she saw apicture
of the man before theinterview, sheimmediately recognized him. The record does not reflect who
showed A. R. the picture or the identity of the person in the picture.

With regard to the suppression of his statements, again wehold that the evidencerelatingto
other rapesis not material because the statements were not used. Asfor the defendant’s argument
that he could have used this evidence to oppose the consolidation of the cases in the second rape
trial, we conclude that the rapes of A. P. and B. M. were not similar to the offenses in the
consolidated rape case. The record does not reflect that A. P. or B. M. were prostitutes and neither
were taken to Cahaba Lane or to the barn at Chilhowee Park. Furthermore, the record does not
support the defendant’ s contention that he was excluded asthe perpetrator in these cases. Detective
Pressley testified that the defendant was not charged in B. M.’ s case because she was afraid of him
and did not want to press charges. With regard to A. P., although the record contains evidence that
another person, Billy Foster, was pursued as asuspect in A. P.’s case, Lieutenant Johnson testified
that he believed that A. P. also identified the defendant’s picture from a photograph array. With
regard to A. R.’s case, we can understand how the defendant would deem her statement relevant.
On the other hand, nothing in her statement undermines our confidence in the jury’ sverdict in the
consolidated rapetrial so asto make it materid.

(2) Agent Davenport’s Memorandum

The defendant again contends that the state should have disclosed Agent Davenport’s
memorandum that stated that an assistant district attorney wanted Agent Davenport to serve
indictments on the defendant to see if the defendant would talk. The defendant argues that this
memorandum contradictsthetestimony of Lieutenant Larry Johnson that he did not serve the capias
as a pretext to get the defendant to talk and that it was a coincidence that Agent Davenport
accompanied him to serve the cagpias. The trial court did not suppress the statements in the
consolidated rape trial because it found that the defendant initiated contact with the officers, who
were properly serving the capias. The defendant argues that the withheld memorandum shows that
the assistant district attorney intentionally violated hisright to counsel. We agree with the state that
Agent Davenport’s memorandum might have been relevant had the statements been introduced at
trial but that the memorandum itself is not exculpatory nor does it have any impeachment vaue
outside of the context of the suppression of the statements. Thus, the memorandum isnot material
to the consolidated rape trial.
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(3) TBI and FBI Laboratory Reports

The defendant summarily contends that the state withheld exculpatory TBI and FBI
|aboratory reports and other impeaching materialsuntil after therapetrials. Citing only to the black
notebook discussed in Issue VI on discovery, he argues that all of the TBI and FBI tests were
exculpatory because no fibers or soil from Cahaba Lane matched hisclothesor cars. He arguesthat
the tests revealed no matching fingerprints and that DNA tests excluded him as the perpetrator of
crimes similar to those charged. The state contends that the tests cited by the defendant do not
appear to be related to the consolidated rape cases. It arguesthat the record does not reflect that any
samples were obtained in conjunction with the consolidated rape cases and that no reason exists to
believe that these |aboratory reports are exculpatory or material in this case.

Asdiscussed inIssue VI, the state should have disclosed the FBI and TBI reportsunder Rule
16(a)(1)(D) becausethey contained theresults of scientific teststhat were material to the preparation
of the defendant’s defense. Nevertheless, we have already concluded that the state's falure to
disclosethereportswas harmlessdueto the passage of time between thelast of the consolidated rape
offenseson October 5, 1992, and the defendant’ sOctober 21, 1992 arrest and thefact that the reports
cited by the defendant do not reveal that the fingerprintstaken from hisvehiclewere ever compared
tothose of therapevictims. Furthermore, our review of the notebook doesnot reveal that it contains
any comparisons of the defendant’ sDNA with that of any survivingrapevictim. The defendant has
failed to show by a preponderance of the evidence that the FBI and TBI reports are sufficiently
exculpatory to the consolidated rape case so as to undermine our confidencein the verdict.

VIII. HEARING OF PRETRIAL MOTIONS

The defendant asserts that he was not able to prepare his defenses properly in both trids
becausethetrial court refused to rule on certain motions until the day of trial. He contends that the
trial court denied him due process of law by not ruling on al of his pretrial motions relating to all
of his cases beforethe rapetrials. The state contends that the trial court did not commit reversible
error by refusingto rule on the defendant’ s motions at the precise time that the defendant requested.
We conclude that the defendant hasfailed to show that he suffered any prejudice from the timing of
the trial court’ srulingson his various motions.

Rule 12(e), Tenn. R. Crim. P., provides in pertinent part that a

motion made before trial shall be determined beforetrial unless
the court, for good cause, orders that it be deferred for
determination at the trial of the general issue or until after the
verdict, but no such determination shall be deferred if a party’s
right to appeal is adversely affected.

Therationa e behind Rule 12(e) isto avoid inconveniencing the jury and witnesses; to apprise both
parties of the evidence admissibleat trial, which might affect pleanegotiationsor trial strategy; and
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to preserve the state’s right to apped an adverse ruling. State v. Aucoin, 756 S.W.2d 705, 709
(Tenn. Crim. App. 1988); Statev. Feagins, 596 S.W.2d 108, 110 (Tenn. Crim. App. 1979). In light
of these purposes, this court has interpreted “before trial” in Rule 12(€) to mean “sometime earlier
than the day the trial isto commence.” Aucoin, 756 SW.2d at 709. If “the defendant asks for a
hearing prior to trial, but the trial judge refuses to grant the defendant a hearing, the tria judge
commits error unless the record reflects good cause for deferring the hearing on the motion.” Id.

A. TheFirst Rape Trial

The defendant states that although he appeared in court on several occasions ready to argue
and present proof on hismotions, thetrial court chose, at the state’ surging, to defer hearing motions
until the day of trid. He arguesthat the trial court’s refusal to hear motions until the day of trial
simply because that was the court’s traditional practice was an insufficient reason to deny him
rulings necessary to prepare his defense. He speculates that the delayed rulings were part of the
state’s plan to force him to plead guilty before he had sufficient information to make informed
decisions. Hecontendsthat by delaying rulingsuntil theday of trial, thetrial court violated hisrights
to due process, afair trial, and the effective assistance of his counsel. The state contends that the
defendant fails to specify which motions the trial court refused to hear or to explain how he was
prejudiced by thetiming of the court’ s rulings.

We agree with the state that the defendant’ s general references to motionsfiled pretria but
not ruled upon until the day of trial are insufficient to support his argument. See T.R.A.P.
27(@Q)(1)(7). In his reply brief, the defendant refers us to his summary of all of the pretria
proceedingslocatedinthe procedural factsin hisbrief. Theonly specific contentionsregarding how
he was harmed by the allegedly belated rulings are his assertionsthat the state was abl e to show the
jury aphotograph of him, aphotograph array with theword “homicide” on the back, some rope, and
some previously undisclosed pictures without him having the benefit of the trial court’s rulings
regarding Rule 12, Tenn. R. Crim. P., or Rule 104, Tenn. R. Evid., on thisevidence. The defendant
does not state the nature of the undisclosed pictures, nor do hisreferencesto the record relate to any
undisclosed pictures. We will addressthe defendant’ s contentions only with regard to the specific
allegations of prejudice concerning his photograph taken at the time of his arrest, the photograph
array from which the victim identified him, and a piece of rope identified by the victim as the rope
that the defendant used to bind her during the offenses.

On the day trial was to begin but before the jury was selected, the trial court denied the
defendant’s motion to suppress his photograph taken at the time of his arrest and placed in a
photograph array from which the victim identified him as her attacker. Without addressing the
guestion of whether thetrial court had good causeto defer ruling on thisissue and assuming that the
trial court should have ruled upon thisissue before the day of trial, we conclude that the defendant
suffered no prejudice from the belated ruling. As discussed in Issue 11l on suppression of the
evidence stemming from the defendant’s arrest and Issue XXV relating to the admissibility of the
defendant’ sphotograph and the photograph array in thefirst rapetrial, the defendant was not entitled
to suppression of thisphotograph. With respect to the photograph array from which the photograph
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was removed, as we previously note, the record contains no evidence that the jury saw the word
“homicide” written on the back of the array. The defendant is not entitled to relief.

With respect to the rope, the state asked thevictim toidentify apieceof rope. The defendant
objected that the state had not laid a proper foundation nor proven the chain of custody with respect
to the rope and that the rope was more prejudicial than probative. He dso stated that the rope was
the subject of amotion to suppressthat had not been ruled upon beforetrial, but he did not give the
basis upon which the rope should have been suppressed. The trial court ruled that the rope was
admissiblethroughthevictimif shecouldidentify it. We areunableto determinethat the defendant
attempted to suppressthisrope beforetrial. He did file amotion to suppress evidence gained inthe
search of his home following his arrest and, aswe note in Issue Il on the propriety of defendant’s
arrest and the search of his home, rope was taken from the defendant’ s bedroom floor pursuant to
that search. Theropeat issuein thefirst rapetria was taken from the stall in the barn in which the
victimwasraped. We can discern no error with respect to the timing of the trial court’ srulingson
the piece of rope from the barn stall.

B. Consolidated Rape Trial

The defendant asserts that the trial court failed to rule on the state’s motion for a mental
eva uation until the eve of trial and did not rule until after the consolidated rape case on hismotions
for dismissal due to the violation of his right to a speedy trial, severance of the murder cases, or a
new trial inthefirst rape case. He also states generdly that thetrial court failed to rule on numerous
motionsrelatingto the homicide cases before the consolidated rapetrial. He contendsthat the delay
in ruling prevented him from incorporating the rulings into histheory of defense. The state argues
that the defendant hasfailed to show that he was prejudiced by the timing of thetrial court’ srulings.

The defendant argues that the trial court’s failure to order him to submit to a mental
examination until three days before trial precluded the opportunity for a meaningful mental
evaluation and ultimately resulted in the striking of hisinsanity defense. Initially, we notethat the
trial court ruled upon this issue on May 9, 1996, severd days before the May 13, 1996 trial date,
thereby complying with Rule 12(€). Asdiscussedin detail inthenextissuerelating to the limitation
of the defendant’s insanity defense, the trial court ordered Dr. Clifton Tennison to examine the
defendant, but Dr. Tennison found that he lacked sufficient experience and expertiseto completethe
examination. On May 9, 1996, thetrial court ordered that the defendant be examined by Dr. Phillip
Coons. The defendant refuse to submit to this examination because he objected to Dr. Coons. As
noted by the state, the defendant’s primary objection to the mental examination was unrelated to the
timing of the court’s order. Furthermore, as discussed in the next issue, the delay in reaching the
mental examination issuewaslargely dueto the numerous motionsthat thetrial court had to address.
We can discern no error.

Citing to five volumes of transcript from the hearings preceding the murder tria, the

defendant states that the triad court faled to rule before the consolidated rape trial on over fifty
motions relating to the murder cases that had been pending since 1994. He summarily argues that
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the lack of rulings on these numerous motions affected his ability to make informed decisions about
hisdefensesin the consolidated rapetrial. Without stating which motionswould have enhanced his
ability to make decisionsregarding the mental eval uation, he al so contendsthat theinability to make
meaningful decisionsresulted in the striking of hisright to offer expert tesimony on insanity in the
consolidated rape trial. We deem these contentions too generd to review. Aswith the first rape
trial, we will address only the specific motions that the defendant offers as examplesin his brief.

The defendant arguesthat he was prejudiced by thetrial court’ sfailureto rule on hismotion
for a speedy trial until December 1998 because, as time passed, the amount of time and money
invested in his trials placed pressure upon the trial court not to dismiss his cases for denial of a
speedy trial. The state contends that the defendant is not entitled to relief on this issue because he
told thetrial court that he was not pursuing amotion for speedy trial in the rape cases but only inthe
murder case. Asdiscussed inIssuell relating to the violation of the defendant’ s right to a speedy
trial, the defendant moved to dismissthe charges against him for adenia of a speedy trial on April
29, 1996, three weeks before the consolidated rape trial. Although the motion only requested the
dismissal of the homicide case, the defendant argued that his demand for a speedy trial in the
homicide case necessarily meant that he was also demanding speedy trialsin the rape cases, which
wereto betried before the homicidecase. Thetrial court considered thisargument on May 9, 1996,
and stated that the defendant’s motion to dismisswould apply to all of hiscases. On December 12,
1998, thetrial court denied the defendant’s motion to dismissin an order that onitsface relatesto
the homicide cases. Assuming that the trial court should have ruled on this issue before the
consolidated rape trial, we conclude that its failure to do so is harmless in light of our holding in
Issuell that the defendant was not denied hisright to a speedy trial in ether of the rape cases.

The defendant contends that the trial court erroneously deferred its ruling on his motion to
sever the murder charges before the consolidated rape trial. He argues that he suffered prejudice
from thisdelay because the state could have introduced evidence of the murder cases as Rule 404(b)
evidence, on cross-examination, or on rebuttal during the consolidated rapetrid. Hea so arguesthat
had he prevailed on hismotion to sever, he could have used this as abasis to exclude his satements
in the consolidated rape trial because evidence of the different murders was intertwined in the
statements. We agree with the state that the defendant has failed to show any harm from the trial
court’s failure to rule on this motion pretrial. Neither evidence of the murder cases nor his
statements were introduced in the consolidated rape case. Furthermore, the defendant ultimately
failed to prevail on his motion to sever the murder charges.

Finally, in hisreply brief, the defendant notesin passing that thetrial court erroneously failed
to rule on his motion for a new trial in the first rape case before the consolidated rapetrial. Other
than the general assertions discussed above, he gives no explanation of how he was prejudiced by
thetrial court’ sfailureto rule upon this motion beforethe consolidated rapetrid. Furthermore, we
note that the defendant amended his motion for anew trial in the first rape case five times after the
consolidated rapetrial and that, ultimately, thetrid court denied hismation for new trial inthefirst
rape case, relying primarily upon the rulings it made during the rape trials themselves. We cannot
conclude that the defendant is entitled to relief on thisissue.
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IX. LIMITATION OF INSANITY DEFENSE

The defendant contends that the manner in which the trial court conducted the mental
evaluation processin both trials violated his rights to present a defense and to due process of law.
He argues that the trial court erroneously excluded defense experts on the defendant’s mental
conditionin both trialsand theinsanity defenseinthefirst rapetrial. The state contendsthat thetrial
court properly excluded the testimony of defense experts on the defendant’s mental condition
because he refused to comply with thetrial court’s ordersthat he undergo a mental evduation by a
court-appointed expert. The defendant insiststhat in order for any waiver of theinsanity defenseto
be valid, he had to refuse to undergo the evaluation personaly, either orally or in writing. We
believethat the trial court properly sanctioned the defendant in both cases.

A defendant seeking to present an insanity defense or expert testimony of hisor her mental
condition as it relates to guilt mugt notify the district attorney general in writing within the time
provided for pretrial motions. Tenn. R. Crim. P. 12.2(a), (b). Rule 12.2(c) permitsthe state to seek
amental evaluation of the defendant by a court-appointed expert:

In an appropriate case, the court may, upon motion of the district
attorney, order the defendant to submit to a mental examination
by a psychiatrist or the other expert designated for this purpose
in the order of the court. No statement made by the defendant in
the course of any examination provided for by thisrule, whether
the examination be with or without the consent of the defendant,
no testimony by the expert based upon such statement, and no
other fruitsof the statement shall be admitted in evidenceagainst
the defendant in any criminal proceeding except for impeachment
purposes or on an issue respecting mental condition on which the
defendant has introduced testimony.

The purpose behind Rule 12.2(c) is “to provide the prosecution with a means to obtain necessary
informationto rebut evidenceof mentd condition presented by the defendant, whileat the sametime
safeguarding the defendant’ s right against self-incrimination.” State v. Huskey, 964 S.W.2d 892,
889 (Tenn. 1998). If the defendant fails to give notice or refuses to submit to a court-ordered
examination, “the court may exclude thetestimony of any expert witness offered by the defendant
on the issue of the defendant’ s mental condition.” Tenn. R. Crim. P. 12.2(d). The court may also
sanction the defendant by precluding the insanity defense. Huskey, 974 SW.2d at 896.

Thefollowing factual overview of the mental evaluation processin the defendant’ s casesis
taken from our supreme court’ s opinion stemming from the defendant’ sinterlocutory appeal of the
trial court’s Rule 12.2(c) orders in the homicide case:

In March and April of 1994, Huskey filed notice of his
intent to use expert testimony with regard to a mental condition
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and to rely on an insanity defense with respect to dl the cases.
When the State filed a motion to compel Huskey to undergo a
mental examination under Rule 12, Huskey moved for a
protective order requiring, among other things, that counsel and
a defense expert be permitted to attend the examination and that
the examination berecorded. Huskey argued that these measures
were necessary to preserve his right to counsel and his right
against self-incrimination.

Thetrial judge, Judge Ray L ee Jenkins, denied the motion
for aprotective order and entered three written ordersin al cases
compelling Huskey to undergo amental examination at the Helen
Ross McNabb Mental Health Center in Knoxville. Although
orderswere entered on May 17,1994, May 8, 1995, and May 11,
1995, no examinations were conducted because the defense
refused. Judge Jenkins later ruled that because of the refusal to
be examined, the defense could not rely on an insanity defense or
introduce expert testimony as to a menta condition in [the first
rape case], which wasfinally tried in October of 1995. Huskey
was convicted of rape and related offenses.

Withregardto [the consolidated rape caseand the homicide
case|, more hearingswere held on the mental examination issues
in February, April, and May of 1996. On May 2, 1996, Judge
Baumgartner ordered that Huskey was to be examined by Dr.
Clifton Tennison at the McNabb Mental Health Center. After a
two-hour interview with Huskey, Tennison reported to thetrial
court that he needed more sessions with Huskey, additional
background information, and also “someone with substantive
experience and demonstrated expertise,” specificaly inthefield
of disassociative identity disorder.

The trial court instructed Tennison to inquire into the
availability of additional experts in the field after finding that
someone with further expertise and experience was necessary to
effectively complete the examination:

[Dr. Tennison] advised usthat dueto the nature of the
ilInessthat Mr. Huskey may suffer from, that he felt
that he was not personally capable of providing the
Court with the best evaluation that could be
accomplished. And that he felt the appropriate thing
for him to do within the discipline that he’ s an expert
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inisto employ the services of an individual who was
more qualified, had more experience, [and] had
studied in this specific area of disassociativeidentity
disorder.

At alater hearing, Tennison related the qualifications and
experienceof several expertsinthefield of disassociativeidentity
disorder, including Dr. Phillip Coons, a psychiatrist in Indiana
who had been brought to Tennison’ sattention by the prosecution.

On May 9, 1996, thetrial court ordered in all the cases that
Huskey be examined by Tennison and Coons. Theorder required
the examination to be recorded but stated that no one could be
present during the examination unless approved by Tennison and
Coons. The order required counsel for the State and the defense
to make avalable Huskey's medical records, employment
records, school records, psychological/psychiatric records, and
witnesseswith knowledge of Huskey’ sconduct. Theorder stated
that upon compl etion of the examination, the defensewould have
“areasonable period” in which to decide whether it intended to
proceed with an insanity defense or evidence respecting amental
condition; if it did, the State would be provided with the
“evaluation and test results from the examination.”

Huskey objected to the participation of Coons, and argued
that the order violated his right to counsel, right against
self-incrimination, and right to due process. With regard to the
four capital cases, thetrial court granted Huskey’ srequest for an
interlocutory appeal of the May 9, 1996 order pursuant to Tenn.
R. App. P. 9. After the Court of Criminal Appeals denied the
appeal, [the Supreme Court] granted Huskey’s application for
permissionto apped . . ., finding that review of the May 9th order
prior to conducting the examination would provide guidance to
thetrial court on these issues and avoid the possibility of serious
errors that potentially would require retrials of four complex
capital cases.

Huskey, 974 SW.2d at 893-94 (footnotes omitted).

The defendant refused to submit to the May 9, 1996 order, and pursuant to Rule 12.2.(d),
Tenn. R. Crim. P,, the trial court precluded him from presenting expert testimony regarding his
mental condition in the consolidated rapetrial. Following the consolidated rapetrial in May 1996,
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the trial court entered an order for a mental evaluation in the homicide case on August 12, 1996,
which superceded the May 9, 1996 order. This order directed Middle Tennessee Mental Hedlth
Institute (MTMHI) to examine the defendant and prohibited defense counsel from attending the
examination but did not mandate that defense counsel disclose records or witnesses. Instead, the
order encouraged the parties to cooperate with MTMHI’s information requests “subject to the
attorney-client or other applicable privileges.” The supreme court held that the May 9, 1996 and
August 12, 1996 orders did not violate the defendant’ s right against self-incrimination or right to
counsdl. Id. at 897-98.

A. The First Rape Case

The defendant contends that thetrial court’ s striking of hisinsanity defensein thefirst rape
caseviolated his constitutional rights to present a complete defense and to due process. He asserts
that he did not have a meaningful opportunity to comply with the trial court’s order for a mental
examination beforethetrial courtimposed sanctionsand that hedid not personally refuseto undergo
the examination. He also challenges the harshness of the trial court’s sanction, arguing that Rule
12.2(d) does not permit the striking of hisinsanity defense but only hisexpert testimony and that his
constitutional right to present a defense trumps the state's procedural right to seek a mental
examination. Finally, he argues that the trial court arbitrarily denied his subsequent motion for a
mental examination, which was made over forty-five days before the trial began on October 18,
1995. The state contends that the trial court properly imposed Rule 12.2(d) sanctions after the
defendant repeatedly refused to comply withitsorders. It arguesthat the record does not reflect that
the trial court struck the insanity defense as opposed to expert testimony, but striking the entire
defense was within the trial court’s authority.

In order toaddressthe defendant’ s contentions, we begin by reviewing thetangled Rule 12.2
proceedingsin thefirst rape case in some detail. Asnoted above, on March 3, 1994, the defendant
filed notice pursuant to Rule 12.2(b) of intent to use expert testimony relating to his mental
condition bearing upon guilt. By written motion on April 7, 1994, and orally at an April 8, 1994
hearing, the state moved that the defendant undergo amental examination pursuant to Rule 12.2(c).
On April 15, 1994, the defendant filed a Rule 12.2(a) notice of intent to rely upon the insanity
defense. On April 26, 1994, the defendant moved for aprotective order, requesting that counsel and
defense experts be present at the examination, that the examination be recorded, that only one
examination be conducted by a single examiner, and that the trial court impose controls on the
release of any information gathered in the process and not rel ease any information to the state until
such time as it becomes relevant for impeachment or rebuttal. On April 27, 1994, the trial court
denied the defendant’s motion for a protective order and denied his request for an interlocutory
appeal of theissue. The court directed the state to prepare an order for amental examination. On
May 17, 1994, thetrial court entered an order directing that the defendant be examined at the Helen
Ross McNabb Center and overruling the defendant’ s motions for a protective order. On December
22,1994, thiscourt denied the defendant’ sapplication for an extraordinary appeal onthetrial court’s
denial of a protective order.
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On January 12, 1995, the state again asked the trial court to order the defendant to submit to
a mental evaluation. The trid court agreed and asked the state to submit a written order. The
defendant responded that he intended to apply for permisson to appeal this court’s denial of his
extraordinary appeal to the supreme court and believed that he had an agreement with the state not
to “push” the mental examination matter. Thetrial court declined to listen to additional argument
if the parties had nothing more of substanceto add. The record does not reflect that the defendant
pursued an apped to the supreme court.

On May 5, 1995, the court held a hearing on the state’s renewed motion for a mental
examination of the defendant. The state asked thecourt to reenter itsearlier order that the state could
havethe defendant examined. 1t noted that defense counsel had apparently instructed the defendant
not to participate in an examination pending the extraordinary appeal on the protective order. The
court agreed to reenter its order, noting that it had not permitted the conditions requested by the
defendant. Thedefendant asked if the examinationwould belimited to thefirst rape case. The court
agreed with the state that the earlier order for a mental examination gpplied to dl cases. The
defendant obj ected to the state | earning his defensesin the other casesthrough amental examination
conducted in the first rape case. The parties and the court agreed that the May 15, 1995 trid date
was no longer viable in light of the time needed for a mental examination.

On May 8, 1995, by a written order entered in all cases, the court again ordered that the
defendant submit to a mental examination and directed defense counsel to provide pertinent
information to Helen Ross McNabb Center for the evaluation. On May 10, 1995, the defendant
moved for astay of the mental examination, noting that the state had informed him that Helen Ross
McNabb Center would examine the defendant at thejail on May 11, 1995. The defendant objected
to the court ordering the mental examination in dl cases while proceedings on motions had been
stayed in all cases except the first rape case. He also contested the standard questions asked by the
Helen Ross McNabb Center as infringing upon the attorney-client privilege and renewed his
previous objections to the examination. The motion states that in the event that the court denies
relief, “ counsd respectfully hasno alternative but to invoke Mr. Huskey’ s constitutional protections
and decline to have the Defendant participate in an unlimited, uncontrolled mental examination at
thistime.” OnMay 11, 1995, the court entered acorrected order for mental examination, which did
not contain the provision requiring defense counsel to provide information.

On May 15, 1995, the state informed thetrial court that on May 12, 1995, the defendant had
refused to participate in a mental examination. It requested that the court exclude defense experts
on mental condition under Rule 12.2(d) or hold defense counsel in contempt for their willful
interference with the court’s order. The defense argued that it did not decline to participate in a
mental examination but that disputes existed over whether the examination applied to all casesand
over the scope and nature of the examination. The defendant contended that standard questions
asked by the Helen Ross McNabb Center violated the attorney-client privilege. Defense counsd
stated that he had written the center requesting certain conditions, and that the center had agreed to
some of hisrequests. He stated that he had filed amotion for a stay the previous week but that the
state had instructed the center to proceed with the examination. He said that he was aware that he
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wasrisking the striking of the mental responsibility defensein this case but that the defense refused
to participateinamental examinationthat appliedinthedefendant’ sother cases. Thestatereminded
the court that it previously had ruled that the mental examination applied to all cases. The court
noted that Rule 12.2(c) contained safeguards to protect information reveded by a defendant in a
mental examination. The court struck defense experts regarding mental condition pursuant to Rule
12.2(d).

On September 1, 1995, the defendant moved the court to order amental examination of the
defendant pursuantto Rule12.2. At aSeptember 7, 1995 hearing, thecourt sustaineditsearlier Rule
12.2(d) sanction. The defendant insisted that he was consenting to amental examination at the May
15, 1995 hearing but that the trial court had misunderstood. The court ordered a transcript of the
May 15 hearing. On September 20, 1995, the court quoted the portion of the May 15 hearing in
which it read Rule 12.2(d) striking the defendant’ s experts. It stated that its May 15 ruling left no
room for interpretation and that the defendant’ s pending motion for aRule 12.2 mental examination
“comestoo late.”

The defendant contends that the trial court’s administration of the Rule 12.2 proceedings
denied him the right to due process. He statesthat thetrial court required himto file notice of intent
to use mental defensesunder Rule 12.2in 1994 before he had received discovery in order to evaluate
hisdefenses. Evenif the defendant’ s assertion weretrue, it would not entitlehim to refuse to submit
to acourt-ordered mental examination and, as such, is not relevant to our review of the propriety of
thelimitation of hisinsanity defenseinthefirst rape case. Furthermore, the record doesnot support
his contention: 1naDecember 15, 1993 discussion on scheduling discovery and motions, the state
requested that the defendant file notices of defenses and notices relating to expert witnesses under
the discovery rules by December 21, 1993, in order to facilitate the scheduling of any evaluations
before the May 1994 trial date. The defense stated that it had no problem with the stat€ s request
but asked that the deadline be December 24, 1993. Thetrial court agreed to that time frame. At a
February 22, 1994 hearing, the defendant requested until March 3, 1994, to give “anotice of mental
responsibility” in order that the defense could review discovery materialswith itsexperts. Thetrial
court said that the notice should be given as close to March 3, 1994, as possible as the trial date
neared. The defense agreed it could do that by March 3, 1994. The defendant gave his 12.2.(b)
notice on March 3, 1994, and his 12.2(a) notice on April 15, 1994. This course of events does not
reveal that the defendant was forced to file his 12.2(a) and (b) notices prematurely.

The defendant also contends that he did not have a meaningful opportunity to comply with
the mental examination order beforethetrial court imposed sanctions on May 15, 1995. He states
that he had no notice that the state would seek Rule 12.2(d) sanctions at the May 15 scheduling
conference. He arguesthat he did not have a meaningful opportunity to oppose the sanctions. The
record again belies the defendant’ s contentions. Thetrial court ordered that the defendant undergo
amental evaluation on May 17, 1994, ailmost ayear before it imposed sanctions. During that year,
the defendant requested that the examination be conducted under certain conditions, which thetrial
court denied. Thedefendant failed in his efforts to obtan interlocutory and extraordinary appeds
regarding the denied conditions. OnMay 8, 1995, andonMay 11, 1995, thetrial court again ordered
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the examination. The defendant objected to the examination applying to al of his cases and to
certain questions he believed the examiners would ask regarding hisrepresentation. Thetrial court
heard and rejected the defendant’ sarguments on theseissueson May 5, 1995. Thedefendant’sMay
10, 1995 motion for astay of the examination statesthat the state informed him that the examination
would occur on May 11, 1995. The defendant continued to object to the terms of the examination
even after the state proposed sanctions on May 15, 1995, and, in no uncertain terms, declined to
submit to an examination that applied in all cases. Thus, the record reveals that the defendant was
given ameaningful opportunity to submit to the mental evaluation after thetrial court had ruled on
his objections.

The record also reveals that on May 15, 1995, the trial court again heard the defendant’s
argumentsregarding the conditionsunder which hewould submit to an examination. The defendant
stated that he was aware that he was risking sanctions by insisting upon the conditions. In light of
the fact that the trid court had already denied these conditions in the May 5, 1995 hearing, we
believe that the defendant had no reason to be surprised by the court’ simposition of sanctions. The
defendant’ s right to due process was not violated by the Rule 12.2 proceedings in this case.

The defendant contends that the imposition of Rule 12.2(d) sanctions violated his
constitutional right to present a defense because he did not personally refuse to submit to a mental
evaluation. He arguesthat he had no personal knowledge of therapidly evolving proceedingsfrom
May 5 through 15, 1995. He contendsthat the eventsof May 12, 1995, relating to hisrefusal to see
Rick Sawyer, aforensic socia worker from the Helen Ross McNabb Center, at thejail are disputed.
Citing to State v. Ricky Thompson, No. 03C01-9406-CR-00198, McMinn County (Tenn. Crim.
App. Jan. 24, 1996), app. denied (Tenn. July 1, 1996) (concurring in results only), he maintainsthat
adefendant must willfully and deliberately refuseto submit to amental examination before sanctions
are warranted. He argues that no evidence exigs that he personally, willfully, and deliberatdy
refused the examination. He arguesthat at aminimum, heisentitled to notice, theright to be heard,
and the presentation of evidence in order to resolve this dispute.

We begin by noting that the imposition of Rule 12.2(d) sanctionsto preclude the testimony
of defense expertsin the appropriate circumstances does not violate a defendant’ s right to present
adefense. See Taylor v. Illinois, 484 U.S. 400, 416, 108 S. Ct. 646, 656 (1988) (holding that the
exclusion of adefensewitnessasasanctionfor adiscovery violation doesnot violatethe defendant’ s
Sixth Amendment right to compul sory process, which embodies theright to present adefense); see
also United States v. Nables, 422 U.S. 225, 241, 95 S. Ct. 2160, 2171 (1975) (holding that the
exclusion of the testimony of a defense investigator because the defendant refused to provide the
state with the investigator's “highly relevant” report did not violate the defendant’s Sixth
Amendment rights to compulsory process and cross-examination). The United States Supreme
Court hasheld that atrial court does not have to determine whether the defendant or defense counsel
was at fault before imposing a sanction for a discovery violation:

In responding to discovery, the client has aduty to be candid and
forthcoming with the lawyer, and when the lawyer responds, he

-90-



or she speaks for the client. Putting to one side the exceptional
cases in which counsel is ineffective, the client must accept the
consequences of the lawyer's decision to forego cross-
examination, to decide not to put certain witnesses on the stand,
or to decide not to disclose the identity of certain withesses in
advance of trid.

Taylor, 484 U.S. at 418, 108 S. Ct. at 658. Although defense counsd may not waive certain basic
rights, such as the right to plead not guilty and the right to a trid, counsd necessarily “has full
authority to manage the conduct of thetrial.” Id. at 417-18 & n.24, 108 S. Ct. at 657 & n.24.

No Tennessee case examining the propriety of Rule 12.2(d) sanctions hasever held or even
suggested that the defendant must personally refuse to submit to amental examination as opposed
to refusing to comply with Rule 12.2(c) through counsel. See Statev. Gerald L eander Henry, No.
01C01-9505-CR-00161, Davidson County (Tenn. Crim. App. Feb. 25, 1999), overruled in part on
other grounds, 33 S.W.3d 797 (Tenn. 2000); Statev. John Parker Roe, No. 02C01-9702-CR-00054,
Shelby County (Tenn. Crim. App. Jan. 12, 1998), app. denied (Tenn. Jan. 4, 1999); see alsoHuskey,
964 S.W.2d at 896 (noting the trid court may sanction a defendant’ s failure to comply with Rule
12.2 by precluding the insanity defense or the testimony of defense experts); State v. Martin, 950
S.W.2d 20, 25-27 (Tenn. 1997) (noting that the defendant hasaright to counsel’ sadvicein deciding
whether to present an insanity defense but holding that the defendant is not constitutionally entitled
to have counsel present during a court-ordered mental examination). We note that “the right to a
defense belongs to the defendant.” Zagorski v. State, 983 S.W.2d 654, 658 (Tenn. 1998) (holding
that defensecounsel did not provideineffectiveassistancein declining to present mitigating evidence
at the insistence of a competent capital defendant). Our supreme court hasrequired trial courts to
inquire of the capital defendant personally whether he or she understands the right to present
mitigating evidence and wantsto forego presentation of mitigating evidenceat the sentencing phase.
Id. at 660-61. However, adefendant has no state or federd constitutional right to conduct his own
defensepro seand, at the sametime, be represented by counsel. Statev. Burkhart, 541 S.W.2d 365,
371 (Tenn. 1976). Typically, with the exception of certan basic constitutional rights, the
represented defendant communi cateswiththe court through counsel . Thus, we cannot agreethat the
trial court had to inquire of the defendant himself whether he intended to submit to the mental
examination. Defense counsel spoke for the defendant when he declined to have the defendant
submit to amental examination asordered by thetrial court. Thetrial court wasentitled torely upon
defense counsels repeated and emphatic refusds regarding the defendant’s participation in any
mental examination that did not conform to defense specifications.

The defendant challenges the harshness of the Rule 12.2(d) sanctions, contending that the
rule does not provide for the striking of hisinsanity defensebut only for the striking of experts. He
argues that the trial court lacked authority to strike his insanity defense, which could have been
proven through lay testimony. Asthe state pointsout, our supreme court has determined that atrial
court may sanction adefendant who failsto submit to aRule 12.2(c) mental examination by striking
defense experts on mental condition and by striking the insanity defense. Huskey, 974 SW.2d at
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896. Although the state correctly points out that at the May 15, 1995 hearing the trial court stated
that it was striking defense experts, we note that at a September 7, 1995 hearing, the court agreed
with the defendant that he had voluntarily foreclosed his insanity defense. At the September 20,
1995 hearing, thetrid court reaffirmed that it was striking def ense expertspursuant to Rule 12.2(d).
Although these events could suggest that thetrial court was striking theinsanity defense aswell as
defense expert testimony, we note the following dialogue, which occurred just before selection of
thejury:

[Defense Counsdl]: If it please the Court, in light of the Court’s
ruling concerning not being permitted to call a psychiatrist to
testify asto themental illnessof multiple personality disorder and
the Court’ sdeclining to bifurcate the case, the defendant is going
to enter aplea of not guilty but not — he is not going to enter a
plea of not guilty by reason of insanity.

We are — based on those rulings, we' re — we're — in other
words, we — we don’t think we can offer just lay testimony
without —without the jury being told that thereisamental illness
or amental disease known asthis.

[The Court]: All right.

[Defense Counsel]: And if we'rein error on that, we are. We—
S0 — so based upon that, we are not going to offer the testimony
that we have as to the defendant’ s insanity.

[The Court]: All right. . . ..

We view thisexchangeto reveal that the defendant chose not to offer lay testimony oninsanity due
to the absence of expert testimony on multiple personality disorder rather than that the trial court
prohibited lay testimony.

Citing to State v. Brown, 29 SW.3d 427 (Tenn. 2000), the defendant also argues that the
Rule 12.2(d) sanction was excessive because hisconstitutional right to present adefense trumpsthe
state’ s procedural rights under Rule 12.2. Brown providesthat in order to determine whether an
evidentiary or procedural rule that excludes evidence violates a defendant’ s constitutional right to
present a defense, courts must carefully consider the facts of the case in light of the following
considerations: “ (1) the excluded evidenceiscriticd to the defense; (2) the evidence bears sufficient
indicia of reliability; and (3) the interest supporting exclusion of the evidence is substantially
important.” Id. at 434. Without providing any argument regarding these considerations, the
defendant summarily states that the trid court mechanicdly struck hisinsanity defense upon the
state’ s oral motion.
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Initially, we note that Rule 12.2 does not prevent the defendant from presenting an insanity
defense or expert witnesses on the issue of his mental condition. The rule does attach certain
conditions to his pursuit of a defense based upon his mental condition, but our supreme court has
found those conditions to withstand certain constitutional challenges. See Huskey, 964 S.W.2d at
897-98 (holding that Rule 12.2(c) does not violate adefendant’ s right against self-incrimination or
right to counsel). Unlikethesituationin Brown, inwhich theruleagainst hearsay excluded evidence
critical to the defendant’s defense, Rule 12.2 does not exclude the defense of insanity or the
defendant’ sexperts. Instead, it wasthe defendant’ srefusal to comply with thetrial court’ sorder for
amental examination under Rule 12.2(c) that led to the exclusion of defense experts.

Although declining to create a specific standard to guide the trial court’s discretion in
sanctioning a defendant for a discovery violation by preclusion of a witness, the United States
Supreme court has noted the following considerations:

It is elementary, of course, that a trial court may not ignore the
fundamental character of the defendant’s right to offer the
testimony of witnessesin his favor. But the mere invocation of
that right cannot automatically and invariably outweigh
countervailing public interests. The integrity of the adversary
process, which depends both on the presentation of reliable
evidence and therejection of unrdiable evidence, the interest in
the fair and efficient administration of justice, and the potentia
prejudice to the truth-determining function of the trial process
must also weigh in the balance.

Taylor, 484 U.S. at 414-15, 108 S. Ct. at 656. In the same vein, this court has stated that
exclusionary rulesfor discovery violations should not be used simply to punish adefendant who has
failed to comply with the requirements of the discovery rules. State v. Garland, 617 SW.2d 176,
185 (Tenn. Crim. App. 1981). Instead, in determining whether to exclude defense evidence for a
failure to comply with discovery rules, the trial court must determine that the state would be
prejudiced and that the prejudice cannot be mitigated by other means. 1d. On the other hand, this
court has not shied away from affirming aRule 12.2(d) sanction when the failure to comply would
prejudicethe state. See John Parker Roe, slip op. a 13-14 (analyzing defendant’ srefusal to discuss
the facts of the killing during hisRule 12.2(c) examination). The defendant may not raise theissue
of his mental condition at the time of the offenses and then “tie the hands of the prosecutors’ by
refusing to participatein a Rule 12.2(c) exam. John Parker Roe, slip op. at 14. The state would be
seriously disadvantaged if it were not able to present expert testimony stemming from an
examination of the defendant to respond to the defendant’ s expert testimony regarding his mental
condition. Huskey, 964 SW.2d at 897 (citing Wayne R. LaFave, Criminal Practice and Procedure,
§19.4 at 517 (1984)). The state isalso “entitled to afair trial.” John Parker Roe, dlip op. at 14.

In the present case, webelievethat thetrial court properly precluded thedefendant’ s experts
because of hisfailureto submit to amental examination by acourt-appointed expert. Although the

-03-



defendant suggests that the state could have acquired an expert to review the reports of defense
experts, we question whether that procedure could have approximated an actual examination of the
defendant. We believe that limiting the state to review of the defense expert’ s reports would have
undermined the truth-determining function of the trial and would have been insufficient to mitigate
the prejudice to the state. The state was entitled to obtain evidence to rebut the defendant’s
assertions regarding his mental state. The defendant’s refusd to comply with Rule 12.2(c)
effectively forecl osed the state’ saccessto rebuttal evidence. The sanctionimposed by thetrial court
was not excessive.

Thedefendant al so suggeststhat thetrial court had anumber of other, lessseverealternatives
to imposing Rule 12.2(d) sanctions, including:

(1) addressing the issuesin his motion for a protective order,

(2) cdling Dr. Tennison to testify about how the mental
examination would be performed,

(3) scheduling a definite time for the examination so that he
would know what was happening and could be prepared to
videotape it,

(4) ordering an evidentiary hearing to resolve the factual disputes
surrounding the events of Mr. Sawyer’ s attempt to examine the
defendant on May 12, 1995,

(5) addressing the defendant personally and informing himthat he
would lose the right to present an insanity defense if he did not
submit to an evaluation, and

(6) ordering defense counsel to permit the examination and
holding themincivil or criminal contempt if they failed to do so.

Of these, the first three appear to be alternatives to the conditions for the examination that the
defendant requested and thetrial court denied. At the timeit imposed sanctions, thetrial court had
already declined to impose these conditions. The fourth and fifth alternatives relate to the
defendant’s contention that he personally had to waive the examination. We have already
determined that thetrial court was entitled to rely upon counsels' representationsthat the defendant
would not submit to an examination as ordered by the court. Finally, while the trial court did
consider the alternative of holding defense counsel in contempt, it declined to do soin favor of Rule
12.2(d) sanctions. Inlight of the prejudice to the state in having no rebuttal evidence regarding the
defendant’ smental condition asthetrial approached, we cannot determinethat thetrial court abused
its discretion.
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Next, the defendant contends that the trial court arbitrarily refused to grant his September
1, 1995 motionfor aRule 12.2(c) mental evaluation dueto the closenessof trial. Hearguesthat the
trial court had granted the state’s motion for a mental examination on May 5, 1995, just ten days
beforethe May 15, 1995 trial date. We agree with the state that the defendant misconstruesthetrial
court’s comment that his motion cametoo late. When taken in the context of the entire September
20, 1995 hearing on the matter, we conclude that the trial court denied the defendant’s motion
because it had already imposed Rule 12.2(d) sanctions due to his failure to submit to a mental
examination.

Nevertheless, we are concerned about thetrial court’ sterse denial of the defendant’ smotion
when the record reflects that sufficient time existed to accomplish the examination beforetrial. As
discussed above, atrial court should not exclude defense evidence pursuant to exclusionary rules
simply to punish the defendant for adiscovery violation. Garland, 617 S.\W.2d at 185. Instead, the
trial court should apply exclusonary rulesonly if the state would otherwise be prejudiced and other
means for mitigating the prejudice do not exist. Id. In the present case, we question whether the
state would have been prejudiced by thetrial court’ s permitting the defendant to submit to amental
examination in early September beforethetrial in mid-October. Ontheother hand, therecord of the
Rule 12.2 proceedings leading up to the consolidated rape trial reveals that, had the trid court
permitted amental examinationin September 1995, the defendant would not have submitted to afull
examination. In the consolidated rape trial, the defendant submitted to an examination by Dr.
Tennison but refused to allow an additional expert, Dr. Phillip Coons, to compl ete the examination
when Dr. Tennison lacked the experience and expertiseto do so. Nothing intherecord suggeststhat
the defendant’ s response would have been different if theinitial examination by Dr. Tennison had
occurred before the first rape trial rather than before the consolidated rape trial. Moreover, the
defendant’ sargument regarding hismotion for amental examination beforethefirst rapetria reveds
that he was till insisting upon some of the conditions that formed the basis for his refusal to
participate in the examination on May 15, 1995 —in particular, that the examination apply to only
the first rape case. Thus, athough the time might have been adequate to have an examination in
early September 1995, we are not convinced that the defendant would have submitted to it.

Finally, the defendant argues that, the trial court, Judge Jenkins, was disqualified to rule
uponthe Rule 12.2(c) and (d) issues because he had ex parte communi cations with Rick Sawyer, the
socia worker who sought to examinethe defendant. Hecontendsthat thetrial court received aletter
from Mr. Sawyer and that he did not discover this letter until 1998. The state contends that the
record contradicts this assertion and reveals that the letter from Mr. Sawyer was given to the
defendant before the May 15, 1995 hearing and contained no privileged information. First, even if
the defendant’ s contentions were true, this would not have justified his refusal to comply with the
court-ordered mental examination. Furthermore, as we note in Issue XX regarding the
disqualification of Judge Baumgartner, a trial court may properly communicate ex parte for
scheduling and administrative purposesthat do not deal with substantive matters. See Tenn. S. Ct.
R. 10, Canon 3(A)(7). Inthisrespect, we do not believethat thetrial court’ sreceipt of aletter from
an expert, relating that the defendant sought to impose unworkabl e conditions upon a court-ordered
mental examination, was improper. Additionally, the record reflects that the state attached a copy
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of the letter to itsMay 4, 1995 renewed motion for a mental examination of the defendant. Thus,
the defendant was aware of and had access to the letter before the trial court imposed sanctions on
May 15, 1995. Finally, the court again addressed the matter of the conditions that applied to the
mental examination at the May 5, 1995 hearing after hearing argumentsfrom both the state and the
defendant. Thus, the trial court did not deal with the matter of the conditions ex parte.

B. Consolidated Rape Trial

The defendant also challenges the trial court’s limitation of his insanity defense in the
consolidated rape trial in which jury selection began on May 14, 1996. He contends that he was
denied hisrightsto present a defense and to due process because the state and thetrial court abused
the Rule 12.2(c) process. He also argues that the trial court’s May 9, 1996 order for the defendant
to submit to a mental examination violated his rights under the state and federal constitutions, the
attorney-client privilege, the attorney work product doctrine, and an ethical rule. Finally, he argues
that Rule 12.2(d) sanctions are not mandatory and were unwarranted in this case because he did not
willfully and deliberately waive the mental examination. The state contends that the trial court
properly sanctioned the defendant because he refused to submit to a court-ordered mental
examination.

Due to the nature of the defendant’s contentions, we begin by reviewing the Rule 12.2
proceedings in the consolidated rape case in some detail. At a February 7, 1996 hearing, the state
requested that the defendant be examined under Rule 12.2(c). Thetria court asked the defendant
If mental responsibility wasgoing to beanissueat trial, and hereplied that he would not know until
he received the court’ s ruling on his motion to suppress his statements. He reminded the court that
his notice pursuant to Rule 12.2(a) and (b) was still pending from the first rape trid.

Thefollowing day, February 8, 1996, the court discussed the need for amental examination
in light of the defendant’s suggestion that the court appoint each of his alternate personalities an
attorney. After the defendant raised a number of questions regarding the manner in which the
examination would be conducted, the court stated that it would question Dr. Clifton Tennison, who
would be the court’s expert, about the need for certain questions pertaining to the defendant’s
competency. The state asked the court if it would be allowed to have the defendant examined by an
expert of itschoice. The court stated that Dr. Tennison would be the court’ s designated expert and
that Dr. Tennison would determineif other experts needed to be consulted. The state pointed to the
languagein Rule 12.2(c), which states that the court may order an examination “upon motion of the
District Attorney,” and noted that the state was not making that motion. The defendant argued that
the state had already moved for amental examination during the proceedingsin the first rape trial
and asked if the state was withdrawing that request. At that point, before the state responded, the
court took arecess and then returned and announced that it would reserve any further rulings on the
Rule 12.2 issue until it had heard from Dr. Tennison. The hearing then continued on other matters.

Almost amonth later, on April 2, 1996, the defendant asked the trial court to rule upon the
voluntariness of his statements to the policein light of his mental capacity at the time. The state
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requested that the defendant submit to a mental examination, and the trial court asked whether the
defendant was putting his menta capacity at issue. The defendant argued that the state had no
pending Rule 12.2(c) request because it had withdrawn itsrequest in early February. He contended
that any request for amental examination at this point would be untimely. The state responded that
the defendant had yet to decide if hewere going to rely upon amental defense at trial and that if he
choseto do so, it was entitled to an examination. The defendant asserted that his Rule 12.2 notices
filed during the proceedings in the first rape trial were still pending. Thetrial court ruled that the
state was making a Rule 12.2(c) request at thistime, that the state file its written request that day,
and that the defendant respond the following week.

On April 17, 1996, the trial court asked the state if it had filed a Rule 12.2 request that the
defendant be examined. The state responded that it was awaiting the defendant’ s notice of whether
he was going to rely on a mental defense. The court stated that it believed that the defendant had
announced that he was relying on amental defense at the April 2 hearing. The court told the state
that if it wanted to request a mental examination, it needed to do so forthwith. The state agreed to
file awritten request.

At an April 25, 1995 hearing, the state asked for reciprocal discovery of the reports of
defensemental health experts, Dr. Sadoff and Dr. McCoy, because it anticipated that thetrial court
would soon order amental examination of the defendant. The defendant objected that the state had
withdrawn its Rule 12.2(c) request for amental examination and had not filed anew request despite
the court ordering it to do so on several occasions. The state argued that its April 7, 1994 request
made during the proceedingsin thefirst rapetrial wasstill pending, that it had never withdrawn this
request, and that it did not need to file a new request with the 1994 request still pending. It noted
that although it was not questioning Dr. Tennison’s competence to perform the examination, it had
beenin contact with other expertsand had | ocated only three peopl e nationwidewho were competent
in the area of multiple personality disorder other than Dr. Sadoff, who had been retained by the
defendant.

Thetrial court reminded the defendant that he had wanted to wait until it had ruled on some
of his motions before deciding whether he would rely upon an insanity defense in this case. As
evidencethat the state had withdrawn its Rule 12.2(c) request, the defendant stated that, at thetime,
thetrial court had recessed the hearing and then met with the partiesin chambers and pleaded with
the state not to withdraw therequest. The defendant argued that the state’ s contention regarding the
scarcity of experts on multiple personality disorder revealed that the state had delayed in refiling a
Rule 12.2(c) motion because it was shopping for an expert. The court essentially agreed with the
defendant’ s account of the Rule 12.2 proceedings in February, March, and April of 1996. It was
perplexed by the defendant’s insistence that it hold the state to its verbal withdrawal of the Rule
12.2(c) request but not hold the defendant to his previous refusal to be evaluated under Judge
Jenkins sorder for an examinationin al hiscases. The court stated that it did not object to the state
filing arequest at thistime. The state agreed that it was renewing its motion for amental exam. On
that same day, the state filed a renewed motion for amental examination of the defendant, asking
the court to order him to submit to an exam pursuant to Rule 12.2(c).
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On April 29, 1996, the trial court noted that the state had filed a motion for a mental
examination and stated that it planned to call Dr. Tennison into court for questioning regarding the
examination. The defendant objected to the court devoting time to the state’ s procedural motion
instead of his constitutionally based motions. He also objected to having to devote histimeto the
examination so closetothetrial date. He denied that he was withdrawing his notice of intent torely
upon the insanity defense at trial. The court disagreed with the defendant that the state had caused
thedelay in attai ning the examination, noted that the state had filed arequest for mental examination,
and repeated that it was going to question Dr. Tennison on whether he could perform the
examination. The stateargued that it wasentitled to an expert of equal statureto the defense expert,
Dr. Sadoff, but that the Administrative Office of the Courts (AOC) had refused to disclose how
much money it gave the defendant for his experts. The court noted that it had instructed the AOC
not to disclosethat information and ruled that if pretrial motionswere not completed beforethe May
13, 1996 trial date, then it would continue the trial from day to day until the motions were
completed.

The following day, April 30, 1996, the court held a hearing on the state’ s renewed motion
for a Rule 12.2(c) mental evaluation. Dr. Tennison was present, and the court directed him to
conduct an initial examination, advised him about the scope of the evaluation, and asked him to
report back to the court on the need for additional assistance or information. The court stated that
Dr. Tennison could conduct asurvey of other expertsto determinetheir availability and that hecould
but was not required to consider the state’ s recommendations on whom to select. The court denied
the defendant’ s request that defense experts be present during the examination but left the issue of
videotaping theexamination to Dr. Tennison’ sdiscretion. It instructed the defendant not to send Dr.
Tennison any |etterswith conditionsfor the examination and, instead, to direct all hisrequeststo the
court.

On May 2, 1996, the trial court entered an order for the defendant to submit to a mental
evauation by the Helen Ross McNabb Center to determine his mentd condition at the time of the
offensesand at the time he gave statements during November 1992. The defendant submitted to the
examination that day. On May 8, 1996, Dr. Tennison reported that after interviewing the defendant
for two hours, he determined the need for an additional examination by a“mental health professional
who has substantial experience and demonstrated expertise in the areas of dissociation and
dissociative identity disorder.” Dr. Tennison identified two persons whom he believed could
perform the examination, Dr. Phillip Coons and Dr. Seymour Halleck. The state noted that Dr.
Coons's schedule would allow an immediate examination.

The court directed Dr. Tennison to contact these experts and to select one based upon
availability and qualification. The defendant objected to this process, arguing that a Tennessee
statute directed the way in which experts were to be selected, that the statute required that the
defendant be examined by an approved mental health facility, and that the state should not be
allowed to shop for an expert. The court ruled that based upon Dr. Tennison’s testimony, it was
satisfied about the need for an additional examination by an expert with more experience and
expertise. The court ordered that an additional examination take place and that Dr. Tennison select

-08-



one of the two identified individuals to conduct the evaluation. It declined to permit a hearing for
the defendant to question the expert, once selected, on his qualifications and the manner in which
hewould conduct the examination. It encouraged the partiesto supply Dr. Tennison and the sel ected
expert with information that Dr. Tennison had suggested would be helpful. It also suggested that
the defendant give the sel ected expert the records generated by defenseexpertsin order to facilitate
a complete and valid examination. It asked Dr. Tennison to advise the court aout whether the
selected expert would object to videotaping the examination before he scheduled the expert’s
participation. The court denied the defendant’ s requests that defense counsel and defense experts
be present during the additional examination.

OnMay 9, 1995, the defendant again objected to the additional examination, arguing that he
needed to question any new experts on ther qualifications and that the court was delegating its
responsibilities under Rule 12.2 to Dr. Tennison. The state also objected to the Rule 12.2(c)
proceedings, contending that it should be able to select the expert of its choice for the evaluation
because it had the burden of proving the defendant’s sanity beyond a reasonable doubt once the
defendant raised the issue of sanity at trial. The court ruled that it was proceeding properly under
therulesand that it was not del egating its responsibilities but was merely enlisting the assistance of
qualified individuals in selecting an expert to complete the examination.

Thetrial court then conducted aconferencetel ephone call with the partiesand Dr. Tennison.
Dr. Tennison reported that he had diminated Dr. Halleck as apossibility because Dr. Halleck had
disclosed that hisphilosophical position regarding dissociativeidentity disorder (DID) wouldimpair
his ability to evaluate the disorder fairly. Dr. Tennison said that Dr. Coons was available, could
begininterviewing the defendant the following Sunday, and could possibly compl ete the evaluation
by the next Tuesday, theday of trial. Dr. Tennison stated that Dr. Coons had requested accessto the
defendant, to the detectives who took the defendant’ s statementsin November 1992, and perhaps
to thejail nurse who had observed the defendant’ s behavior in 1992. Dr. Coons had also asked for
alist of the charges and for the defendant’ s psychiatric and psychologica records, including any
existing videotaped examinations. Dr. Tennison advised that Dr. Coons did not object to
videotaping the examination but did not have the equipment to do the taping. The court told Dr.
Tennison that it would issue an order directing Dr. Coons to perform the examination.

After the conference call, the trial court heard the defendant’s arguments regarding the
examination, although it had already made a preliminary ruling. The defendant again objected to
the process by which Dr. Coons was obtained, arguing that Tenn. Code Ann. § 33-7-301 required
that the court turn to the Commissioner of Mental Health for designation of an additional expert or
to the state Forensic Services Unit for an evaluation of the defendant. The defendant also sought to
guestion Dr. Coonsregarding any bias against DID and the detail s of the examination, including the
fee arrangements, whether defense counsel and experts could be present, and the degree of
confidentiality to be used by Dr. Coons. The defendant asked the court to set the deadlinefor his
decision on whether he would rely upon evidence of mental condition at trial, which, under thetrial
court’ sproposed order for amental examination, would trigger the state’ srecei pt of the examination
results. The court again ruled that it was proceeding appropriately. It noted that the Commissioner
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of Mental Health had designated Dr. Tennison to conduct court-ordered mental examinationsin
Knox County. The court reviewed its findings regarding the need for an additional expert and Dr.
Tennison’s role in locating that expert. Regarding confidentiality, it observed that Rule 12.2(c)
guided the disclosure and use of information gathered in a court-ordered mental evaluation. It
repeated that Dr. Coons would be the court’s, rather than the gate’s, witness and again denied the
defendant’ srequest to question Dr. Coons, noting that the examination woul d be videotaped and Dr.
Coons could be cross-examined. It stated that Dr. Coonswould determinewho, if anyone, could be
present during the examination.

The trial court stated that the defendant should provide Dr. Coons with the defendant’s
school records, medica records, psychological and psychiatric records, and employment records.
The defendant objected that these records were protected by the attorney-client privilege and work
product doctrine because they were developed and maintaned during defense counsds
representation of thedefendant. The court took thismatter under advisement. The court ordered that
Dr. Coonswould have priority to the defendant over defense counsel during the time needed for the
examination. Defense counsel announced that once the court ruled upon the defendant’ sremaining
guestions regarding the mental evaluation, they would announce whether the defendant would
participateinthe evaluation. The defense stated that if the defendant refused to submit and the court
prevented the use of mental responsibility evidence, the defendant would seek an interlocutory
appeal. The state sought to clarify the record by adding that it had previously had a brief
conversation with Dr. Coons regarding his fees but had not had a detailed conversation with him.
The court stated that it did not question the state' s ethicsin that regard.

Later that day, the trial court reported that it had spoken with Dr. Tennison, who had
communicated with Dr. Coons and had related the following information to the court: Dr. Coons
did not object to the videotaping of his interviews with the defendant or other witnesses, defense
attorneys and experts could not attend theinterviews of the defendant, and the records that the court
had requested the parties providewerenecessary for avalid examination. Thetrial court emphasized
that these records did not include conversations between defense counsel and the defendant or
information the defendant told defense counsel. The court stated that it considered theserecordsto
be protected, that it would disdose them only to Dr. Tennison and Dr. Coons, and that they would
be ultimately disclosed only upon the defendant’ s el ection to proceed with the defense. The court
related that Dr. Coons would need the defendant to be available for interviews between 8:00 a.m.
and 5:00 p.m.on Monday, May 13 and 8:00 a.m. and noon on Tuesday, May 14 with appropriate
breaks. The results of the evaluation would be available the morning of Wednesday, May 15.

The court recessed to prepare the order for the mental evaluation. The May 9, 1996 order
provided that the defendant submit to a mental examination by Dr. Tennison and Dr. Coons, the
court’ s experts. The order directed both parties

to supply any medical records, employment records, school
records, psychiatricor psychol ogical recordsincluding test results
and prior mental evaluationsthey havein their possession to the
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court so that the court can deliver those materials to Drs.
Tennison and Coonsto aid in their evaluation.

The order instructed the state to supply the charging instruments and both parties to make the
witnesses under their control availableto Drs. Tennison and Coons for interviews if the witnesses
had personal knowledge of the defendant’ s conduct at any material time. The order stated that once
Drs. Coons and Tennison completed the examination, the court would give the results to the
defendant who would have a reasonable time in which to decide if he would use a mental
responsibility defenseat trial. If the defendant elected to use that defense, the state would get the
evaluation and reports of defense experts as well as the those of the court-appointed experts. The
state would also be permitted to interview the court-appointed experts in preparation for trial.

The May 9 hearing resumed, and the court read the order to the parties. Defense counsel
stated that in the rape cases, the defendant would comply with the order asit related to Dr. Tennison,
but they refused to have the defendant participate in the examination by Dr. Coons. The defense
stated that the defendant would also cooperate with an expert appointed by the Commissioner of
Mental Health. Thestate asked the court to question the defendant to determineif he understood that
hewould forfeit apotential defenseif he refused to comply with the court’ sorder. Defense counsel
refused to allow the defendant to be questioned on the record, stating that his counsel was making
the decision. The court declined to question the defendant personally. Pursuant to Rule 12.2(d), it
ruled that the defendant would not be permitted to present expert testimony relating to mental
responsibility but that he could present lay testimony on that issue if it were otherwise admissible.
The court agreed to permit the defendant to seek an interlocutory appea on thisissue aslong asthe
proceedings in the consolidated rape trial were not stayed.

(1) Abuse of the Rule 12.2(c) Process

The defendant contends that the state and the trial court abused the Rule 12.2(c) process,
thereby denying his rights to due process and to present a defense. He argues that the trid court
arbitrarily applied the rule by denying his motion for a Rule 12.2(c) examination in the first rape
case, which was filed forty-six days before trial, as untimely but granting the state’'s Rule 12.2(c)
request in the consolidated rape case, although made only eighteen days beforetrial. He contends
that this was an abuse of discretion. Even if true, the defendant’s contention that the trial court
arbitrarily applied Rule 12.2(c) isonly rdevant to thisappeal if it relates to hisrefusal to submit to
the mental examination by Dr. Coonsor to thetrial court’ simposition of Rule 12.2(d) sanctionsfor
thisrefusd. Thedefendant hasfailed to relatethiscontention to either event. Nor do webelievethat
an arbitrary application of the rule would justify the defendant’ s refusal to comply with the court-
ordered evaluation in the consolidated rape case.

Next, the defendant arguesthat the state s pattern of delay regarding its Rule 12.2(c) request
for amental examination denied him ameaningful opportunity to present hisinsanity defensein the
consolidated rapetrial. He arguesthat the state delayed in bringing a Rule 12.2(c) request in order
to shop for the expert of its choice and to manipul ae the proceedingsto force the striking of defense
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expert testimony. The state contends that the defendant was not prejudiced by the timing of the
state’s Rule 12.2(c) motion and that the trial court properly alowed the state to request a mental
evaluation of the defendant.

Again, even if the state did deliberately delay its pursuit of a mental examination for the
nefarious purposes envisioned by the defendant, it would not have justified the defendant’ s refusal
to comply with acourt-ordered examination. Furthermore, therecord does not reveal that the state’s
rule 12.2(c) request was untimely. Rule 12.2(c) does not specify atime for the filing of a request
for a mental examination of the defendant. Rule 12.2(c) is triggered by the defendant’s filing a
notice pursuant to Rule 12.2(a) or (b), which must be filed “within the time provided for the filing
of pretrial motions or at such later time asthe court may direct.” Tenn. R. Crim. P. 12.2(a), (b). A
Rule 12.2(c) request for a mental examination is not listed among those motions that our rules of
procedurerequire befiled beforetrial. SeeTenn. R. Crim. P. 12(b). Generally, thetimefor making
pretrial motions is within the discretion of thetrial court. See Tenn. R. Crim. P. 12(c). The state
filed arenewed motion for amental examination of the defendant on April 25, 1996, two and one-
half weeks before the scheduled trial date. The granting of that motion was within thetrial court’s
discretion.

Moreover, although the state could have and, indeed, should have more vigorously pursued
the mental examination, the record does not reveal that the state intentionally delayed the Rule
12.2(c) proceedings. Asevidenceof apatternof delay, the defendant contendsthat thestate said that
it was not making aRule 12.2(c) request on February 8, 1996. Heassertsthat thetrial court directed
the state to file aRule 12.2(c) request on three separate occasions but that the state did not file the
request until April 25, 1996, only eighteen days before trial. The defendant summarily argues that
this chronology of events reveals aclear pattern of abuse by the state and the trial court as well as
an intentiona disregard for the Tennessee Rules of Crimina Procedure, the local rules, and the
defendant’ srights.

We disagree with the defendant’ s interpretation of the chronology of events as showing a
pattern of delay on the part of the state. As previously discussed, the stateinitially filed awritten
request for amental examination of the defendant on April 7, 1994, ayear and one-half before the
first rape trial began in October 1995. The state renewed this motion on May 4, 1995, but the
defendant ultimately refused to participate in the examination in May 1995. The record does not
reflect that the state affirmatively withdrew its Rule 12.2(c) request on February 8, 1996, before the
consolidated rape trial. Furthermore, in subsequent hearings on the mater, the state repeatedly
denied that it had withdrawn its request and resisted the court’ s direction that it file a new request
for a mental examination, arguing that its April 7, 1994 request was still pending. Although the
defendant persistently argued and the trial court on at least one occasion found that the state had
withdrawn its 12.2(c) request on February 8, 1996, we believe the record supportsthetrial court’s
subsequent finding that the state did not cause the delay.

In discussing the need for Rule 12.2(d) sanctions during the May 9, 1996 hearing, the trial
court found that the delay in reaching the Rule 12.2(c) examination was due to the number of issues
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being considered in the months leading up to trial. It noted that in early February 1996, the
defendant had asked for rulings on other motionsbefore el ecting to proceed with an insanity defense
in the consolidated rapetrid. It stated that it had gotten to the mentd evaluation issue as soon as
possibleinthiscase. In particular, the court noted that since February 7, 1996, it had spent eighteen
days hearing arguments and testimony on the defendant’ s motions. It stated that it smply had not
gotten to the mental responsibility issue until the last thirty days and that it “had no option, based
on thetiming of . . . things, but to proceed in the way that [it] did.” We do not detect a pattern of
delay on the part of the state regarding the mental examination of the defendant, in particular no
delay calculated to force the defendant to refuse to submit to the mental evaluation.

The defendant contendsthat he wasjustified in refusing to participate in the examination by
Dr. Coons because, dueto the closeness of the May 13, 1996 trial date, he did not have ameaningful
opportunity to comply withthe May 9 order. He arguesthat submitting to theexamination with Dr.
Coons would have prevented him from working with his attorneys in the days immediately
preceding histrial. He also contendsthat the trial court’s deadline of twenty-four hours to decide
whether to pursue his insanity defense at trid upon receipt of the examination results violated his
right to due process. The state contends that the trial court offered to continue the trial to give the
defendant additiond time to prepare. The defendant replies that by requesting a continuance he
would have had to give up hisright to a speedy trial that he had demanded since January 1995 in
order to deal with the state’s last minute request for a mental examination. He clams that it is
unconstitutional to require him to give up hisright to a speedy trial in order to gain afair trial.

In light of the circumstances surrounding the May 9 order, we do not believe that the
defendant’ sright to due process was violated. We note that the trial court, at length and on severd
occasions, entertained the defendant’ s arguments regarding his objectionsto an examination by Dr.
Coons. Although the trial court noted that it did not believe inability to prepare was the reason
behind the defendant’ srefusal tosubmit to the mental examination, thetrial court offered to continue
thetrial day to day for up to aweek in order to give the defendant time to prepare. The defendant
cannot, upon filing numerous pretrial motions, disparage the trial court for the timethat it takes to
addressthem. Asdiscussed in Issuell, the defendant did not assert hisright to a speedy trial inthe
rape cases until April 29, 1996, only ten days before the trial court’s May 9 order. In light of the
time needed to address the extensive motion practice in this case and the defendant’ s recent speedy
trial challenge, we do not believe that the defendant was faced with an unconstitutional choice
between afair trial and a speedy one.

The defendant al so contendsthat thetrial court’ s appointment of Dr. Coonsto complete Dr.
Tennison’'s examination violated Tenn. Code Ann. 8 33-7-301(a) because Dr. Coons was not
designated by the Commissioner of the Tennessee Department of Mental Hedth as required by the
statute. He argues that the procedures specified by section 33-7-301(a) help ensure that court-
ordered mental examinations are performed by qualified, unbiased experts at areasonable cost. He
also asserts that trial court violated Rule 706, Tenn. R. Evid., because it did not give him a
meaningful opportunity to determine Dr. Coons' s qualificationsto conduct the examination so that
he could properly challenge Dr. Coons' s appointment. Evenif thetrial court improperly appointed
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Dr. Coons, thisdoes not justify the defendant’ srefusal to submit to the examination. Thetrial court
struck defense experts on mental condition due to the defendant’s refusal to participate in the
examination. In this respect, the propriety of Dr. Coons as the examiner is irrelevant unless it
justified the defendant’ s refusal to comply with the court-ordered examination.

Furthermore, wedo not believethat thetrial court’ sappointment of Dr. Coonswasimproper.
The decision of whether to grant a mental examination under section 33-7-301 is within the tria
court’ sdiscretion, and this court will not reverse that decision on appeal except for an abuse of that
discretion. Statev. Lane, 689 SW.2d 202, 204 (Tenn. Crim. App. 1984). The “tria court has the
authority to designae in itsorder . . . the expert who isto perform the examination. .. .” Martin,
950 S.W.2d at 23. At thetime of thetrial court’sMay 9, 1996 order, section 33-7-301(a)* instructed
thetrial court to appoint an expert designated by the commi ssioner to conduct amental examination.
In the present case, the trial court’s appointment of Dr. Tennison, who was designated by the
commissioner, complied with the statute. If an expert designated by the commissioner could not
perform the evaluation, the statute directed that the defendant be examined as an outpatient by a
designated state or state-supported hospital. Tenn. Code Ann. 8 33-7-301(a) (1996, amended 1998).
Before the homicide case, experts a Middle Tennessee State Menta Hedlth Ingtitute (MTMHI)
examined the defendant. Although the staff had some experience with DID cases, the state mental
hospital was unable to complete amental examination of the defendant. The plain language of the
statute does not address a situation in which the designated expert believes that he cannot complete
the evaluation of mental capacity due to his lack of experience and expertise and that no onein
Tennessee is qualified to perform the evaluation. Importantly, in the defendant’s interlocutory
appeal of the Rule 12.2(c) proceedings in the homicide case, our supreme court did not disapprove
of the trial court appointing an out-of-state expert, Dr. Richard Kluft, upon the advice of Dr.
Tennison once MTMHI could not complete the examination. Huskey, 964 S.W.2d at 894.
Similarly, we do not view thetrial court’s appointment of Dr. Coons in the consolidated rape trial
to be improper under section 33-7-301(a) asit existed in 1996.

Pursuant to Rule 706(a), Tenn. R. Evid., atrial court “may not appoint expert witnesses of
its own selection on issues to be tried by a jury except as provided otherwise by law.” The
defendant’ smental state at the time of the offensesis an issue to be determined by thejury. Section
33-7-301 and Rule 12.2(c) govern thetrial court’s appointment of an expert to conduct the court-
ordered mental evaluation. Thus, the selection of the court-appointed expert in this case was
“provided otherwise by law.” See Tenn. Code Ann. § 33-7-301(a); Tenn. R. Crim. P. 12.2(c); see
also Neil P. Cohen, Tennessee L aw of Evidence8 7.06[3][b] at 7-77 (noting that thetrial court may
select an expert appointed to examine a defendant who raises a defense of mental condition in a
crimina trial). Also with regard to Rule 706, the defendant argues that the trial court’s order

4We note that the | egid ature amended section 33-7-301(a), effective July 1, 1998, adding provisionsthat al low
thetrial courtto permitthe district attorney general “to designate aqualified expert” to examine the defendant if in “the
case of apre-trial proceeding the court receivesnotice from an inpatient evaluator under subdivision (a)(1) that . . . [t]he
type or extent of assessment required exceeds the expertise or resources available to the evaluator . . ..” Tenn. Code
Ann. 8 33-7-301(a)(2)(A)(i).
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appointing Dr. Coons failed to prescribe the standards by which Dr. Coons was to conduct the
evaluation or to ask Dr. Coonsto give opinions. The May 9 order fixed the conditions under which
the examination was to take place and required Dr. Coons to submit areport on the examination.
Additionally, the trial court directed Dr. Tennison to continue to participate in the examination of
the defendant. Thus, thetrial court communicated to Dr. Coons the parameters of the examination
and the need for hisopinion. We perceive no error with regard to Rule 706.

The defendant also contends that the state manipulated the Rule 12.2 proceedings in order
to select the expert of itschoice. Evenif true, the defendant fails to explain how thiswould justify
hisrefusal to participate in the court-ordered examination, and, indeed, we concludethat it would
not. Furthermore, as previously discussed, the trial court acted within its discretion in appointing
Dr. Coons. Although the state repeatedly argued that it should be allowed to select the expert who
would perform the court-ordered examination, the trial court rejected this request. From the
inception of the Rule 12.2 proceedingsin this case, the court firmly and consistently ruled that the
Rule 12.2(c) examination would be conducted by the court’ sexpert. When Dr. Tennison, the court-
appointed expert, reported that he lacked the necessary experience and expertisein DID to complete
the defendant’ s evaluation, the court directed Dr. Tennison to suggest an expert who was qualified
to completethe examination. The court permitted but did not require Dr. Tennison to consider the
state’ srecommendations. Dr. Tennison testified that he did not recognize Dr. Coons when the state
gave him Dr. Coons'svitaprior to Dr. Tennison’sinitial examination of the defendant. When Dr.
Tennison subsequently recommended Dr. Coons to complete the examination, he stated:

| looked into my own educational and training materials and
found that particular doctor has a very high stature in forensic
psychiatry and in the diagnosis and treatment of dissociative
identity disorder. In fact, several of his papers are ones that |
have used mysdf. And when | wasasked if | remembered him
and didn’t remember him, I’ m embarrassed to say that | actually
had been trained with materials that he had produced.

Thus, therecord reflectsthat Dr. Tennison suggested Dr. Coons based upon hisqualificationsrather
than uponthestate’ srecommendation. Thetrial court found the proposed examination by Dr. Coons
to be“extremely fair.” Our review of the Rule 12.2 proceedingsin this case doesnot reveal that Dr.
Coons, although preferred by the state, was in any way affiliated with the state or biased in the
state’ s favor. We do not believe that the evolution of the Rule 12.2 proceedings in this case were
crafted to provide the state with the expert of its choice.

Finally, the defendant argues that the trial court’s ex parte communications with Drs.
Tennison and Coonsreveal that thetrial court and the District Attorney were manipulatingthe Rule
12.2(c) evaluation to ensure that the defendant was examined by the state’s chosen expert. This
assertion likewise providesno justification for the defendant’ s refusal to submit tothe May 9 order.
As discussed in Issue XX on disqualification, the record does not reflect that the trial court
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communicated ex partewith Drs. Tennison and Coonsin order to providethe statewithitspreferred
expert. The defendant is not entitled to relief on thisissue.

(2) Congtitutionality of the May 9, 1996 Order

The defendant contends that the May 9, 1996 order directing that he submit to a mental
examination by Dr. Coonsviolated hisrights under the state and federal constitutions; the attorney-
client privilege; the attorney work product doctrine; and disciplinary rule 4-101 of the Code of
Professional Responsibility, Tenn. S. Ct. R. 8. Inthisregard, he challengesthe order’ s requirement
that he turn over certain records to Drs. Tennison and Coons and make the witnesses under his
control available to these experts. He argues that he rightfully declined to be examined under an
unconstitutional and unlawful order and that the resulting sanctions erroneously denied him a
meaningful opportunity to present hisinsanity defense. The state contends that the defendant has
failed to specify how the disclosure of therecords enumerated in the May 9 order would violate any
privileges. It arguesthat the supreme court’ srulingsin Martinand Huskey control thisclaim. Italso
arguesthat the defendant did not object to giving thisinformation to Dr. Tennison but only refused
to giveit to Dr. Coons. Although the recordsin question are the work product of the defense, the
record does not reflect that the trial court’s order that the defendant provide these records was the
basisfor hisrefusal to submit to the examination.

Without further explanation, the defendant argues that thetrial court’ sorder that he provide
medical, school, employment, psychological, and psychiatric records as well as make witnesses
available to the experts violaes his Fifth and Sixth Amendment rights under the United States
Constitution and his article |, section 7, 8, and 17 rights under the Tennessee Constitution. We
decline to speculate in what way. See Tenn. Ct. Crim. App. R. 10(b) (providing that issues
unsupported by argument are waived). We note, though, that as long as the protections built into
Rule12.2(c) arescrupulously followed, “ statements made by [the defendant] during the examination,
any expert testimony based on such statements, and any ‘fruits' derived from the statements are
admissible” without violating the defendant’s right against self-incrimination or right to counsel.
Huskey, 964 SW.2d at 897-98; see also Martin, 950 S.W.2d at 24, 27.

The defendant contends that the attorney-client privilege and the work product doctrine
protect the requested materials because defense counsd obtained al of the materials subject to the
order as a result of communications with the defendant. We agree with the defendant that our
supreme court’ sruling in Huskey did not address this specificissue with regard to the May 9 order.
Huskey, 964 S.W.2d at 900. Instead, the court noted that the trial court’s superceding August 12
order directed the disclosure of materials to the examining experts “‘subject to’” any relevant
privileges. 1d. The supreme court held that the defendant could “on remand, object to disclosure
of specific materidsto the state following a Rule 12.2(c) examination and attempt to establish the
applicability of a privilege or other basis for non-disclosure.” 1d.; see also Martin, 950 SW.2d at
25.
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TheMay 9 order doesnot directly violatethe atorney-client privilege. See Tenn. Code Ann.
§ 23-3-105 (providing that an attorney may not disclose communications made by adient). The
attorney-dient privilege does not apply if athird party is present during the communication. See
Bryan, 848 SW.2d 72, 80 (Tenn. Crim. App. 1992); see also Hazlett v. Bryant, 192 Tenn. 251, 257,
241 S\W.2d 121, 124 (1951). The nature of the requested materials suggeststhat third partieswere
necessarily involved in their creation as well as their being obtained by the defense.

Tothe extent that the defense had the requested recordsinits possession, they were collected
by defense counsel or their agentsin preparation for the defendant’ strials. Thus, they were work
product. See Statev. Hunter, 764 S.W.2d 769, 770 (Tenn. Crim. App. 1988) (defining work product

as the “internal reports, documents, memoranda, etc. prepared or collected by the attorney or his
representativesin preparation for trial”); see also Tenn. R. Crim. P. 16(b)(2). Nevertheless, work
product does not enjoy an absolute privilege and may be disclosed if the failure to do so would
impose a hardship on the other party by depriving it of relevant, non-privileged facts essential to its
case. Hickmanv. Taylor, 329 U.S. 495, 511, 67 S. Ct. 385, 394 (1947); Southeastern Fleet L easing,
Inc. v. Gentry, 57 Tenn. App. 162, 172, 416 SW.2d 773, 778 (1967). In the present case, we
question thetrial court’ sorder that the defendant provide records because no evidence existsthat the
experts were unable to obtain these documents from another source. Furthermore, with the
exception of expert witnesses, a defendant may not be required to disclose his or her witnesses
beforetrial. See generaly Tenn. R. Crim. P. 16(b)(2).

In any event, therecord reveasthat thetrial court’s ordering the defendant to produce work
product did not influence hisdecision to refuse an examination by Dr. Coons. Atthe May 9 hearing,
the defendant offered to comply with the order asit related to Dr. Tennison but refused to comply
with regard to Dr. Coons. He made this statement immediately after clarifying that the records
required by the order included those that he did not intend to introduce at trial. 1n this respect, we
believe that the defendant’s argument that the order threatens defense confidences is somewhat
disingenuous as he would have willingly provided the records to Dr. Tennison. The defendant’s
stance on thisissue at the May 9 hearing reveals that the heart of the defendant’ s objection wasto
thetrial court’s appointment of Dr. Coons asthe examiner. Furthermore, on August 12, 1996, after
the consolidated rapetrial, the trial court entered a superceding order, which deleted the offensive
provisions and, instead, “ encouraged [prosecution and defense counsel] to cooperate with requests
for information from [MTMHI], subject to the attorney-client or other applicable privileges.” This
suggests that violations of the work product rule will not be an issuein aretrial of D. C.’s case.

Finally, the defendant contends that the May 9 order’s provision for the disclosure of the
listed materialsrequired defense counsel to violate DR 4-101, Tenn. S. Ct. R. 8., which prohibitsan
attorney from revealing a secret or confidence of a client or from using such to the client’s
disadvantage. The materiaslisted in the order do not fall within the disciplinary rule’s definition
of aconfidence, which is“information protected by the attorney-client privilege under applicable
law.” DR 4-101(A). Under DR 4-101(A), a secret “refers to other information gained in the
professional relationship that the client has requested be held inviolate or the disclosure of which
would be embarrassing or would be likely to be detrimental to the client.” Assuming arguendo that
thelisted materialsfall within thisdefinition, therule providesthat alawyer may reveal confidences
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or “secrets when permitted under . . . court order.” DR 4-101(C)(2). Thus, this disciplinary rule
does not prevent compliance with the May 9 order.

(3) Rule 12.2(d) Sanctions Unwarranted

The defendant contends that Rule 12.2(d) sanctions were unwarranted in this case because
thetrial courtimposed the sanctionsfor hisattorneys’ actionsrather than those of the defendant, who
did not personally, deliberately, and willfully refuse to participatein the court-ordered examination
by Dr. Coons. He also arguesthat thetrial court erroneously concluded that Rule 12.2(d) required
that it imposesanctions. The state contendsthat the sanctionswere proper. We agree with the state.

The defendant again faultsthetrial court for faling to ask the defendant personally whether
he refused to submit to the Rule 12.2(c) evaluation rather than sanctioning him for the actions of his
attorneys. Asdiscussed above with regard to the proceedingsin thefirst rgpetrial, atrial court does
not have to question the defendant personally with regard to his or her refusal to submit to a Rule
12.2(c) mental examination. Instead, the trial court is entitled to rely upon the representations of
defensecounsel that the defendant will not participatein the examination. Furthermore, wenotethat
inthe consolidated rape case, thestaterequested that thetrial court question the defendant personally
to insure that he understood the ramifications of hisrefusal to submit to the examination. Defense
counsel objected to the court questioning the defendant, and the trial court observed:

Mr. Huskey is present in the courtroom as we speak. He's been
present at every proceeding that I ve had with respect to this case.
He sfamiliar withwhat hislawyersare representing to the Couirt.
| assumeif Mr. Huskey at somepoint intimedisagreeswiththeir
counsel, that he will let me know about it. | don’'t hear anything
from him at thistime, and I’'m not going to .. . . persondly address
myself to Mr. Huskey. He's represented by counsel, and | think
the appropriate thing for meto do isto address myself to counsd.

The defendant cannot object to the trial court questioning him at trial and then argue on appeal that
the trial court should have done so. See State v. Miller, 668 S.W.2d 281, 285 (Tenn. 1984). The
trial court did not err inrelying upon the defense counsels' representations that the defendant would
not participate in the examination.

The defendant also contends that the trid court erroneously determined that imposition of
Rule 12.2(d) sanctions was mandatory rather than discretionary. We agree with the defendant that
Rule12.2(d) sanctionsarediscretionary. See Tenn. R. Crim. P. 12.2(d) (providing that thetrial court
“may exclude” defense expert testimony on mental condition for the defendant’ sfailureto comply
withRule 12.2). Wediffer, though, in our interpretation of thetrial court’scommentsregarding the
imposition of sanctions. After declining to be examined by Dr. Coons, the defendant argued that the
court should not impose sanctions due to the circumstances surrounding the Rule 12.2(c)
proceedings in this case. He argued that because of the state's belated request, the timing of the
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examination would leave him withinadequate timeto preparefor trial, to consider theresultsof Dr.
Coons's examination, or to consult with defense experts about the results. He objected to his
inability to investigate Dr. Coons and to delaying thetrial. Finally, heargued that his constitutional
right to adefense should take precedence over the state’ s statutory right to amental examination so
closeto trial.

Thetrid court responded to these arguments by noting the defendant’ s desire to wait until
the court had ruled on other motions before deciding whether he would proceed with a defense of
mental responsibility inthiscase. It found that dueto the amount of time needed for motionson this
case, it had only addressed theissue of mental responsibility withinthelast thirty days. It stated that
althoughit had attempted to protect the defendant’ srights, it would not allow the defendant to thwart
the rules to gain an unfair advantage. The court stated that if the defendant sought to use expert
testimony to present amental defense, then afair and true determination of that issue required tha
he be examined by the court’s experts. It stated that the defendant had refused to submit to an
extremely fair evaluation. Then, it ruled that as “aresult of that, it's my opinion that the rules and
the law in this state direct this court, mandate the court under the facts of this case to exclude any
testimony by expert witnesses with respect to the mental responsibility of thisdefendant.” We do
not interpret thetrial court’ suse of theterm “mandate”’ to mean that it mistakenly believed that Rule
12.2(d) sanctions were mandatory. Instead, taking this statement in the context of the defendant’s
arguments and the court’ sfindings, we believe that the court ruled that the impact of the defendant’ s
refusal to be examined by Dr. Coons justified the striking of defense experts in this case. The
defendant is not entitled to relief on thisissue.

Finally, the defendant contendsthat thetrial court abused itsdiscretionin striking hisexperts
pursuant to Rule 12.2(d) in this case. He argues that the state was not harmed by his refusal to
submit to the examination. He states that the state could have presented expert testimony through
experts who had reviewed Dr. Tennison’'s videotaped examination, the defendant’s audiotaped
statements, and information about him from the detectives, other inmates, and a background
investigation. As discussed with regard to the proceedingsin thefirst rape trial, we do not believe
that an eval uation limited to these sources coul d approxi mate one conducted withthedefendant. The
defendant notesthat in the homicide case, the state relied upon the testimony of Dr. Herbert Speigel,
who never examined the defendant. We would point out that in the homicide case, the defendant
did submit to a compl ete examination by the court-appointed experts. Inimposing sanctionsin the
consolidated rapetrial, the court noted that acompl ete examination by acourt-appointed expert was
necessary to afair determination of the mental responsibility issue. Weagreeand do not believethat
the trial court abused its discretion in imposing sanctions.

IX. CHANGE OF VENUE
The defendant contends that the trial court erred in its rulings regarding his motions for
change of venue. In the first rape case, the trial court denied the defendant’s motion, and the

defendant wastried in Knox County by aKnox County jury. Inthe consolidated rape case, thetrial
court ruled that ajury was to be selected from Hamilton County but then transported to Knoxville
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for thetrial. The defendant contendsthat the trial court erred in moving the Hamilton County jury
to Knox County. The state contends that the trial court properly denied the defendant’s motionin
the first rape case and that the trial court properly held the consolidated rapetrial in Knox County
with aHamilton County jury.

In support of his motion for a change of venue, the defendant offered the affidavit of Dr.
Charles C. Bebber, a psychologist and trial behavior consultant. The affidavit provided the
following: Dr. Bebber had reviewed the indictments and information in the defendant’s cases. He
had al so reviewed transcriptsof television and radio newscastsand copiesof newspaper articlesfrom
Knox County and surrounding countiesregarding the defendant’ scases. Dr. Bebber discussed four
factorsto support hisopinion that pretrial publicity was prejudicial and had influenced prospective
jurors. First, he said that an imagery-learning factor made the defendant and the chargesagainst him
especidly memorable. He explained that the use by the media of terms such as“Zoo Man” and
“Cahaba Lane murders’ with photographs of the defendant when he appeared “wolfman-like”
established a strong and unforgettable mental image of a person associated with the allegations of
violence. Second, an isolation-effect factor also made the defendant and the charges against him
more memorable. Dr. Bebber explained that referring to the case asKnoxville sfirst serial murder
and the case “that shocked East Tennessee” made the case unigque and, thus, made it stand out.
Third, adramatic exposition variable made the case stand out from other criminal casesin the area.
Dr. Bebber sated that the dramatic manner in which the mediareported the investigation from start
to finish, including the fact that prominent forensic experts were involved, would cause people to
remember the eventsreported in the mediamore vividly than any factsthe defense presented at trial
to dispute the charges. Finally, he said that a sensationdism factor also made the defendant’ s case
more memorabl e, stating that the substance of the news reports was of ahighly sensational quality.
Based upon his research, experience, exposure to people in the community, and review of the
publicity, Dr. Bebber believed that an unbiased jury could not be selected in Knox County or a
contiguous county.

At the hearing on the motion for a change of venue, Thomas Kohntopp, an industrial
psychologist, testified that he conducted a public opinion survey relative to the defendant and his
cases. He admitted that this survey was only the second one he had conducted relating to fair jury
selection. He reviewed the defendant’ s motion for a change of venue, the state’ s response to that
motion, the newspaper articles regarding the defendant’ s cases, and the criteria for a person to be
eligible to serve on a Knox County jury, and based upon al of this information, he developed a
guestionnaire. Hedetermined that the number of potential jurorsin Knox County wasapproximately
two hundred thousand. Based upon this number, he determined that five hundred people should be
polled, which was doneviatelephone. Hestated that the margin of error for the survey was plus or
minus five percent.

Mr. Kohntopp testified that in order to insurethat the intervieweeswere potential jurors, the
interviewers first asked whether the interviewee was at least eighteen years old, was registered to
vote, and had livedin Knox County for at |least twelve months. He said that he received five hundred
seventy-three qualified responses, of which 82.2 percent responded that they had read or heard
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something about a Knoxvillelegal caseinvolving Thomas Dee Huskey, also referred to asthe“Zoo
Man,” and the 1992 serial murders of women at Cahaba Lane. Mr. Kohntopp stated that he found
this percentage to be extremely high. The interviewees were then asked about their impression of
Thomas Huskey, the Zoo Man. The responses were written down and then classified asfavorable,
neutral, or unfavorable. The results were 52.3 percent unfavorable, 41.4 percent neutral, and 6.3
percent favorable. The next question was* Based upon what you have read or heard about the case,
do you think the defendant, Thomas Huskey, also known as the Zoo Man, is definitely not guilty,
probably not guilty, probably guilty, or definitely guilty,” to which 61.9 percent stated they thought
the defendant was either definitely guilty or probably guilty. Mr. Kohntopp stated that although “no
opinion” was not given asapossibleresponse, 31.6 percent of people surveyed said that they did not
have an opinion as to the defendant’ s guilt or innocence. Finaly, the interviewees who answered
that they believed the defendant was definitey or probably guilty were asked whether the defendant
should receivelifein prison or the death penalty if convicted. About 38 percent responded that the
defendant should receive lifein prison, about 44 percent said that he should be sentenced to death,
and about 18 percent responded that they had no opinion.

On cross-examination, Mr. Kohntopp testified that he had only seen ajury selected onetime.
He stated that he hired studentsto conduct the tel ephone surveys and that they were trained but that
the phone calswerenot monitored. He said that the telephone calls were not recorded and that the
students wrote down the interviewees answers. He stated that he and a clerk of one of the
defendant’ s attorneys reviewed the answers to the question regarding the interviewee’ simpression
of the defendant, and they decided how to classify the answers. He said that he included the Zoo
Man reference in the questions because it was the genera label applied to the defendant in the
newspaper articles.

A. TheFirst Rape Trial

The defendant argues that the evidence shows that afair trial was not possible in Knox
County and that the trial court did not properly apply Rule 21, Tenn. R. Crim. P., or Tenn. Code
Ann. 8 20-4-201. Thus, the defendant contends, the trial court improperly denied his motion for a
change of venue. The state respondsthat thetrial court properly denied the defendant’ s motion. 1t
argues that the defendant failed to present any legitimate reason to change the venue and that the
evidence presented did not indicate that afair and impartial jury not be selected in Knox County.

The decision of whether to grant amotion for a change of venue based on pretrial publicity
rests within the sound discretion of the trial court and will not be reversed on appeal absent a clear
abuse of discretion. State v. Howell, 868 S\W.2d 238, 249 (Tenn. 1993). Furthermore, the
defendant must show that thejurorswerebiased or prejudiced against him beforehisconviction will
be overturned on appeal. State v. Melson, 638 S.W.2d 342, 360-61 (Tenn. 1992).

The defendant contends that the trial court failed to determine whether “afair trial probably
could not be had” as required by Rule 21(a), Tenn. R. Crim. P, which provides.
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In al criminal prosecutions the venue may be changed upon
motion of the defendant, or upon the court’ s own motion with the
consent of the defendant, if it appears to the court that, due to
undue excitement againg the defendant in the county where the
offense was committed or any other cause, a fair trial probably
could not be had.

(Emphasis added); see also Tenn. Code Ann. § 20-4-201(1) (stating venue “may be changed . . .
upon good cause shown”) (emphasis added). The defendant insists that the trial court erred in
denying his motion and in waiting to seeif afair jury could be selected. Hearguesthat the pretrial
publicity regarding his cases was so pervasive and inflammatory that afair trial could not behadin
Knox County. Thestate argues that the trial court did not abuse its discretion in denying a change
of venue.

Initially, we emphasize, as indicated above, that Rule 21 gives the trial court discretion
regarding decisions to change venue. We do not believe the trial court abused this discretion.
Regarding the defendant’ s expert’ s survey, we note that most of it was of questionable relevance as
applied to therape cases. The questions concerned the defendant’ s homicide cases, asking whether
the interviewee had heard about the serid murders and whether, if the defendant were convicted,
they would impose asentence of lifein prison or death. Also, although 82 percent of the 573 people
polled had heard of the defendant, the Zoo Man, or the serial murders at Cahaba L ane, that fact does
not mean that afair trial probably could not be had. Indeed, mere exposure to news accounts of the
incident doesnot, sanding done, establish biasor prejudice. Prospectivejurorscan haveknowledge
of thefacts surrounding the crimeand still be qualifiedto sit onthejury. Statev. Bates, 804 S.W.2d
868, 877 (Tenn. 1991). Also, whether a person’s impression of the defendant was favorable or
unfavorable does not reflect whether the person could be an impartia juror, although we note that
47.7 percent of the peopl e surveyed responded that they had aneutral or favorableimpression of the
defendant even after they had been asked questions about the Zoo Man and serial murders. Weare
also skepticd of the vdue of the question regarding the defendant’s guilt or innocence. The
interviewees were not even given the option of “no opinion.” Nevertheless, 31.6 percent of the
people questioned said that they did not have an opinion regarding the defendant’s guilt or
innocence. We do not believe that the defendant’ s proof established that afair trial probably could
not be had.

The defendant relies upon Statev. Hoover, 594 S.\W.2d 743, 746 (Tenn. Crim. App. 1979),
inwhich this court listed seventeen factorsto consider when determining whether to grant achange
of venue:

(1) Nature, extent, and timing of pre-trial publicity.
(2) Nature of publicity asfair or inflammatory.
(3) The particular content of the publicity.
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(4)

(%)

(6)

(7)
(8)
(9)

(10)
(11)

(12)

(13)

(14)

(15
(16)

(17)

The defendant argues that all of these factors either favored changing venue or were neutral .

Whilewe agreewith the defendant that some of the publicity wasinflammatory, we notethat
much of the publicity was fair reporting of the facts. More importantly, we note the timing of the
articles and reports cited by the defendant. The first rape trial occurred in October 1995. In
reviewing all of the articles and reports cited by the defendant that were published before the first
rape trial, we note that most of them were published in October or November 1992. Furthermore,

The degree to which the publicity complained of has
permeated the area from which the venire is drawn.

Thedegreetowhichthepublicity circulated outsidethearea
from which the venireis drawn.

The time elapsed from the release of the publicity until the
trial.

The degree of care exercised in the selection of the jury.
The ease or difficulty in selecting the jury.

The veniremen’'s familiarity with the publicity and its
effect, if any, upon them as shown through their answerson
voir dire.

The defendant’ s utilization of his preemptory challenges.

The defendant’ s utilization of challenges for cause.

The participation by police or by prosecution in the release
of publicity.

The severity of the offense charged.

The absence or presence of threats, demonstrationsor other
hostility against the defendant.

Size of the areafrom which the venireis drawn.
Affidavits, hearsay or opinion testimony of witnesses.

Nature of the verdict returned by thetrial jury.
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thelatest article cited by the defendant —but still before thefirst rapetrial —was published on April
9, 1994, about eighteen months before thefirst rapetrial. Thus, thetiming of the publicity supports
thetrial court’sdecision. Moreover, five of the Hoover factors relate to the jury selection. Inthis
respect, we cannot say that the trial court erred in denying the defendant’ s motion for a change of
venue at the pretrial hearing and in opting to wait and see the jury selection process before
determining whether achange of venuewas warranted. Significantly, aswediscussin Issue X XIII,
the defendant failed to use his peremptory chalenges to strike jurors with knowledge of his other
charges despite having an opportunity to do so. Furthermore, the jury was selected in thefirst rape
case after alengthy and thorough voir dire. We cannot conclude that the trial court abused its
discretion in denying the defendant a change of venue in the first rape case.

B. Consolidated Rape Trial

On April 29, 1996, the trial court ruled on the defendant’s motion for a change of venue in
the consolidated rape case. Because of the considerable amount of recent publicity about the case,
thetrial court ruled that ajury be selected from Hamilton County but returned to Knox County for
thetrial. The defendant contendsthat thetrial court erred in returning the jury to Knox County. He
complains that because the trial venue was not aso changed to Hamilton County, eleven potential
jurorswere dismissed for cause because they stated that traveling to Knox County for atria would
be ahardship. Thus, the defendant argues, he was denied the opportunity of having these jurors sit
on hisjury. The defendant contends that moving the jurors exposed them to a prejudiced Knox
County community through motel clerks, restaurants, and Knox County court personnel. The
defendant al so complainsthat the Knox County Sheriff’ sDepartment “ hosted” thejurorsand “ cared
for their every need,” prejudicing him because part of hisdefense wasthat the sheriff’ sinvestigators
rushed to judgment. The state contends that the trial court did not abuse its discretion and the
defendant was not prgjudiced by transporting the jury to Knox County for trial, a procedure
expressly permitted by case law and statute. We agree with the state.

In State v. Nichols 877 SW.2d 722 (Tenn. 1994), the defendant moved for a change of
venue from Hamilton County. Thetrial court granted the motion, but only for the limited purpose
of selecting a jury from another county. The jury, over the defendant’s objection, was then
transported to Hamilton County for the trial. 1d. at 727. Our supreme court concluded that filing
amotion for a change of venue constituted awaiver of the defendant’ s constitutional right to have
ajury selected from the county where the crime was committed, noting that case law hasinterpreted
thisright to include being tried in the county where the crime was committed. 1d. The court held
that “ unlessthe defendantisprejudiced, theadministration of justice harmed, or thetrial court abuses
itsdiscretion, no reversible error occurs when atrial court” hasajury selected from another county
and then brought to the county of the indictment for trial. Id. at 728. The court encouraged the
legislatureto addressthisissueto “ensure uniformity and fairness acrossthe state and to avoid error
from excessive experimentation.” 1d. at 729. The following year, the statute relating to change of
venue was amended, allowing the procedure used in Nichols. Effective May 30, 1995, in al
criminal cases,
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(1) The venue may be changed, at any time before trial, upon
good cause shown, as prescribed in this part; or

(2) A court may issue an order for aspecial venire of jurorsfrom
another county if in its discretion it determines the action to be
necessary to insure afair trial.

Tenn. Code. Ann. 8 20-4-201. Thus, athough we recognize that selecting a jury from another
county and returning it to the county where the defendant was indicted increases the possibility of
thejury being exposedto prejudicial information, thisprocedure has been expressly approved by our
supreme court and our legislature. The defendant does not allege, and the record does not reflect,
that the jurors actually selected were unfar or unbiased or that the court officers acted improperly
or influenced the jury in any way. Therefore, we conclude that the trial court properly ordered a
special venirefrom Hamilton County asauthorized by Tenn. Code Ann. § 20-4-201(2) and Nichols.

Xl. ACCESSTO VICTIMS RECORDS

The defendant contends that the trial court’ s failure to alow him access to various records
of the victims violated his right to compulsory process under the Sixth Amendment to the United
States Constitution and article I, section 9 of the Tennessee Constitution. He argues that drug and
alcohol treatment records, Sexual Assault Crisis Center (SACC) records, Department of Paroles
records, KnoxvillePolice Department records, Knox County District Attorney’ s Officerecords, and
various medical or psychiatric recordsfrom the Knox County Jail and the Community Alternatives
to Prisons Program (CAPP) enjoyed no privilege and were material to thevictims' testimony. He
maintainsthat hewas entitledto review theserecordswithout regard to their admissibility. Thestate
contendsthat thetrial court allowed the defendant to view the victim’ sdrug treatment recordsin the
first rape case although they were privileged under federal law. It arguesthat thetrial court properly
denied accessto thevictim’ s SA CCrecordsupon determining that they contained nothing beneficial
to the defense. It maintains that the defendant has shown no prejudice resulting from the denid of
either set of records. With regard to the consolidated rape case, the state contendsthat the defendant
has waived this issue because his claims are wholly unsubstantiated.

A “defendant hasafundamental constitutional right to compul sory processfor the obtaining
of witnesses and when the witness is shown to be material, thetrial court has no discretion asto the
issuanceof such process.” Statev. Morgan, 825 S.W.2d 113, 117 (Tenn. Crim. App. 1991); seeU.S.
Const. Amend. VI; Tenn. Const. art. I, 8 9. In Tennessee, the right to compulsory process is
extended by statute as well as the constitution. See Tenn. Code Ann. § 40-17-105 (providing that
all criminal defendantshavetheright to compulsory processin order to acquirefavorablewitnesses).
Unlessgranted aprivilege or right by constitution, statute, common law, or rule, no one“may refuse
to be awitness,” “to disclose any matter,” or “to produce any object or writing.” Tenn. R. Evid.
501(1)-(3). Procedurally, a defendant may exercise the right to compulsory process through
subpoenas for witnesses or documents as provided by Rule 17, Tenn. R. Crim. P. Tenn. Code Ann.
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8 40-17-122. A court may issue a subpoena for the production of documents, may require the
documents be produced before trial, and may permit the parties and their attorneys to inspect the
documents once produced. Tenn. R. Crim. P. 17(c).

On the other hand, a defendant’ s right to compul sory process is not without limit:

“A court is not required to issue compulsory process for anyone
whom accused may designate as a witness; the constitutional
right to compulsory process requires such process for, and only
for, competent, material, and resident witnesses whose expected
testimony will be admissible. Within these limitations accused
may obtain the attendance of any witnesses he caresto use. . . .”

Baconv. State, 215 Tenn. 268, 273, 385 S.W.2d 107, 109 (1964) (quoting 97 C.J.S. Witnesses 8 9);
Statev. West, 767 S\W.2d 387, 401 (Tenn. 1989). Thetrial court “has the power and the duty to
prevent abuse of its process by abating subpoenas for withesses whose testimony would be
immaterial.” State v. Womack, 591 SW.2d 437, 443 (Tenn. Crim. App. 1979). This court will
reverse the trial court’ s decision to abate a subpoena only if it has abused its discretion. State v.
Connie Easterly, No. M2000-00077-CCA-R10-CO, Sequatchie County, slip op. at 8 (Tenn. Crim.
App. Mar. 1, 2001); see, e.q., State v. Burrus, 693 SW.2d 926, 929 (Tenn. Crim. App. 1985);
Womack, 591 SW.2d at 446; c.f. Morgan, 825 S.\W.2d at 117 (noting that atrial court’s denial of
a continuance to secure awitnessis reviewed for an abuse of discretion).

A. TheFirst Rape Trial

Beforetrial, the defendant sought the victim’s Drug and Rehabilitation Institute (DRI) and
SACC records. On October 5, 1995, the trial court gave the defendant an excerpt from the DRI
records but filed the balance of the DRI records under seal after reviewing them in camera. The
court denied the defendant accesstothevictim’ s SACC records, determining that federal regulations
did not require their release. During trial, the defendant renewed his motion for the SACC records
and the remaining DRI records. After reviewing al of the recordsin camera, the court ruled that it
would not release the SACC records because they were not relevant to the case. It noted that the
SACC records were not covered by any statutory privilege but stated that, as a matter of policy, a
general privacy protection should goply unlesstheinformation becamerdevant totheissuesat trial.
The court noted that it would reverse its ruling if the cross-examination of the victim caused it to
believe that the information in the SACC records was relevant.

Beforethedefendant’ scross-examination of thevictim, thetrial court gavethe defendant the
remaining records pertaining to the victim’ s DRI treatment from July 1992 to September 1992 that
were not released before trial. The trial court denied the defendant’s motion for a continuance to
investigate matters in the records, stating that the records did not contain any astounding new
information. The court also obtained and reviewed additional DRI records relaing to treatment of
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the victim before July 1992. It determined that these earlier DRI records were not relevant to the
case and stated that it would file them in the record under seal.

We believethat the trial court properly denied the defendant access to most of the victim’'s
SACC records and to her earlier DRI records. Despite the defendant’ s contentionsto the contrary,
theadmissibility of therecordsisrelevant to thetrial court’ sdisclosure of the recordsunder hisright
to compulsory process. See Bacon, 215 Tenn. at 273, 385 SW.2d at 109. Thetria court reviewed
therecordsin cameraand determined that they were not relevant to theissuesat trial. Weagreewith
the trial court’s determination with regard to the DRI records and most of the SACC records.

Regarding the SACC records, the defendant contends that the victim testified that she was
approached by an SA CC empl oyee before she spoke with the police about the rape on July 18, 1992.
Thus, he specul atesthat the SACC recordscontain prior statementsto the SACC about therape. The
only account of the offenses contained in the SACC recordsisthe following, which was entered on
a form entitled Criminal Justice Support Log Form and dated November 9, 1992: Victim
“apprehended by assailant after he had stopped and asked her for directions. July 18, 1992.
Assailant assaulted [thevictim] inbarn [at the] KnoxvilleZoo.” Thisbrief account isconsigent with
the victim’s testimony and was written amost four months after the offenses. The account is
followed by the rather cryptic statement that “ SACC/Jean Spangler accompanied to St[.] Mary’s
ER.” Itisunclear whether Ms. Spangler accompanied the victim to the emergency room, some
unnamed person accompanied Ms. Spangler to the emergency room, or the statement merely refers
to Ms. Spangler’ ssupport of the victimwhile at the emergency room. Thefirst possibility conflicts
withthevictim'’ stestimony that her aunt took her to St. Mary’ semergency room where shemet with
Jean Spangler from the SACC after telling a nurse that she had been raped. As noted by the trial
court, the remaining SACC records consist primarily of scheduling notations.

We believe that the phrase regarding Ms. Spangler going to the emergency room could be
exculpatory to the defense. Thetrial court did not hold an evidentiary hearing regarding the SACC
records, and we do not have the benefit of any findings from the trial court asto what the phrasein
guestion means. If the victim told someone at the SACC that Ms. Spangler accompanied her to the
emergency room, the defendant could have used this statement to impeach the victim’s account of
her trip to the emergency room. On the other hand, if the statement refersto someone el se— perhaps
the person who prepared the Criminal Justice Support Log Form —accompanying Ms. Spangler to
the hospital, the form would not be excul patory. Even if exculpatory, the statement would have to
be materid beforethe defendant’ sright to due process compelled disclosure of theform. SeeBrady
v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97 (1963); see also Hartman v. State, 896
S.W.2d 94, 101 (Tenn. 1995). Evidence is considered material under the sandard announced in
Brady only “*if thereisareasonabl e probability that, had the evidence been discl osed to the defense,
the result of the proceeding would have been different.”” Kylesv. Whitley, 514 U.S. 419, 433-34,
115 S. Ct. 1555, 1565 (1995) (quoting United Statesv. Bagley, 473 U.S. 667, 682, 105 S. Ct. 3375,
3383 (1985)); State v. Edgin, 902 S.W.2d 387, 390 (Tenn. 1995).
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Inthe present case, although the statement about M s. Spangler ispotentially excul patory, we
donot believeittobematerid. Thedefendant thoroughly cross-examined thevictim about her delay
in telling anyone about the rape. Also, he emphasized that she had spoken with arape counsel or
before she spoke with the police at the hospital. Thus, the defendant was able to present to the jury
the possibility that the rape counselor colored the victim’ s account of what happened in light of the
fact that the victim had not previously claimed to have been raped. Furthermore, therecords of the
victim’' streatment at St. Mary’ s Hospital state that the victim said that she had been raped, that she
complained of ashoulder injury, and that x-rayswere subsequently taken at 11:30 p.m. Thehospital
records reveal that a police officer interviewed the victim after midnight and that she met with the
“Rape Crisis Lady” after 1:30 am. The state introduced the hospital records during the victim’s
direct examination. Thus, the defendant had an opportunity to impeach thevictim’ sorder of events
but did not use the records to this end. Because we see no reasonable basis to believe that the
statement relating to Ms. Spangler would probably have changed the outcome of the trial, we
concludethat thetrial court’ sfailureto releasethe Criminal Justice Support Log Formtothedefense
was at most harmless error. Asfor the remainder of the SACC records, we affirm thetrial court’s
determination that they were irrelevant to the case

Regarding his need for the DRI records, the defendant states only that the victim was
addicted to cocaine and treated before and after the offenses on July 18, 1992. The defendant
received the DRI records from July 1992 through September 1992 and thoroughly cross-examined
the victim with these records at trial. We note that the defendant origindly requested only those
records relating to the period from July through October 1992, arguing the victim’ sdrug addiction
was relevant to the credibility and reiability of her identification of her attacker. During trial, the
defendant requested the victim’ s earlier DRI records. Thetrial court found the earlier DRI records
to beirrdevant. We cannot locate these earlier DRI records within the record on appeal in order to
review them. The defendant does not point to the location of the sealed DRI records. See T.R.A.P.
27(a)(7) (requiring that theappellant’ sbrief shall contain appropriatereferencesto therecordrelied
upon in the argument). In the jury out hearing on the records, the trial court designated the
undisclosed DRI records as exhibit ten for identification. Exhibit ten to the first rape trial isthree
unseal ed pages of the DRI records of one of the victimsin the Consolidated Rape case. Our review
of the record has not revealed the earlier DRI records of the victim in the first rape trial in another
location. Although we appreciate the difficulties in deding with a record of this magnitude, it
remains the responsibility of the appealing party to make surethat the record is complete. Statev.
Ballard, 855 S.W.2d 557, 560 (Tenn. 1993) (holding that the appealing party has a*“duty to prepare
arecord which conveysafair, accurate and complete account of what transpired with respect to the
issuesforming the basis of the appeal.”). In the absence of acomplete record, we must presume the
trial court correctly found that the earlier DRI records were irrelevant. See State v. Boling, 840
S.W.2d 944, 951 (Tenn. Crim. App. 1992) (“Absent an essential part of the record, this court must
presume that the trial court’s determination is correct.”).

The state contends that the DRI records were privileged under 38 U.S.C. § 7332(b)(2)(D).
This United States Code section is inapplicable to this case as it deals with the confidentiality of
medical records generated for programs by or for the Veteran's Health Administration. See 38

-118-



U.S.C.87332(a)(1). Therecord containsnoindicationthat thevictim’sDRI recordsfall within that
category. On the other hand, we notethat federal law providesthat

[r]ecordsof theidentity, diagnosis, prognosis, or treatment of any
patient which are maintained in connection with the performance
of any program or activity relating to substance abuse education,
prevention, training, treatment, rehabilitation, or research, which
is conducted, regulated, or directly or indirectly assisted by any
department or agency of the United States shall . . . be
confidential and be disclosed only for the purposes and under the
circumstances expressly authorized under subsection (b).

42 U.S.C. § 290dd-2(a). Subsection (b)(2)(C) permits disclosure without the patient’s consent in
the following circumstance:

If authorized by an appropriate order of a court of competent
juridiction granted after application showing good cause
therefore, including the needto avert asubstantial risk of death or
serious bodily harm. In assessing good cause the court shall
weigh the public interest and need for disclosure against the
injury to the patient, to the physician-patient relaionship, and to
the treatment services. Upon the granting of such order, the
court, in determining the extent to which any disclosure of al or
any part of any record is necessary, shal impose appropriae
safeguards against unauthorized disclosure.

In the present case, the record does not revead whether the programs offered by DRI were
“conducted, regulated, or directly or indirectly assisted” by afederal department or agency, but the
partiesand trial court acted asthough the recordswere covered by thissection and therelated federal
regulations. The defendant sought a court order for the release of the records and the trial court
evaluated the need for disclosure. Asdiscussed in the preceding paragraph, due to the absence of
the earlier DRI recordsin the record, we must presumethetrial court correctly determined that they
need not be disclosed.

Finally, we notethat in hisreply brief, the defendant summarily states that a public policy
concern for privacy cannot trump the defendant’ s state and federal constitutional rightsto confront
and cross-examine witnesses and to a fair trial. Other than this brief mention of these other
constitutional rights, the defendant makes no argument about how thetrial court’ sfailureto disclose
the victim’s SACC records and early DRI records violate his rights to confrontation, cross-
examination, and afair trial. Weview theseissuesto bewaived. SeeTenn. Ct. Crim. App. R. 10(b).

B. Consolidated Rape Case
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With regard to the consolidated rape case, the defendant contendsthat thetrial court violated
his right to compulsory process by withholding the following unprivileged records: DRI records,
medical records from the Knox County Jail, psychiatric or medical records from the Community
Alternative to Prisons Program, Department of Paroles Records, and unspecified records from the
Knoxville Police Department and Knox County District Attorney’ s Office rdating to the victims.
He arguesthat theserecords are relevant because two of the victimstestified on direct examination
about their drug usage, criminal histories, and current probation or parole status. Without further
explanation, he statesthat the requested records were material to the testimony of thesetwo victims.

Regarding the DRI records, at aMay 6, 1996, hearing, the trial court disclosed three pages
of these records to the parties. The court ruled that the remainder of the records contained no
information relating to the case and were protected from disclosure by federal regulations. Thetrial
court sealed the remainder of the DRI records and made them a part of the record. Asnoted earlier,
the right to compulsory process extends only to admissible, relevant evidence. See Bacon, 215
Tenn. at 273, 385 S.W.2d at 109. In the present case, neither party has discussed the federal statute
and corresponding regul ationsthat extend confidentiality to drug treatment records. See42 U.S.C.
§290dd-2(a); 42 C.F.R. 8 2, et seq. We view the parties briefs to be inadequate in this regard,
especidly inlight of the fact that thisfederal privilege formed one of thetrial court’ s two bases for
non-disclosure. In any event, we have reviewed the sealed DRI records and agree with the tria
court’ s ruling that they are not relevant to the case.

The defendant obtained the victims' files from the Knox County Sheriff’s Department and
CAPPunder Tenn. Code Ann. 8 10-7-503(a), which generally permitsthe publictoinspect all state,
county, and municipal records. The trial court determined that the defendant was not entitled to
medical records contained within the files because those records were protected by a statutory
exception. See Tenn. Code Ann. 8§ 10-7-504(a)(1). The court initially delayed ruling upon a
psychological report contained within the CAPP file in order to determine whether the victim had
waived any privilege with regard to the report by including it in materials that she submitted to the
court inrelation to the CAPP program. Although the defendant does not point usto thetrial court’s
subsequent ruling on thisissue, we observethat the trial court later noted that it had ruled that the
medical and psychological records were protected by statute.

The exception relied upon by thetrid court providesin pertinent part as follows:

The medical records of patients in state, county and municipal
hospitals and medical facilities, and the medical records of
personsreceiving treatment, in wholeor in part, at the expense of
the state, county or municipality, shall be treated as confidential
and shall not be open for inspection by members of the public.

Id. The defendant argues that the Knox County Jail is not a hospital. The defendant never
challenged the application of this exception on this ground before the trial court. In fact, at the
hearing on this matter, the defendant agreed that the exception applied but argued tha discovery
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rules and the state’ s duty to produce excul patory material required the disclosure of these records
despite the exception. The defendant may not argue that he is entitled to the medical and
psychological records despite the exception before thetrial court and then argue that the exception
does not apply on apped. See Statev. Miller, 668 S.W.2d 281, 285 (Tenn. 1984). Based upon the
scant record before us, which contains neither evidence of the treatment facilities at the jail nor the
medical or psychological recordsin question, we believe that the records would at least be those of
aperson receiving treatment at government expense. Inany event, nothing in the record contradicts
the trial court’ s finding that this exception applies to exclude these records. The defendant’ s right
to compulsory process was not violated by the trial court’ s withholding of these records.

Regarding the Department of Paroles records, the record does not reflect that the requested
information was withheld from the defendant. During the April 17, 1996 consolidation hearing, the
defendant requested the state’ sfiles on any new arrests of one of thevictims. The defendant argued
that he spoke with the victim’s parole officer and learned that the parole officer was requesting a
warrant to arrest the victim for violation of her parole for new charges against her. He stated that
he wanted to present the trial court with thisinformation to show that the victim had lied during her
testimony at the consolidation hearing. After making these statements, the defendant beganto argue
other matters without securing aruling on his request.

After a protracted discussion of other matters, the trial court turned to the issue of what
documents qualified as public records and had to be disclosed pursuant to the Public Records Act.
The state asserted that it had made its closed files on the victim in question available to the
defendant. The defendant responded that he was satisfied with the closed files that had been
provided but wanted the District Attorney’s computer file on that victim. The state argued that its
computer fileswere confidential but that it had told the defendant that any chargesaganst thevictim
were brought in Knox County. The court noted that a statutory exception to disclosure of public
records existed for confidential information in the District Attorney’ sfilesrelating to contemplated
or pending legal proceedings. See Tenn. Code Ann. 10-7-504(a)(5). Thetrial court observed that
a party seeking information in the possession of the District Attorney’s office and dso in the
possession of another public official must seek that information from the other public official. See
Tenn. Code Ann. 8§ 10-7-504(a)(5)(A)(v). It ruled that the defendant would have to get any
information that could be obtained from the clerks of the General Sessions Court and the Criminal
Court from those sources. It also ordered the state to comply with the Public Records Act, and the
casesinterpreting it, and to give the defendant any information discoverable under the Act. It stated
that thisinformation included arrests and closed files relating to the victims. From this account, it
is not apparent to us that the defendant was denied the Department of Paroles Records. The
defendant has not pointed to subsequent requests for theserecords or rulings of thetrial court onthis
matter. Inany event, we note that the defendant ought to have been able to retrieve information on
new charges against the victim from the court clerks. Infact, during her cross-examination at trial,
the victim admitted that she had been arrested on April 26, 1996; had entered a plea bargain; and
hoped to receive help from the state regarding her parole violation. The record does not reflect that
the defendant’ s right to compul sory process was violated with regard to the parole records.
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Finally, regarding the unspecified records of the Knoxville Police Department and Knox
County District Attorney’ s Office relating to the victims, the defendant points again to the May 10,
1996 hearing on the Knox County Sheriff’s Department inmate files and a CAPP file of one of the
victims. We are hard-pressed to guess to which records from the Knoxville Police Department and
the District Attorney’s office the defendant refers. To the extent that the defendant is referring to
the information sought at the April 17, 1996 hearing, the state noted its disclosure of closed fileson
the victim to the defendant, and the trial court ordered the District Attorney to comply with the
Public Records Act. Otherwise, thisissueistoo generally presented for usto give aproper review.
We cannot grant any relief.

XII. IMPROPER EXAMINATION

Thedefendant contendsthat thetrial court erred by allowing the stateto useimproper leading
guestions on direct and redirect examination of the victims and by allowing improper redirect
examination of the victims. The state’ s only argument regarding the merits of these complaintsis
that thetrial court did not err in its handling of the defendant’ s objections during the state’ s redirect
examination of the victim in the first rapetrial. Asto the defendant’s other arguments, the state
assertsthat the defendant haswaived thisissuefor failureto citeto any specific objectionimproperly
overruled by thetrial court. We agree with the state that the defendant’ s citationsto the record were
inadequate. Nonetheless, we conclude that the trial court did not err relative to these complaints.

The propriety, scope, manner and control of the examination of witnessesis amatter within
the discretion of the trial court, whose ruling will not be disturbed absent an abuse of discretion.
State v. Caughron, 855 S.W.2d 526, 540 (Tenn. 1993); see also State v. Chearis, 995 S.W.2d 641,
645 (Tenn. Crim. App. 1999) (“ The admissibility of testimony and other evidence, as well as the
scope of redirect examination, is within the discretion of the trial court.”). Rule 611(c), Tenn. R.
Evid., provides that “[I]eading questions should not be used on direct examination of a witness
except as may be necessary to develop testimony. Leading questions should be permitted on cross-
examination.” Although the Tennessee Rules of Evidence do not address the scope or manner of
redirect examination of a witness, “Tennessee law is well-settled that redirect examination can
broach topi csrai sed on cross-examination even though those matterswerenotinquiredinto ondirect
examination.” State v. Baker, 966 S.W.2d 429, 433 (Tenn. Crim. App. 1997).

A. TheFrst Rape Trial

The defendant contends that the trial court erred by (1) allowing the state to make speaking
objections and commentsin the presence of the jury, (2) allowing the state to ask improper leading
guestions during itsdirect examination of thevictim, (3) sustaining the stat€ sobjectionsduring his
cross-examination of the victim, (4) dlowing the stateto ask improper leading questions during its
redirect examination of the victim, and (5) allowing the state to offer evidence during its redirect
examination that was not rebuttd to his cross-examination. The state contends that the defendant
haswaived these complaintsfor failureto citeto therecord. The state also assertsthat thetrial court
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did not err inits handling of the defendant’ s obj ections during the stat€ sredirect examination. The
state does not address the merits of the defendant’ s other complaints.

In hisfirst complaint, the defendant asserts that throughout the first rapetrial, the district
attorney general made speaking obj ections and commentsin the presence of thejury and that thetrial
court did not sustain a single defense objection to the digrict attorney’ s actions. Initially, we note
that in support of thisclaim, the defendant citesto theentiretrial transcript and does not provide any
argument. We agree with the state that thedefendant hasnot complied with Rule27(a)(7), T.R.A.P.,
regarding references to the record. In any event, the record reveals that on the few occasions the
defendant objected on these grounds, the trial court did not sustain or overrule the objections.
Instead, the trial court told the parties to move on, which they did without further discussion, or
objection by the defendant, at that time. We fail to see any error relative to this complaint.

The defendant next complains that the trial court erred in overruling his objections to the
state asking leading questions during its direct examination of thevictim. The defendant’ s citation
in support of this contention isto the entire direct examination. He does not provide any argument
relativeto thiscomplaint. Our review of thetestimony reveal sthat the defendant objected fivetimes
to the state asking a leading question. Two objections were overruled, and one objection was
sustained. Thetrial court responded to the other two objections by instructing the prosecutor to “be
careful,” at which point the prosecutor continued questioning without any further objection from the
defense at that time. We conclude that the trial court did not abuse its discretion in its handling of
the defendant’s objections to the state's leading questions during the direct examination of the
victim.

The defendant next contends that the trial court erroneously sustained the state’ s objections
during his cross-examination of the victim. The defendant’ s citation in support of this contention
isto the entire cross-examination. He does not specify which objection was improperly sustained,
and he does not provide any argument relative to this complaint. Our review of the cross-
examination of the victim reveals that the trial court overruled many of the sate’ s objections, did
not rule on several objections with the cross-examination continuing after brief comments by the
court or counsel, and sustained only one of the state’s objection — that objection being to the
phraseology of adefendant’s question. This complaint is without merit.

The defendant’ s last two complaints involve the state’ s redirect examination of thevictim.
Of the defendant’ s five objections to leading questions on redirect, the court sustained one of the
defendant’ s objections, the court alowed two of the questions—* Areyou embarrassed?’ and “Did
you attempt to give the best description of your assailant to Detective McCroskey?' — and the
prosecutor offered to rephrase on the other two occasions. We cannot conclude that the trial court
abused itsdiscretion in thisregard. Regarding the defendant’ s contention that the stateimproperly
offered evidence in its redirect examination, we note that the defendant does not provide a specific
citation to the record or argument on thisissue. In any event, the record reveals that the state’s
redirect examination addressed mattersraisedin the defendant’ scross-examination, asthetrial court
found. Thetrial court did not abuse its discretion in controlling the examination of the victim.
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B. Consolidated Rape Tridl

The defendant contends that thetrial court erred by (1) allowing the state to make speaking
objections and commentsin the presence of thejury, (2) allowing the state to ask improper |eading
questions during itsdirect examination of thevictims, (3) allowing the stateto ask improper leading
guestions during itsredirect examination of the victims, and (4) allowing the state to offer evidence
during its redirect examination of the victims that was not rebuttal to his cross-examination. The
state arguesthat the defendant has waived theseissuesfor failureto citeto therecord and to provide
argument.

The defendant states that he “cannot summarize the improper manner that [the state]
examined [thefour victimg]. A reading of the transcript is required for afull understanding of this
issue.” Accordingly, the defendant cited to the entire testimony of the four victims. Also, and
importantly, the defendant does not provide any argument regarding any specific errors. We agree
with the state that the defendant’ s “argument” on thisissuewas inadequate. In any event, from our
review of the record, we fall to see any reversible error relative to these complaints.

XI11. EVIDENTIARY ISSUESRELATING TO DISCOVERY

The defendant contends that the trial court erred in admitting certain evidence that was not
disclosed to him during discovery and/or was not liged in the state's notice of intention to use
evidence. Rule12(d)(2), Tenn. R. Crim. P., requiresthat upon the defendant’ srequest, the state will
provide the defendant notice of its “intention to use (in its evidence in chief at trial) any evidence
which the defendant may be entitled to discover under Rule 16.” See also State v. Louis Francis
Giannini, No. 36, Shelby County, dlip op. at 9 (Tenn. Crim. App. June 12, 1991), app. denied (Tenn.
Nov. 12, 1991) (“ The purpose of Rule 12(d)(2) is to afford the accused an opportunity to suppress
any evidence that () the Stateintendsto use in its case-in-chief and (b) is discoverable pursuant to
Rule 16.”). Rule 16, Tenn. R. Crim. P., governs discovery and includes a provision concerning
sanctions for failure to comply with a discovery request. See Tenn. R. Crim. P. 16(d)(2). One
possible sanction for noncompliance is exclusion of the evidence. Id. The rules do not provide a
sanction for noncompliance with Rule 12(d)(2). Moreover, given the rul€’ s purpose, we gquestion
the defendant’ s position that the remedy for falure to disclose evidence pursuant to this ruleis
exclusion of the evidence. In any event, we address the defendant’ s contentions below.

A. TheFirst Rape Trial

The defendant complains about the introduction of arope, aphotograph of him taken after
hisarrest, and aphotograph array that included him. The state contendsthat dl of theseitemswere
properly admitted, arguing that all of them were included in its notice of intention to use evidence,
which listed eight items, including “22 photographs,” “1 rope,” and “one picture line-up form.”

The defendant first complainsthat the “ six-foot rope” was not disclosed to himin discovery
and not listed in the state’ s Rule 12(d)(2) notice. Although the notice did not specify the length of
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the rope, it did list “arope.” Moreover, the arguments of defense counsel at trial indicate that
counsel had known about the rope for some time. Indeed, counsel argued that there was no
foundation for the victim to identify the rope, that the state could not establish a chain of custody,
and that they had filed motions regarding the admissibility of rope. They also argued that the
defendant had moved to suppressthisrope. We notethat the defendant’ s motion to suppressrel ates
to other rope discovered in his bedroom, not to the rope removed from the barn where thefirst rape
victim was attacked. Although defense counsels’' argument is confusing in this respect, the state
consistently argued before trial that it did not intend to introduce any evidence from the search of
the defendant’ shomeinthefirst rapetrial. Thus, theonly rope at issue wasthe rope recovered from
the barn. We cannot conclude, relaive to the defendant’ s complaint regarding discovery and Rule
12(d)(2), that the trial court erred in admitting the rope into evidence.

The defendant also contends that a photograph of him was improperly admitted. The
photograph about which the defendant complainswas introduced through the victim’ stestimony to
show how the defendant looked around the time of the crime.  The defendant’s complaint within
thisissue specifically relatesto the state’ sfailure to provide Rule 12(d)(2) notice of the photograph.
While the state’ s notice onits face is unclear in that it merely lists “22 photographs,” we note that
the defendant moved pretrial to suppress this particular photograph. We do not believe that the
defendant was prejudiced by any deficiency in the state’'s Rule 12(d)(2) notice.

The defendant next contends that the photograph array, about which the victim testified she
viewed to identify the defendant as her attacker, was not listed in the state’s Rulel12(d)(2) notice.
The state contends that it was listed, citing the reference to the“one picture line-up form.” In his
reply brief, the defendant assertsthat thislisted item referred to aform that was completed after the
victim identified the defendant from the photograph array but not to the photograph array itself.
Whileit ispossible that the state’ s notice was undear in this regard, we note that the defendant had
sought pretrial to suppress the photograph array. Thus, as this complaint relates to Rule 12(d)(2),
we cannot conclude that the trial court erred in admitting this evidence.

B. Consolidated Rape Trial

The defendant complains about the introduction of a photograph array, testimony about a
rope, photographs of a rope, photographs of a car, and “new” evidence during the redirect
examination of Detective Pressley. The state contends that the defendant has waived thisissue for
failure to cite to any authority supporting his position. The state only addresses the merits of the
defendant’s last complaint, asserting that no new evidence was introduced during the redirect
examination of Detective Pressley.

Therecord does not include awritten notice of intention to use evidence; however, the Sate
orally provided the defendant with such notice on February 7, 1996, stating that it intended to
introduce in its case-in-chief only the testimony of the four victims and the photograph array that it
had used in the first rape trial. The state did introduce this photograph array during its direct
examination of D. C. Although the defendant complains that the trial court erred in admitting this
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evidence, he presents no argument as to how this admission was error relativeto discovery or Rule
12(d)(2), and we fail to see any.

The defendant next complains about thetrial court allowing D. C. to testify about rope. The
defendant and the state disagreed about whether the state had to provide notice of its intention to
present testimony regarding suppressible evidence. The state argued that Rule 12(d)(2) only
requiredit to providenoticeif it intended to introduce the rope but not if it merely elicited testimony
about therope. We agree with the defendant that testimony regarding items of evidencethat could
be suppressed must also be included in aRule 12(d)(2) notice. However, in thiscase, the state did
not present testimony in its case-in-chief, through D. C. or any of itswitnesses, about rope used by
the defendant, other than the victims' testifying that they were bound or that their hands were tied
together with rope. Testimony about the type and color of rope used by the defendant was elicited
during the stat€' s cross-examination of Detective Michael Freeman, who was called as a defense
witness. Because this testimony was not presented in the state' s case-in-chief, we conclude that
allowing thistestimony was not error relative to Rule 12(d)(2). Similarly, the defendant complains
about theintroduction of photographsof rope. These photographs, however, wereintroduced by the
defendant during itsredirect examination of Detective Freeman. Accordingly, thetrial court did not
err in admitting these photographs.

The defendant’s next two complaints relate to evidence introduced through Detective
Pressley, whom the state tendered for cross-examination. First, although within this issue the
defendant asserts that new evidence was introduced in the state’ s redirect examination of Detective
Pressley, he provides his argument relative to this complaint in Issue XX X1, in which we conclude
that no new evidence was introduced during the redirect examination of Detective Pressey.
Regarding the defendant’ s complaint about the photographs of the car that Detective Pressley and
G. T. saw when they arrived at Cahaba Lane, we note that the trial court only admitted one
photograph, that being a photograph of the outside of the car. The defendant acknowledged that the
state had shown him this photograph before. The photographs of the interior of the car were not
admitted. We notethat G. T. testified earlier in the trial, without objection, that the defendant was
driving agray car and that the car was at Cahaba L ane when she and Detective Pressley returned to
the crime scene. We question whether the photograph of the outside of the car that G. T. and the
detective saw whenthey arrived at Cahaba L ane isevidence which could be the subject of amotion
to suppress. See Giannini, slip op. at 9. In any event, we fail to see how the defendant could have
been prgjudiced by a photograph of a car whose presence at the scene and description were not
contested. We cannot conclude that the trial court abused its discretion in admitting this evidence.

Finally, in hisreply brief the defendant lists numerous items of evidencethat he claimswere
not disclosed to him in discovery or were not listed in the sate's Rule 12(d)(2) notice. The
additional items, aslisted by thedefendant, are: (1) pictureson May 21, 1996; (2) G. T.’ sstatement;
(3) uncharged conduct of the defendant on February 27, 1992; (4) readingfrom D. C.’ s statements;
and (5) acar license number on the defendant’ s property. First, we note that the defendant does not
provide argument asto theseitems. Second, we note that some of these complantsdo not relate to
discovery or Rule 12(d)(2) notice. For example, the defendant’ scomplaint at trial regardingG. T.’s
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statement was that she should not be dlowed to read from her statement while he was cross-
examining her about it. Third, we note that the defendant’ sarguments at trial indicate that he knew
about al of the items of evidence about which he now complains. Our review of the record reveals
no discovery or Rule 12(d)(2) violation relative to any of the above-listed complaints.

X1V. ADMISSIBILITY OF EXPERT TESTIMONY ON CHARACTER TRAITS

The defendant contends that the trial court erroneously excluded the testimony of defense
expert Henrietta Ogle on the character traits of persons addicted to cocaine to the extent of the
victims. Hearguesthat Rules 702 and 703, Tenn. R. Evid., permit expertsto testify to their opinions
onrelevant character traitsof witnesses. Withregardtothefirst rapetrial, he assertsthat theexpert’s
proffered testimony — that people who used as much cocaine as the victim are untruthful,
manipul ative, and have adistorted view of reality — wasrelevant to impeach the victim’ stestimony.
Healso arguesthat similar testimony should have been permitted in the consolidated rapetrial with
regard to two victims, who testified about their drug use on direct examination. Pointing to the fact
that the expert never examined any of the victims, the state contendsthat general expert testimony
regarding the credibility of witnessesisinadmissible. We agree with the state.

In the first rape trial, the defendant called Henrietta Ogle as an expert in diagnosing,
evaluating, and treating individuals addicted to drugs. The victim’'s Detoxification and
Rehabilitation Ingtitute (DRI) records reflect that she reported using two and one-half grams of
cocainedaily from January 1992 through July 1992. Ms. Ogletestified that two and one-half grams
of cocainewould have a street value of three to four hundred dollars and that smoking that amount
per day would be asevere addiction. The defendant sought to question her about the character for
honesty in persons addicted to that extent, and the state objected. In ajury-out hearing, Ms. Ogle
testified that persons with asevere addiction are very manipulative, have adistorted view of reality
and honesty, and are unreliable. She stated that she did not know the victim and based her opinion
only upon persons that she had previously treated and the victim’s DRI records. She denied that
everyone addicted to cocaine was dishonest but said that, generally, people using cocainewerevery
unreliable and untruthful. Following this proffer, the trial court determined that Ms. Ogle was
speaking generally and wasnot in aposition to testify about the victim’ struthfulness. It also found
her testimony on thevictim’s truthfulness to be untrustworthy information under Rule 703, Tenn.
R. Evid. Inthe consolidated rape case, the defendant asked the court whether it would permit Ms.
Ogleto testify asan expert in a cohol and drug counseling about the effects of drugs and alcohol on
thedrug addict’ sability tofunction. Noting that the defendant was seeking the same testimony that
he sought in the firg rapetrial, the trial court ruled that it continued to believe that the expert was
not qualified to give this testimony.

Rule 702, Tenn. R. Evid., permits an individual qualified by experience, training, or
education totestify to hisor her opinionif “scientific, technical, or other specialized knowledgewill
substantially assist” the jury in understanding the evidence or determining a fact in issue. The
Tennessee Supreme Court has broadly held that expert testimony regarding the credibility of
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witnessesis inadmissible because juries do not need assistance in assessing awitness s credibility.
See Statev. Coley, 32 S.W.3d 831, 835 (Tenn. 2000) (emphasi zing that “ the assessment of witness
credibility . . . is aways left to the jury”); State v. Ballard, 855 SW.2d 557, 562 (Tenn. 1993)
(holding that expert testimony that the victims exhibited symptoms of post-traumatic stress
syndromegenerdly found in child sex abuse victims*“invades the province of the jury to decide on
the credibility of the witness’).

InColey, our supremecourt determined that “ general and unparticularized expert testimony
concerning the reliability of eyewitness testimony, which is not specific to the witness whose
testimony isin question, does not substantially assist thetrier of fact.” 32 S.W.3d at 838. Similarly,
in the present case, Ms. Ogl€'s general testimony that persons using two and one-half grams of
cocaine daily are untruthful and unreliable is relevant only to the victim’s credibility and is,
therefore, inadmissible. The defendant cross-examined the victims about their drug addictions.
Under Coley, the jury was capable of weighing the credibility of their testimony in light of the
victims’ addictionswithout the aid of an expert. Furthermore, asthe state points out, thejury heard
Dr. Paul E. Kaufman, an expert in forensic medicine, testify in the first rape case about the effects
of ingesting two and one-half grams of cocaine per day for six months: substantially impaired
judgment, memory, and ability to concentrate or recall and describe events accurately. In the
consolidated rape trial, Dr. Kaufman testified that a person abusing drugs to the extent that one
victim admitted would have a substantially impaired memory, judgment, and ability to recall and
restateevents and that peoplewith serious drug problemstend to lietomaintain their lifestyle. With
regard to another victim, Dr. Kaufman addressed a hypothetical regarding a person that used two
hundred dollars of cocaine per day, used acid, injected Demerol, and drank a cohol excessvely,
concluding that the person would have characteristics similar to the ones he described rel ative to the
other victim.

Thedefendant reliesupon Statev. Shuck, 953 SW.2d 662 (Tenn. 1997), to arguethat experts
may give opinions on a person’s relevant character traits. In Shuck, the supreme court held that
expert testimony that a defendant’ s mental condition rendered him susceptible to inducement was
admissible although it related to the ultimate issue of whether the defendant was entrapped. 1d. at
669; see Tenn. R. Evid. 704. In so holding, the court observed that although expert testimony is not
inadmissible because it embraces an ultimate issue, it must still be otherwise admissible, eg., it
cannot invade the jury’s determination of credibility. 1d. (noting that Ballard held that expert
testimony relating to an ultimate issue was inadmissible because it attempted “to evaluate the
credibility of witnesses, atask which ajury is capable of performing without expert testimony”).
Inthe present case, the defendant arguesthat Ms. Ogle’ stestimony isrelevant to thejury’ sweighing
of thevictims' credibility and, thus, the holding in Shuck availshim norelief. We hold that thetrial
court properly excluded Ms. Ogl€e’ stestimony that individud swho used cocaineto the extent of the
victims were untruthful.

XV. MOTIONSFOR MISTRIAL
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The defendant contendsthat thetrial court erred in denying three of hismotionsfor mistrid,
two of which were made in thefirst rapetrial and one of which was made in the consolidated rape
trial. The state contends that the trial court properly refused to grant mistrials.

The decision of whether to grant amistrial is within the sound discretion of the trial court,
and this court will not disturb that decision absent afinding of abuse of discretion. Statev. Adkins,
786 S.\W.2d 642, 644 (Tenn. 1990); State v. Williams, 929 SW.2d 385, 388 (Tenn. Crim. App.
1996). The entry of a migrial is appropriate when the trial cannot continue, or, if the trid does
continue, amiscarriageof justicewill occur. Statev. M cPherson, 882 S.W.2d 365, 370 (Tenn. Crim.
App. 1994); see also State v. Seay, 945 SW.2d 755, 764 (Tenn. Crim. App. 1996) (“The purpose
for declaring a mistria is to correct damage done to the judicial process when some event has
occurred which precludesanimpartial verdict.”). A mistrial will bedeclaredinacrimina case only
whenthereisa“ manifest necessity” requiring such action by thetrial court. Statev. Millbrooks, 819
SW.2d 441, 443 (Tenn. Crim. App. 1991). A manifest necessity is shown only when thereis“no
feasiblealternativeto halting the proceedings.” Statev. Knight, 616 S.W.2d, 593, 596 (Tenn. Crim.
App. 1981). Thedefendant hasthe burden of establishing amanifest necessity. Seay, 945 SW.2d
at 764.

A. TheFirst Rape Trial

The defendant contends that the trial court erred in denying two motions for mistrial. The
defendant complains that a mistrial should have been granted after the jury was confronted by
protestors against the defendant on itsway to lunch. He arguesthat the confrontation constituted
a break in the sequestration of the jury. The defendant also contends that the trial court erred by
denying amistrial after it called a defense argument “bullshit” in the presence of the jury.

After lunch on October 18, 1995, which wasbefore any witnesseshad testified, thetrial court
asked the jurors whether any of them had heard any comments about the casewhile on their way to
lunch. Four jurorsindicated that they had, and the attorneys were allowed to question them. Juror
Shelton stated that as she and the other jurors were waiting for the bus to take them to lunch, two
femalesran behind them and said “* give him life’ or something likethat.” She stated that she could
put the comments completely out of her mind and that the comments did not have any impact on her
and would not affect her ability to listen to the evidenceand render afair andimpartial verdict. Juror
Rogers said that two femalesran past them, and one shouted “ put him away for life” He stated that
the comments would not affect him or his ability to serve asajuror in the case. He also stated that
none of the jurors talked about thisincident during lunch. Juror McKenzie stated that two females
ran behind them as they were waiting for the bus and shouted “give him life.” He said that the
commentswould not affect him in any way. Juror Varner stated that two females ran out the door
behind them and said “put him away for life, put him away for life” asthey ran around the corner.
She said that the comments did not have an impact on her and would not affect her ability to make
a decision based upon the evidence.
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The defendant contendsthat amistrial should have been granted because of the prejudice to
him resulting from this incident. He argues that the prejudice was heightened because the Knox
County jury had knowledge about the defendant, the murders, and the other rapes. Wedisagree. As
soon as the jurors returned from lunch, the trial court, which had been advised of the incident,
guestioned the jurors about it. All of the jurors who heard the comments were then questioned by
both parties, and each juror stated that the incident would not affect hisor her ability to listen to the
evidence and render afair and impartial verdict. We cannot conclude that thisincident constituted
amanifest necessity requiring amistrial. Thetrial court did not abuse its discretion in denying the
defendant’s motion for amistrial based upon the jury’ s exposure to these protestors.

The defendant also arguesthat this incident constituted a separation of the sequestered jury
and that once a separation is shown, the state has the burden of showing that such separation did not
result in prejudice to the defendant, otherwise a new trid must be granted. We conclude that the
defendant has not shown that the jury separated. The key in determining whether there was jury
separation is whether “a juror was outside the presence and control of a court officer.” State v.
Bondurant, 4 SW.3d 662, 673 (Tenn. 1999). The defendant does not allege, and there is no proof
in the record, that any juror was not with the group going to lunch or that the jurors were not under
the supervision of the court officerswhen thisincident occurred. To the extent the event should be
viewed as giving extraneous information to jurors, the testimony of the jurors reflects that no
prejudice was incurred.

The defendant next contends that thetrial court erred in failing to grant amistrial after the
trial court commented that a defense argument was “bullshit.” During the stat€’s redirect
examination of the victim in thefirst rapetrial, the state asked her why she did not run to a stranger
and tell him or her what had happened. The victim responded, “| was terrified. | wasin shock. |
have never beeninthisposition before, and I’ d never had anythinglikethat happentome.” Defense
counsel then asked to approach the bench, but what occurred thereafter — the defense counsel’s
comments, the court’s remark, and the parties responses — were not recorded by the court
stenographer because of an equipment malfunction. After learning of the missng portion of the
transcript, the defendant filed a proposed statement of the evidence on December 14, 1998, which
provided the following: Both defense attorneys approached the bench, but the district attorney
remained at the state’ s counsel table. Oneof the defense atorneysstated to the court that the victim
had opened the door for questioning about her Sexual Assault Crisis Center (SACC) records. The
trial court responded, “Bullshit,” loudly enough for thejury to hear, and thejury laughed. The court
then stated, “Ladies and gentlemen, | should not have said that and | apologize.” The district
attorney then said, “ The state agrees with your Honor,” to which the jury laughed again. At this
point, the defendant moved for a mistrial, which the court denied, stating that it was sorry for the
comment, that it told the jury that it should not have said it, that it apologized, and that “is all that
isnecessary.” Thedefendant then requested alimiting instruction, but the court refused, stating that
it “apologized and that isit.”

The state did not file an objection to the statement of the evidence, and on January 5, 1999,
the defendant sought thetrial court’ s approval of the statement. However, thetrial court stated that
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it had instructed the jury to disregard the remark in addition to apologizing. Thetrial court stated
that he would consider what the defendant filed but added that the defendant’s version of what
occurred was not accurate.

On July 8, 1999, thetrial court amended its order denying the defendant’ s motion for anew
trial. The court acknowledged making the remark and that the remark was inappropriate but
provided aslightly different version of theincident. The amendment providesthat defense counsel
was obj ecting to every question asked by the state on its redirect examination of the victim and that
after sheanswered tha nothing like*“that” had happened to her, both defense counsel simultaneoudy
stood and said that she had “ opened thedoor.” The court responded “bullshit,” and thejury laughed.
In the amendment, the court stated that it did not believe the remark affected thejury in any material
way, noting that it apologized and instructed the jury to disregard the remark at that time. Thetrial
court added that in itsfinal jury instructions, it had instructed the jury to disregard any evidentiary
rulings made by the court.

Although the defendant and thetrial court remember theincident differently, thetrial court’s
rendition controls. See T.R.A.P. 24(3). In any event, we do not believe the remark constituted a
manifest necessity requiring amistrid. Thetrial court’'scomment was clearly inappropriate, which
the state concedes and the court admitted. Importantly, however, the court immediately addressed
the jury after making the remark, stating that it should not have made it and that it was sorry. We
do not believe, given the context of the remark and the court’ s apology, that the remark prejudiced
the defendant or damaged the judicial process such that an impartial verdict was precluded. See
Seay, 945 SW.2d at 764. Weconcludethat thetrial court did not abuseitsdiscretionin denying the
defendant amistrial on this ground.

B. Consolidated Rape Trial

The defendant contends that the trial court erred in refusing to grant a mistrial based upon
the prosecutor’s misconduct. The defendant’ s complaints about the prosecutor’ s conduct include
the following:

(1) He made improper and inflammatory arguments, including
referring to the consolidated cases as a “reign of terror” and the
defendant as “ evil personified” during his opening statement.

(2) Hemadefacial expressionstoward the state’ switnesseswhen
the defendant was conducting his cross-examination.

(3) Heturned his chair to face the defendant and glared a him
with “an angry and disgusted expression.”
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(4) Hedid not attend bench conferences and, instead, while the
defense attorneys were at the bench, glared a the defendant or
smiled at thejury.

(5) He demeaned defense counsd and the defendant.

(6) He spoke in avoice loud enough for the jury to hear when
sitting at the state’ s counsel table.

(7) Hewalked to the back of the courtroom in disgust.
(8) Hereferred to the witnesses by their first names.

(9) Hedisplayed evidenceto thejury prior to the defense having
an opportunity to object.

The state contends that none of the prosecutor’ s actions warrant areversal.

We note that the defendant has not cited to the record regarding most of these alleged acts
of misconduct. Nonetheless, from our review of the record, we cannot say that a mistrial was
warranted based upon the prosecutor’s conduct. We address in detail the defendant’s complants
regarding the stat€ s opening statement and closing argument in his next issue, in which we
recognize that some of the prosecutors comments were improper but conclude that the improper
commentsdid not affect the verdict to the prejudice of the defendant. Likewise, we cannot say that
the prosecutor’ simproper comments amounted to manifest necessity for amistrial.

The defendant next complainsthat the prosecutor madefacial expressionstoward thestate's
witnesses when he was cross-examining them. Although the defendant does not cite to the specific
instances about which he complains, our review of the record reveals three occasions when the
defendant voiced an objection to the prosecutor’ s“expressions.” At abench conference during the
cross-examination of D. L., defense counsel stated, “1 don’t know if it isinadvertent, but she keeps
looking at Detective Johnson, and he kegps nodding hishead.” The court responded that it had been
watching and had not seen this, stating that he did not believe that the state would coach its
witnesses. A second time, defense counsel, after asking D. L. aquestion, told her not to look at the
prosecutor. D. L. said she was not, and the court stated that it did not see her look anywhere.
Finally, at a bench conference during the cross-examination of A. D., one of the defendant’s
attorneys moved for amistrial, stating that after he asked a question but before A. D. answered, A.
D. looked at the prosecutor, who shook his head to indicate no. Before the court responded, the
defendant’ s other attorney complained that at that very moment the prosecutor was staring at the
jury. The court then asked defense counsel where he wanted the prosecutor to look, to which
defense counsel asked why the prosecutor was not at the bench. The court then instructed, “Let’s
go on,” and the defendant complied without further comment. We note that the defendant did not
move for amistria on the first two occasions and did not secure aruling on the third occasion. In
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any event, we conclude no proof is in the record of any improper conduct in this regard.
Accordingly, amistrial was not warranted based upon the prosecutor’ s alleged facial expressionsto
witnesses.

The defendant next complainsthat the prosecutor turned hischair to face thedefendant and
glared at him with an angry and disgusted expression on various occasions throughout the trid. Of
course, from the record before us, we cannot view the expression about which the defendant
complains. However, the court did view the prosecutor’s conduct. Indeed, on one occasion, the
defendant voiced his objection to the prosecutor’ srocking and glaring. The court stated that it saw
what the prosecutor wasdoing but that “ sitting therelooking at the defendant, to me, isnot offensive.
... If I see something that | consider to be offensive, | will addressit.” The court later stated that
it would not order the prosecutor not to look at the defendant. Although we question the
professonalism of the prosecutor’ s conduct, in light of the fact that the trial court did not believe it
to be offensive, we cannot say that thetrial court abused itsdiscretion in refusing to grant amistrial
based upon this conduct.

The defendant also contends that the trial court should have granted him amistrial because
the prosecutor did not attend bench conferences and, instead, whilethe defenseattorneyswereaat the
bench, glared at the defendant or smiled at the jury. First, we cannot say that it was prosecutorial
misconduct not to approach the bench each timethe defendant asked if he could approach. Indeed,
the prosecutor asked the trial court if he were required to come to the bench with defense counsel,
andthetrial court said that hewasnot. Additionally, asnoted above, thetrial court stated that it had
seen the manner in which the prosecutor faced and |ooked at the defendant, that it was not offensive,
and that it would address the conduct if it became offensive. Regarding the prosecutor’ ssmiling at
the jury, agan, we cannot view the conduct about which the defendant complains. This conduct
occurred when defense counsel was at a bench conference during the cross-examination of A. D.
During the bench conference, defense counsel complained that the prosecutor wasstaring at thejury,
to which the court asked where defense counsel wanted the prosecutor to look. At this point, the
defendant complained that the prosecutor should be at the bench conference, and then the transcript
reflects that the remainder of the conference was inaudible because the defense attorneys were
speaking at the same time. The court then stated, “Let’s move on,” and the defendant complied
without voicing any further objection. The record contains no proof that the prosecutor behaved
improperly in looking a the jury. We cannot conclude tha the triad court abused its discretion in
refusing to grant amistrial based on the prosecutor not attending bench conferences and, instead,
looking at the defendant or the jury.

The defendant next contendsthat amistrial should have been granted because the prosecutor
demeaned defense counsel and the defendant. Initially, wenote that although the defendant moved
for amistrial on numerous occasions, he never moved for one on these vague grounds. We presume
that the defendant’ s other complaints within thisissue, e.g., staring at the defendant and waking to
the back of the courtroom while defense counsd wastalking, encompass the prosecutor’ s behavior
which he believes demeaned him and hiscounsel. In any event, the record does not reveal behavior
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by the prosecutor demeaning the defendant or his attorneysthat warranted thegranting of amistrial.

The defendant also contends that the trial court should have granted a mistrial because the
prosecutors spoke loudly enough for the jury to hear when they were sitting at the state’s counsel
table. The defendant objected to the prosecutors whispering to each other “while facing the jury”
statements like “they are going to get it in before the jury.” The court refused to impose a rule
preventing co-counsel from talking, noting that when one of the defense attorneys “whispered” to
hisco-counsel, which hedid frequently, everybody in the courtroom heard him. However, the court
ordered the prosecutors to control their whispering and not to make any inappropriate comments.
The defendant did not raise thisissue again during thetrial. Moreover, thereisno proof that any of
thejurorsheard what the prosecutors whispered or that what they whispered wasinappropriate. We
conclude that a mistrial was not warranted based upon this ground.

The defendant next contends that the trial court should have granted amistrial becausethe
prosecutor walked to the back of the courtroom in disgust. During a jury-out hearing, defense
counsel suggested to the court that some Knox County Sheriff’ s deputies, including some who had
been subpoenaed in the case, had talked amongst each other about the proceedings and ther
testimony. Thedistrict attorney stated, “| choose not to hear this.” After abrief exchange between
the attorneys, the district attorney asked the court if he could be excused, to which the court
responded, “Go ahead. We are going to take alittle recess.” Defense counsel continued talking,
stating, “My objection — could the record reflect [the prosecutor] iswalking out of the courtroom?’
The prosecutor replied, “In utter disgust.” Thisincident did not occur in the presence of the jury,
and the defendant did not move for amistrial at thistime. Moreover, before the prosecutor walked
to the back of the courtroom, the trial court specifically excused him, stating that it was taking a
recess. Although defense counsel continued to voice an objection, the court recessed almost
immediately thereafter. We conclude that amistrial was not warranted based upon this conduct.

The defendant contends that the trial court should have granted a mistrial because the
prosecutor referred to the witnesses by their first names. Although the defendant failsto cite to the
specificinstances of which he complains, the record reveals that the prosecutor addressed A. D. by
anickname on two occasions. The first time, on direct examination, the defendant did not object.
At the beginning of his redirect examination, the prosecutor mentioned the nickname and the
defendant immediately objected. The prosecutor apologized and continued his questioning,
addressing the witnessas A. D. Again, we note that the defendant did not move for amistrial. In
any event, we cannot say that these two instances amount to prosecutoriad misconduct. This
complaint is without merit.

The defendant also complains that the prosecutor displayed evidence to the jury before the
defense had an opportunity to object. The defendant does not cite to the record the instance or
instances underlying this complaint. However, the complaint appears to be referring to the
prosecutorsdisplaying arope and aphotograph of the defendant in thefirst rapetrial. Conduct from
the first rape trial would not be grounds for amistrial in the consolidated rape trid. Furthermore,
to the extent that the defendant is complaining about the evidence used by the state in the
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consolidated rapetrial, we addressed those complaints in the defendant’ s thirteenth issue regarding
the admissibility of evidence not disclosed in discovery or in the state’s Rule 12(d)(2) notice.

Although we conclude that the trial court did not abuse its discretion in denying any of the
defendant’s motions for a mistrial, we recognize that the cumulative effect of prosecutorial
misconduct warrants a reversal when the misconduct affected the verdict to the prejudice of the
defendant. See State v. Buck, 670 S.W.2d 600, 609 (Tenn. 1984). However, as set forth above,
amost al of the defendant’ s complaints did not involve misconduct by the prosecutor. Moreover,
we cannot say that the few instances of improper conduct, specifically the prosecutor’s improper
remarks in his opening statement and closing argument, as discussed within the next issue, more
probably than not affected the verdict to the defendant’ s prejudice.

XVI. OPENING STATEMENTSAND CLOSING ARGUMENTS

The defendant contends that the state made improper and prejudicial comments during its
closing argument in thefirst rapetrial, requiring reversd of hisconvictionsand anew trial. Healso
contends that he should be granted a new trial because of the stat€ simproper commentsin bothits
opening statement and closing argument in the consolidated rape trial. The state contends that its
closing argument inthefirst rapetrial wasproper. It also contendsthat most of the alleged improper
comments in the consolidated rape trial were proper and that none of the improper ones require
reversal.

When a defendant raises the issue of prosecutorial misconduct based upon improper
comments, the defendant isrequired to show that the argument was so inflammatory or so improper
that it affected the verdict tohisor her detriment.” Statev. Seay, 945 SW.2d 755, 763 (Tenn. Crim.
App. 1996). Factors relevant to that determination include:

1. The conduct complained of viewed in context and in light of
the facts and circumstances of the case.

2. The curative measures undertaken by the court and the
prosecution.

3. Theintent of the prosecutor in making theimproper statement.

4. The cumulative effect of the improper conduct and any other
errorsin the record.

5. Therelative strength or weakness of the case.
Judgev. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976). Our supreme court has recognized

that closing argument is a vauable privilege for both the state and the defense and that counsel is
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afforded widelatitudein presenting final argument tothejury. See Statev. Cribbs, 967 SW.2d 773,
783 (Tenn. 1998); Statev. Cone, 665 S.W.2d 87, 94 (Tenn. 1984).

A. TheFirst Rape Trial
The defendant contends that the prosecutor’ s dosing argument was improper because he
(1) referred to the defendant as the “ human predator”;

(2) bolsteredthevictim’scredibility by praising her and thanking
her for her courage;

(3) stated persond opinions;

(4) implied that the defendant had the burden of proof or an
obligation to produce evidence;

(5) invited thejury toreturn to the sentencing hearing and watch
the defendant go to prison;

(6) characterized the defendant’scaseasa“big, big lie’;
(7) madeinflammatory comments about defense counsel;
(8) referredto ajuror by name and

(99 made inflammatory comments appealing to the jury’s
sympathy for the victim or her family.

The defendant’s first complaint is that the prosecutor referred to him as the “human
predator.” The prosecutor argued, “The big, big truth is that Thomas Dee Huskey, cruising down
Fifth Avenue on Saturday morning, the human predator, snatched herinand had hisway.” Thestate
contends that this phrase was not derogatory and accurately described the defendant’ s actions. We
disagree. We believe that describing the defendant as a human predator was derogatory and
improper. See Peoplev. Peeples, 616 N.E.2d 294, 322 (I11. 1993) (referring to the defendant asthe
human predator wasimproper); seealso Statev. Cauthern, 967 SW.2d 726, 737 (Tenn. 1998) (using
epithets to characterize the defendant is improper).

Thedefendant next contendsthat the prosecutor improperly bolstered thevictim’scredibility
by praising and thanking her for her courage. The prosecutor argued, “And now you know why
[rapeg] oftentimes[are] not reported, because you are now — you’ ve had the opportunity to see what
happens. Thank you [victim], for being strong. Thank you [victim], for getting in front of these
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peoplethat you don’t know and reliving thisordeal and embarrassing yourself beyond al measure.”
At this point, the defendant objected, and the court told the prosecutor, who was apparently facing
the victim, who was sitting in the audience, to addressthe jury. We concludethat these comments,
especially considering that the prosecutor was addressing the victim and not the jury, were
inappropriate.

The defendant dso contends that the prosecutor stated his personal opinions regarding the
credibility of witnesses and the guilt of the accused during his closing argument. Although the
defendant does not cite the specific instances about which he complains, the basis of thiscomplaint
appearsto be that the prosecutor repeatedly used “1” and “we” during hisargument. Our review of
the closing argument does not reveal any misconduct in thisrespect. Initially, we note that although
itisimproper for aprosecutor to express apersonal belief or opinion, this court has noted that if the
“argument is predicated by the words ‘I think’ or ‘I submit,” it is unlikely to be adjudged as a
personal opinion.” Coker v. State, 911 SW.2d 357, 368 (Tenn. Crim. App. 1995). Thus, it is not
necessarily misconduct each time a prosecutor uses “1” or “we.” Moreover, in this case, the
defendant’ s first objection to the prosecutor’ s argument was when the prosecutor stated, near the
beginning of hisargument, “Now, we're asking you to convict him. ... I’masking you to convict
him....” After the defendant objected, the prosecutor volunteered to rephrase and stated, “The
State of Tennessee, the peopl e of the county of Knox are asking you to convict” thedefendant. Even
though the prosecutor used thewords* 1” and“we” after thisincident, wedo not believetheir context
was of significance.

The defendant next contends that the prosecutor implied that the defendant had the burden
of proof or an obligation to produce evidence. At the end of the prosecutor’ s closing argument, the
prosecutor encouraged the jury to listen closely to the defendant’ s argument, stating,

Y ou listen and then you think about, whilethey’ retalking to you,
in your mind you — you think and you let them know by the way
you' rethinking, we want to know wherethebiglieisinthestall.
We're not concerned about 1991. We're not concerned about
1989. We're concerned with July the 18th, 1992, at 7:30 to 8
o’ clock inthe morning at astall at the zoo. Now, you talk about
that, and you convince us of the big, big lie on those activities,
and we'll acquit him.

This argument was a response to the defendant’s opening statement and proof. The defendant
clamed in his opening statement that the victim’'s story was a “big, big lie” Moreover, the
defendant vigorously attacked the victim’s credibility during thetrial. The prosecutor’s argument
here asked the jury to focus on the facts of the offense, suggesting that although the defendant had
attacked the victim’ scredibility, he had not impeached her relativeto her story of being raped by the
defendant. We conclude that this argument was proper.
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The defendant’ s next complaint relates to the prosecutor’ s inviting the jury to return to the
sentencing hearing and watch the defendant go to prison. The prosecutor ended hisrebuttal closing
argument by asking the jury to find the defendant guilty and “then come back at sentencing and
watch him go to prison.” The defendant contends that this was a comment on the general problem
of crimein thecommunity and that it implied that the jury had aduty to protect the community. We
disagree that this comment produced such an implication, and we note that the defendant does not
explainhow such animplicationisderived from thiscomment. However, becausethe comment was
not based upon the evidence and wastotally irrelevant to the defendant’ sinnocence or guilt, it was
inappropriate. See Cauthern, 967 SW.2d at 737.

The defendant contends that the prosecutor improperly referred to hisdefenseasa“big, big
lie.” Asnoted above, inthe defendant’ s opening statement, he stated that the case wasabig, biglie.
In the stat€ s closing argument, the prasecutor played on this phrase, discussing the evidence and
then asking where the big lie was and commenting that the big lie never showed up. We cannot
conclude that this was improper argument.

Thedefendant al so contendsthat the prosecutor madeinflammatory commentsabout defense
counsel, arguing that it was improper to comment about what “Herb” did. Whileitistrue that the
prosecutor referred to one of the defendant’s attorneys by his first name, the defendant does not
explain how this was inflammatory.

The defendant next argues that the prosecutor improperly referred to ajuror by name. The
prosecutor argued,

Andwhomever iselected the foreperson of thisjury walk back in
in a few minutes, and whoever it is will sit here where Mr.
Gormanis, and thejudgeisgoing to ask youtorise. Andriseup,
foreman —foreperson of thisjury, and when hetells him to stand,
look him in the eye and say, we, the jury, find Thomas Dee
Huskey guilty.

Generaly, itisimproper to addressajuror individually or by name during argument. See Pendleton
v. Evetts, 611 S.W.2d 607, 608 (Tenn. Ct. App. 1981); see also Johnson v. State, 453 N.E.2d, 365,
369 (Ind. Ct. App. 1983) (holding that it wasimproper to address ajuror by name because in doing
soajuror would be“especialy likely to beinfluenced by adirect appeal to hisor her individual fears
or pregjudices’); Annotation, Prejudicial Effect of Counsel’s Addressing Individually or by Name
Particular Juror during Argument, 55 A.L.R.2d 1198, 1199 (1957) (stating that the reason for not
allowing counsel to address jurors by name is the “fact that it brings to bear a collateral influence
which may tend to prejudice the mind on the basis of something irrelevant to the real issues of a
case’). However, in this case, the prosecutor did not use the juror’s name to make a direct appeal
to him or to try to influence him in any way. Rather, the prosecutor used the juror’s name only to
indicate where the foreperson would sit. Thus, although the prosecutor used ajuror’s name, it was
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inthe context of informing theentirejury of aparticular location. We concludethat the prosecutor’s
using the juror’s name in thisway did not constitute an improper argument.

Thedefendant’ slast contention regarding the prosecutor’ sclosing argument inthefirst rape
trial isthat the prosecutor made inflammatory comments appealing to the jury’s sympathy for the
victim or her family. Again, the defendant does not cite the portion of the argument that supports
thisclaim. However, we notethat the prosecutor questioned the defense’ stheory that thevictimwas
simply maintaining alie, arguing,

[I]t was aterrible trade, wasn't it, [T.H.], to stand here on this
stand before people that you have never seen beforein your life,
your mother, membersof the press, the citizens of thiscounty and
relate this horrific story? You're going to go through that.
Y ou’ re going to go through that to maintain the big, big lie.

Wedo not believe that thisargument wasimproper. Moreover, from our review of the prosecutor’s
argument, we fail to see any other improper argument in this regard.

Finally, we must determine whether the prosecutor’ simproper comments—referring to the
defendant as the “human predator” ; addressing the victim, who was in the audience, and thanking
her for her courage; and inviting the jury to return to watch the defendant go to prison —warrant a
reversal inthiscase. First, the prosecutor referred to the defendant as the human predator only one
time. The defendant did not object at the time or at the end of the arguments when additional
obj ections were made, see State v. Little, 854 SW.2d 643, 651 (Tenn. Crim. App. 1992) (holding
that a complaint of improper argument is waived “for failure to make an objection during
argument”), and thus, the trial court did not provide a curative instruction regarding this comment.
Also, although inviting the jury back to the sentencing hearing was improper, because of the nature
of the charges, the jury almost certainly knew that the defendant would go to prison if convicted.
Indeed, the trial court instructed the jury about the range of punishment for each charged offense.
Considering the improper commentsin thislight, aswell asthetrial court’ sinstructionsto the jury
that argumentsof counsel were not evidence andthat its decision wasto be based upon the evidence,
we cannot say that the improper argument affected the verdict to the prejudice of the defendant.

B. Consolidated Rape

The defendant contends that the prosecutor made improper statements in his opening
statement and closing argument. The defendant complains that the prosecutor

(1) referred to the cases as a“reign of terror”;
(2) stated his personal opinions,
(3) argued that victims were saved “ by the grace of god”;
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(4) stated tha the evidence would include “the most sordid
details of decadence and pure evil that you have ever seen, that
you have ever heard”;

(5) referred to the defendant as “ evil personified”;

(6) stated, “The necessity of evil to prevail isfor good people not
to come forward.”;

(7) provided the jury with an improper standard of reasonable doubt;
(8) referred to the defendant as the “ human predator”;

(9) stated that the defendant preyed “on the weakest of theweak”;

(10) described the defendant’ s conduct as “brutalization”;

(11) acknowledged that he made a mistake relative to the bill of
particulars,

(12) stated that he was paid by the people of Knox County and
that prosecuting was a full-time job;

(13) stated that he was “not ashamed of this prosecution, and
these ladies have told you the truth”;

(14) made inflammatory comments regarding defense counsel;
and

(15) implied that the defendant had the burden of proof or an
obligation to produce evidence.

Regarding the defendant’ s first complaint, the prosecutor described the defendant’ s course
of conduct as a“reign of terror” in his opening statement and closing argument. The state argues
that this phrase accurately described the evidence as outlined in the opening statement and then
produced during thetrial. Although we do not believe it was appropriate in an opening statement,
we believe it was proper in closing argument. An opening statement is for the purpose of advising
thejury of the salient facts expected to be proved in the framework of the party’ stheory of the case.
Itisnot argument. Describing the defendant’s conduct asa*“reign of terror,” given the evidencein
this case, was not outside the bounds of proper argument. See People v. Poree, 456 N.E.2d 950,
955-56 (Ill. App. Ct. 1983) (concluding that prosecutor’s reference to the defendants as
“professionals’ and their conduct as a “reign of terror” was not improper when supported by the
evidence).
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The defendant contends that the prosecutor stated persond opinionsthroughout hisopening
statement and closing argument. Initially, we note that the basis for some of the above-listed
complaints—for example, the prosecutor’ suse of “weakest of theweak” and “brutalization” —isthat
the statements were personal opinions. We address the merits of these below. However, we note
that at trial the defendant complained that the prosecutor repeatedly stated his persona opinion
becausehe used “1” throughout his opening statement and closing argument. The defendant argued
that it was improper for the prosecutor to say, “1 am going to argue to you,” “I am going to speak
toyou,” “I called her in to testify,” and “1 am going to persuade you.” Again, we note that if the
“argument is predicated by the words ‘I think’ or ‘I submit,” it is unlikely to be adjudged as a
personal opinion.” Coker v. State, 911 SW.2d 357, 368 (Tenn. Crim. App. 1995). To the extent
that the defendant’ s complaint regarding the prosecutor stating personal opinionsisbased upon his
using “1,” we conclude that the argument was not improper.

The defendant next complains that the prosecutor improperly stated that the victims were
“saved by the grace of god.” “It is well-established in Tennessee law that references to biblical
passages or religious law during the course of a crimina trial are inappropriate.” State v. Cribbs,
967 SW.2d 773, 784 (Tenn. 1998). The state argues, however, that this phrase is not biblical but
acommon phrase devoid of any religious significance. Although the phrase”saved by the grace of
god” may be one of common usage among all people, regardless of their faith, if any, we
acknowledge that in this case the phrase could have been used asa contrast to calling the defendant
evil, asdiscussed in the next paragraph. In thisrespect, the prosecutor’s use of “ saved by the grace
of god” borders on impropriety.

The defendant’ s next three contentions involve the prosecutor’ suse of theword evil. Inhis
opening statement, the prosecutor, indiscussing what thestatebelieved D. C.’ stestimony would be,
stated, “ Thiswasn't aregular date. Therewas problems early on, and then sheisgoing to tell you,
| suggest toyou, the most sordid details of decadence and pure evil that you haveever seen, that you
have ever heard. Evil personified, therehesits.” We agreewith the defendant that these comments
wereimproper. See Statev. Cauthern, 967 SW.2d 726, 737 (Tenn. 1998) (referring to the defendant
repeatedly asthe “evil one,” used as an epithet to characterize the defendant, was improper); State
v. Griffis 964 SW.2d 577, 599 (Tenn. Crim. App. 1997) (referring to defendants as “evil,
despicable human beings’ was improper). The defendant also complains about the prosecutor’s
reciting a quote from Sir Edmond Burke. In his closing argument, the prosecutor attempted to
explain the delay between D. C. being raped and her filing aformal complaint. He argued,

[D. C] testified to you first, and she said to you that, in August of
1991 — and she hastrouble on the date —thefirst couple of weeks
in August. Okay. As you know, she didn’t go to the police
formally until October of 1992 — about a fourteen-month swing,
as you will remember, on the testimony. Although she did say
something to, | believeit was Stiles or Pressley —somebody said,
“Don't file areport.” Something to the effect that, “Well, you
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know, after all, you areaprostitute, and probably nothingisgoing
to happen.”

It reminds me of Sir Edmond Burke, a great Englishman,
said, “The necessity of evil to prevail is for good people not to
come forward.” They did.

In its context and on its face, this argument was proper rhetoric. However, because the prosecutor
twice characterized the defendant asevil in hisopening statement, we questionthe propriety of using
this quote, in which the prosecutor indirectly characterized the defendant as evil. Nevertheless, as
discussed bel ow, we conclude that the prosecutor’ s referring to the defendant as evil did not affect
the verdict to the prejudice of the defendant.

Thedefendant al so contendsthat the prosecutor provided the jury with animproper standard
of reasonable doubt. The prosecutor argued,

Hemade [G. T.] then, as she was still on her knees, to lean back
over, and attempted to penetrate her vaginally unsuccessfully. |
think you could probably figure out that, if you are on your knees,
and your hands are bound, and you are trying to lean back, and
somebody is trying to penetrate you vaginally, that would be
difficult to do. And let me tell you — you know what she said.
Y ou remember the words.

Now, you know, let mejust be squarewith you. Y ou know,
| think this is a perfect example of reasonable doubt. Is there
reasonabledoubt that heactually penetrated her? Y ou know there
isadoubt. Did hereally penetrate her vaginally?

Now, that isthe pure— pure definition of reasonable doubt.
Am | satisfied to amoral certainty that he raped her vaginally?
| think there is reasonable doubt. The Judge is going to instruct
you on attempted rape. Hit him on that.
THE COURT: That isincorrect, General.
DISTRICT ATTORNEY: | am sorry?
THE COURT: That isincorrect.
DISTRICT ATTORNEY: Thank you, Y our Honor. Not going
to be charged. Acquit him of it. Say not guilty on that count on

vaginal rape. Then use that as your standard for reasonable
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doubt. Convict him — convict him in regard to [G. T.] on what
you know to be the truth. Rape by anal intercourse, rape by
fellatio, the first and second counts.

In Ledford v. State, 568 S.W.2d 113, 117 (Tenn. Crim. App. 1978), the prosecutor argued
that “if the jury ‘knows' the defendant is guilty, but concludes that the State has failed to proveits
case, the jury must neverthel ess convict the defendant becausethe State has actually proved itscase
otherwise the jury could not ‘know’ the defendant was guilty.” This court held that the argument
was a “prejudicially erroneous explanation of the reasonable doubt standard. 1d. In this case,
though, we cannot say that the argument, in which the prosecutor used “moral certainty” to describe
the reasonable doubt standard and told the jury to convict the defendant on what it knew to be the
truth, provided the jury with aprejudicially erroneous explanation of reasonable doubt. Moreover,
the trial court properly instructed the jury regarding the reasonable doubt standard.

The defendant’ s next complaint isthat the prosecutor referred to the defendant asthe human
predator. Aswe aready concluded in the andysis relaing to the first rape trial, this comment was
improper.

Thedefendant contendsthat the prosecutor improperly commented that the defendant preyed
“on the weakest of the weak.” Although the defendant does not explain how this statement was
improper, at trial he objected that this was a statement of personal opinion. The victimswere four
prostitutes, and the evidence showedthat intheir profession, they were susceptibleto sexual assaults
and rapes. Also, there was evidence tha prostitutes would not always report rapes and that their
claimsof rapewerenot credible. Inthisrespect, thevictimswereweak. Wecannot say that thiswas
outside the bounds of the wide latitude afforded counsel for closing arguments.

The defendant also contends that the prosecutor’s describing the defendant’s conduct as
“brutalization” was improper, asserting that this was a statement of the prosecutor’s personal
opinion. Giventhevictims' testimony, we cannot conclude that the prosecutor’ s use of the words
brutalize and brutalization was improper closing argument.

The defendant next complains that the prosecutor improperly acknowledged that he made
amistake relative to the bill of particulars. In the defendant’ s closing argument, he questioned the
dates listed in the state’' s bill of particulars, arguing,

Now, when [the district attorney] getsup in his closing argument
toyou, ladies and gentlemen of the jury —on August 8th of 1996,
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[the district attorney] filed abill of particularsin this case. That
is eight days before August the 16th, 1996.>

Inthat bill of particulars. . . [he] alleged under hissignature
that the date of [D. C.’s] crime was August 23, 1991, until
September the 6th of 1991. . ..

What happens, al of a sudden when he gets[D. C.] inon
August the 16th, says, you know, “Whatever hagppened to me
happened to mein the first of August.”

So, [district attorney], possibly in your dosing argument,
you could tell the ladies and gentlemen of the jury why you told
the defense, on August the 8th, that it happened after August the
23rd.

In hisrebuttal closing argument, the prosecutor responded to the defendant’ s argument,

| made a mistake when | told them that we believed the
crimeinregardto [D. C.] wasthisdate. | said that. Thereisno
doubt about it. | said it back in early April, and then what we did
is we called her into this courtroom before this Judge. She
testified from right there to this Judge when it happened, under
oath.

She said it happened the first couple of weeksin August of
1991. Lo and behold, the indictment that you see that was filed
on the 9th day of November, 1992, saysit happened in August of
1991. That iswhat she dways said.

The defendant argues that the prosecutor’ s explanation for the variance in the dates in the bill of
particularsand thetrial testimony constituted material not in evidence and the prosecutor’ s personal
opinion. Although we agreethat aprosecutor may not express hisor her personal opinion or discuss
matters not in evidence, we believe that the defendant invited the prosecutor’s remarks by
challenging him to explain the dates in the bill of particulars. After the defendant issued this
challenge, we do not view the prosecutor’ s response to be improper argument.

5 Therecord reveals that the actual dates to which the defendant was referring were April 8th and 16th, 1996.
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The defendant’ s next two complaints involve the prosecutor’ s response to the defendant’s
argument that the prosecutor had put a*“ political spin” on the facts of the cases to cover the state’s
mistakes. The prosecutor argued,

So you know, this political spin that we are talking about
that we are here—that thereis something peculiar that weare here
makes no sense. The people of Knox County pay me to
prosecute. That is my full-time job.

Nobody wantsto do that every day. Nobody wantsto talk
about forced anal intercourse, and forced oral sex, and forced
vaginal intercourse, and robbery, and kidnapping. Goodness,
nobody would want to do that every day, would they? But, ladies
and gentlemen, as | stand here with this front row, | am not
ashamed of this prosecution, and these ladies have told you the
truth.

The defendant does not explain how the prosecutor’s reference to his job and how he was paid —
something the jury aimost certainly knew —was improper. We cannot conclude that this statement
wasimproper. Moreover, contrary to the defendant’ sassertion, the statement that “ these ladieshave
told you thetruth” was not a statement of the prosecutor’ s personal opinion. We cannot conclude
that this statement was improper.

In the defendant’ s last two contentions, he complains about the prosecutor arguing that the
defendant wanted the jury to believe that the prosecutor and the victims “have orchestrated and
planned this prosecution. We have madeit up.” The defendant asserts that these statements were
inflammatory toward his counsel and that it implied that he had the burden of proof or an obligation
to produce evidence. The defendant does not explain either of these assertions. Nonetheless, this
argument, a response to the defendant’s quegtioning the victims about their meeting with the
prosecutor before the trial, was not improper.

In summary, we conclude that the prosecutor should not have referred to the defendant’s
“reign of terror” and as being evil in his opening statement, as evil (through quoting Sir Edmond
Burke), and as a “human predator” in his closing argument. Also, the prosecutor questionably
argued that the victims were “ saved by the grace of god.” However, given that these were theonly
comments of concern, we cannot conclude that the prosecutor’ s argument was so inflammatory or
so improper that it more probably than not affected the verdict to the prejudice of the defendant.

XVIlI. SENTENCING
The defendant contendsthat the trial court erroneously enhanced his sentences based upon
conduct that occurred while he was insane and failed to sentence him as an especidly mitigated

offender for his convictions in both rape trials. He also argues that Tenn. Code Ann. § 33-6-302
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required that the trial court commit him to an institution as a mentally ill person rather than
sentencing him to incarceration in the Department of Correction. The state contends that the
defendant is not insane, that section 33-6-302 does not apply to this case, and that the defendant’s
sentences are appropriate. We agree with the state.

Appellate review of sentencing is de novo on the record with a presumption that the trial
court’s determinations are correct. Tenn. Code Ann. § 40-35-401(d). As the Sentencing
Commission Comments to this section note, the burden is now on the defendant to show that the
sentenceisimproper. Thismeansthat if thetrial court followed the statutory sentencing procedure,
made findings of fact that are adequately supported in the record, and gave due consideration and
proper weight to the factorsand principlesthat are relevant to sentencing under the 1989 Sentencing
Act, wemay not disturb the sentence even if adifferent result were preferred. Statev. Fletcher, 805
SW.2d 785, 789 (Tenn. Crim. App. 1991).

However, “the presumption of correctness which accompanies thetrial court’s action is
conditioned upon the affirmative showing in therecord that thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). In thisrespect, for the purpose of meaningful appelate review,

the trial court must place on the record its reasons for arriving at
the final sentencing decision, identify the mitigating and
enhancement factors found, state the specific facts supporting
each enhancement factor found, and arti cul ate how the mitigating
and enhancement factors have been evaluated and baanced in
determining the sentence. T.C.A. 8§ 40-35-210(f) (1990).

State v. Jones, 883 S\W.2d 597, 599 (Tenn. 1994).

Also, in conducting a de novo review, we must consider (1) the evidence, if any, received
at the trial and sentencing hearing, (2) the presentence report, (3) the principles of sentencing and
arguments as to sentencing alternatives, (4) the nature and characteristics of the criminal conduct,
(5) any mitigating or statutory enhancement factors, (6) any statement that the defendant made on
hisown behalf and (7) the potential for rehabilitation or trestment. Tenn. Code Ann. 88 40-35-102,
-103, -210; see Ashby, 823 S.W.2d at 168; State v. Mass, 727 SW.2d 229 (Tenn. 1986).

Because the present offenses were committed in 1991 and 1992, the sentence to be imposed
by thetrial court is presumptively the minimum in the rangeif neither enhancement nor mitigating
factorsare present.® Tenn. Code Ann. § 40-35-210(c) (amended 1995). Procedurally, thetrial court

6The legislature amended the statute to provide that for offenses committed on or after July 1, 1995, the
presumptive sentence for Class A felonies is the midpoint of the range. Tenn. Code Ann. § 40-35-210(c).
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istoincreasethe sentencewithin therange based upon the existence of enhancement factorsand then
reducethe sentence as appropriate for any mitigating factors. Tenn. Code Ann. 8 40-35-210(d), (e).
The weight to be afforded an existing factor is left to the trial court’s discretion so long as it
complieswith the purposesand principlesof the 1989 Sentencing Act anditsfindingsare adequately
supported by therecord. Tenn. Code Ann. § 40-35-210, Sentencing Commission Comments; M oss,
727 S\W.2d at 237; see Ashby, 823 SW.2d at 169. Wewill first briefly set forth the facts relating
to sentencing for each rape trial, and then we will examine the defendant’ s contentions.

A. TheFirst Rape Trial

In the first rape trial, the jury convicted the defendant of two counts of aggravated rape and
one count of aggravated robbery. At the sentencing hearing, the state introduced the presentence
report as an exhibit. The defendant presented the May 14, 1995 statement of the victim and sought
to introduce the report of Dr. Robert Sadoff. The state objected to the introduction of the report,
arguing that it was hearsay, that the state had not examined it, and that the defendant had refused to
submit to acourt-ordered mental examination beforetrial thereby preventing the state from gaining
any evidence to respond to the report. The defendant denied that he wanted to use Dr. Sadoff’s
report as notice of a mental disease or defect but instead assured the court that he wanted to use it
in support of the mitigating factor that he was suffering from amental condition that significantly
reduced his culpability for the offense. See Tenn. Code Ann. 8§ 40-35-113(8). The tria court
agreed that it could consider the report as evidence appropriate to sentencing but expressed concern
that the report was hearsay and asked the state whether it wanted the opportunity to cross-examine
Dr. Sadoff. Thestatedid not insist upon Dr. Sadoff testifying at the hearing, and the court concluded
that it would consider the report.

In the November 1, 1995 report, Dr. Sadoff diagnosed the defendant as having Dissociative
Identity Disorder (DID) and stated that hisreview of the records and examinations of the defendant
revealed that the defendant’s “alter” persondity Kyle was responsible for the rapes and murders.
He concluded with reasonable medical certainty that because the defendant had no knowledge of
Kyleand could not control Kyle'semergence, the defendant lacked substantid capacity to conform
his conduct to the law when Kyle emerged.

The tria court noted that the defendant was a Range |, standard offender. It applied the
following enhancement factors to dl three convictions:

(5) The defendant treated or allowed avictim to be treated with
exceptional cruelty during the commission of the offense;

(6), The personal injuriesinflicted upon or the amount of damage

to property sustained by or taken from the victim was particularly
great; [and]
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(16) The crimewas committed under circumstances under which
the potential for bodily injury to avictimwasgreat . . . .

Tenn. Code Ann. 8§ 40-35-114(5), (6), (16). It applied enhancement factor (7), that the “offense
involved avictim and was committed to gratify the defendant’ s desire for pleasure or excitement,”
to the defendant’ s two convictions for aggravated rape. Tenn. Code Ann. 8 40-35-114(7). It also
applied mitigating factor (8), that the “ defendant was suffering from amental or physical condition
that significantly reduced the defendant’ s culpability for the offense.” Tenn. Code Ann. § 40-35-
113(8). Finding that the enhancement factors substantially outweighed the mitigating factors, the
court sentenced the defendant to twenty-two yearsfor each aggravated rape conviction and to eleven
years for the aggravated robbery conviction to be served concurrently in the Department of
Correction.

B. Consolidated Rape Trial

At the consolidated rape trial, the defendant was convicted of the following with regard to
the three victims:

D.C. three counts of aggravated rape, Class A felonies,
especially aggravated kidnapping, a Class A felony,

A.D. two counts of rape, Class B fdonies,
aggravated kidnapping, a Class B felony,

G.T. two counts of rape, Class B fdonies,
robbery, a Class C felony.

The state again presented no witnesses at the sentencing hearing but relied upon the presentence
report and the evidence presented at trid. The defendant likewise presented no witnesses but asked
the court to consider, in addition to Dr. Sadoff’ sreport, an affidavit from Dr. DianaMcCoy and the
pretrial testimony of Dr. Clifford Tennison and Jailor Terry Birnbaum on hismental condition. Also
on this issue, he asked the court to consider the fact that at the suppression hearing, Detective
Johnson testified that he addressed the defendant as Kyle whileinterrogating him.

The trial court sentenced the defendant as a Range |, standard offender. It applied
enhancement factor (5), that the defendant treated the victim with exceptional cruelty, to all of the
rape and kidnapping convictions. See Tenn. Code Ann. § 40-35-114(5). Finding that enhancement
factor (6), that the victims sustained particularly great personal injuries, includes both physical and
mental injuries, the court also applied thisfactor to al the variousrape and kidnapping convictions.
SeeTenn. Code Ann. §40-35-114(6). Looking to the manner in which the defendant carried out the
sexual acts, it enhanced the various rape convictions with factor (7), that the defendant committed
the offense involving avictim to gratify his desire for pleasure or excitement. Tenn. Code Ann. 8§
40-35-114(7). It applied factor (9), that the defendant possessed or employed a deadly weapon
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during the commission of the offenses, to the rape convictions relating to A. D. and the rape and
robbery convictionsrelatingto G. T. See Tenn. Code Ann. § 40-35-114(9). Finally, it enhanced all
of the variousrape and kidnapping convictionswith factor (16), that the circumstances under which
the crimes were committed carried great potential for bodily injury to the victims. See Tenn. Code
Ann. 8 40-35-114(16). Thetrial court stated that after reading Dr. Sadoff’ s report and listening to
Dr. Tennison’ stestimony, it believed that the defendant suffersfrom amental illness, and it applied
mitigating factor (8), that the defendant was suffering from amental condition, which significantly
reduced his culpability for the offense. See Tenn. Code Ann. § 40-35-113(8).

Thetria court found that the enhancement factors substantially outweighed the mitigating
factor. Withrespect to the offensesagainst D. C., it sentenced the defendant to concurrent sentences
of twenty-two years for each aggravated rape conviction and to twenty years for the especially
aggravated kidnagpping conviction for an effective sentence of twenty-two years. For the offenses
against A. D., it sentenced the defendant to concurrent sentences of eleven years for each rape
convictionandten yearsfor the aggravated kidnapping conviction for an effective sentence of eleven
years. With regard to the offenses against G. T., the trial court sentenced him to concurrent
sentences of eleven yearsfor each rgpe conviction and to three years for the robbery conviction for
an effective sentence of eleven years. The court ruled that the defendant would serveall sentences
in the Department of Correction.

In light of the defendant’s multiple convictions for rape, kidnapping, and robbery of four
victims, the trial court found that the defendant had an extensive record of criminal activity for
purposes of consecutive sentencing. See Tenn. Code Ann. 8 40-35-115(2). It also determined that
he was a dangerous offender. See Tenn. Code Ann. § 40-35-115(4). It ordered the defendant to
serve his sentences with respect to each consolidated rape victim consecutivey to each other and to
the sentence stemming from the convictionsin thefirst rapetrial for an effective sentence of sixty-
Six years.

C. Application of Enhancement Factorsin Light of Defendant’s Mental Condition

The defendant contends that because he presented unrefuted evidence at both sentencing
hearingsthat hewasinsane, thetrial court erroneously applied any enhancement factorsand ordered
that his sentences be served consecutively. He arguesthat it iswrong to punish someone for being
mentally ill and that “constitutional precepts’ prohibit enhancing his sentences or running them
consecutively based upon conduct that occurred while he was insane. He concludes that, instead,
thetrial court should have sentenced him as an especially mitigated offender. See Tenn. Code Ann.
§ 40-35-109. He also contends that the trial court erroneously ignored and rejected Dr. Sadoff’s
report in thefirst rapetrial despite thelack of countervailing proof of sanity intherecord. The state
contends that the defendant’ s argument is misplaced because neither the jury in either rapetrial nor
thetrial court found him to beinsane. It arguesthat thetrial court considered the evidence that the
defendant was mentally ill in applying mitigating factor (8) in both trids.
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The defendant contendsthat the only proof presented at the sentencing hearings reveal sthat
he was insane at the time of the conduct upon which the enhancement factors are based. Although
he now attempts to parlay Dr. Sadoff’s report into unrefuted evidence of his insanity, at the
sentencing hearing in the first rape trial, the defendant repeatedly confirmed that he was only
offering thisreport in support of hismitigating factors. Infact, he specifically stated that he was not
seeking a ruling on his mental condition: “Now, this case was not tried on an issue of mental
responsibility, and we do not seek to have Y our Honor declarethat Thomas Huskey isinsane.” The
trial court made no finding that the defendant was insane but considered the report with respect to
mitigating factor (8), finding it to be compelling evidence that the defendant suffered from amental
diseaseor defect. Inthe consolidated rapetrial, the defendant again argued that he was mentally ill
rather than arguing that he was insane. Thetrial court found:

| believe that Mr. Huskey suffers from a mental illness. If
nothing else — of course, | have read Dr. Sadoff’s report. |
listened to the testimony of Dr. Tennison. | don’t know what it
is. | don't understand it, but | believe that Mr. Huskey does
indeed suffer from some type of mental illness.

We agree with the state that the basic premise of the defendant’s argument — that he was
insane at the time of the offenses — fails because neither the trial court nor the jury ever found him
to be insane. Although he argues that the evidence at the sentencing hearings of his insanity was
unrefuted, we note that the defendant denied that he was asking the court to consider Dr. Sadoff’s
report on the issue of insanity at the first rape trial. In the consolidated rape trial, the defendant
directed the trial court to the pretrial testimony of Dr. Tennison, Detective Johnson, and Jailor
Birnbaum as well as the report of Dr. Sadoff and the affidavit of Dr. McCoy. We note that Dr.
Tennison testified that he was unableto determine whether the defendant wasinsane dueto hislack
of expertisein thefield of DID and that Detective Johnson testified that he discovered information
revealing that the defendant was malingering, although he addressed the defendant as Kyle when
guestioning him. The defendant is not entitled to relief on thisissue.

Although not raised by either party, we question the trial court’s basis for applying
enhancement factor (7) to the consolidated rape convictions. Although thetrial court noted that the
manner in which the offenseswere committed such asthe verbal and physical abuse and therepeated
sexual acts “apparently gave this defendant pleasure,” it essentially found that the defendant
committed the crimes in order to gratify his desire for pleasure or excitement because no other
explanation such as financid or socid purposes seemed to apply. With regard to factor (7), our
supreme court has held that

some acts of rape are not committed for pleasure at dl. Some
crimes of this nature are ssimply acts of brutality resulting from
hatred or the desireto seek revenge, control, intimidate, or arethe
product of amisguided desireto just abuse another human being.
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The desire for pleasure or excitement should not be inherently
presumed from the act of rape.

State v. Adams, 864 SW.2d 31, 35 (Tenn. 1993). Likewise, the desire for pleasure or excitement
should not be attributed based solely upon the lack of another explanation.

We a'so determinethat thetrial court should not have applied enhancement factor (16), that
the circumstances of the crimereved great potential for bodily injury to avictim, to the aggravated
rapeconvictionsrelating tothevictiminthefirst trial, the aggravated rape and especially aggravated
kidnapping convictionsrelating to D. C., or to the aggravated kidnapping conviction relating to A.
D. All of these charges aleged that the defendant used or threatened the use of a deadly weapon.
A great potential for bodily injury necessarily exists whenever a deadly weapon is used. State v.
Nix, 922 SW.2d 894, 903 (Tenn. Crim. App. 1995) (holding that factor (16) should not be applied
to enhance an especially aggravated robbery conviction because it encompasses an element of the
offense); seealso Statev. Imfeld, 70 SW.3d 698, 706 (Tenn. 2002) (reasoning that the elements of
aggravated assault — recklessly causing bodily injury to a victim with a deadly weapon — are
contained in the statutory language of factor (16), making it inapplicable to enhance the sentence).
Thus, great risk of bodily injury was inherent in the aggravated rape and the especially aggravated
and aggravated kidnapping convictions. On the other hand, the trial court properly applied factor
(16) to the rape convictionsrelatingto A. D. and G. T.

Although the trial court should not have applied factor (16) to the aggravated rape
convictionsin thefirst rapetrial, the remaining factors — (5), (6), and (7) —amply support thetrial
court’ sassignment of substantial weight to the enhancement factors. The twenty-two-year sentence
imposed for the aggravated rape convictions isjustified.

Factors (7) and (16) were misapplied to the convictions the consolidated rape trial, but we
conclude that enhancement factor (1), regarding the defendant’s “previous history of criminal
convictionsor criminal behavior” applies based upon the defendant’ s convictionsfor two counts of
aggravated rape and one count of aggravated robbery in thefirst rapetrial. Thetrial court did not
apply this factor out of an abundance of caution because all of the consolidated rape offenses
occurred beforethe offensesin thefirst rapetrial exceptthoseagainst D. C. Webelievethat thetria
court was too cautious. “Tria judges can consider criminal convictions or any other criminal
behavior which occurred prior to the sentencing hearing as being ‘a previous history of criminal
convictionsor criminal behavior’ under Tenn. Code. Ann. 8§ 40-35-114(1), regardlessof whether the
convictions or behavior occurred before or after the criminal conduct under consideration.” State
v. Ed Waters, No. 01-C-01-9106-CR-00158, Hickman County, slip op. at 6-7 (Tenn. Crim. App.
Feb. 20, 1992); see also State v. Servando Galvan, No. 01C01-9807-CC-00313, Marshall County,
dipop. a 7 (Tenn. Crim. App. 1999). With the defendant being adangerous offender, our de novo
review of the sentencesalso reveal sthat they arereasonablein relation to the severity of the offenses
and necessary to protect the public from other serious crimes by the defendant. State v. Lane, 3
SW.3d 456, 461 (Tenn. 1999); State v. Wilkerson, 905 SW.2d 933, 938 (Tenn. 1995). We
conclude that the sentences imposed by the trial court are appropriate, although the reversal of the
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convictions regarding the offenses against D. C. changes the effective sentence to forty-four years
in the Department of Correction.

D. Manner of Service

The defendant also contendsthat the trial court erroneously sentenced him to incarceration
rather than committing him to an ingtitution for the mentally ill. He argues that Tenn. Code Ann.
§ 33-6-302 (repealed 2000) creates an irrebuttable presumption that heismentally ill. See Dean v.
McWherter, 70 F.3d 43, 45 (6th Cir. 1995). He assertsthat he should be confined in amentd facility
pursuant to this statute. The state contends that the defendant misconstrues the statute.

Tenn. Code Ann. 8§ 33-6-302 provides:

Sex offenders constitute aspecies of mentaly ill personsin
the eyes of the genera assembly, and where this tendency is
pronounced, they should have the same care and custody as
mentally ill persons generally, and such persons should be given
continued care and treatment so long as their rdease would
constitute a threat to them or to the general public.

(Repealed 2000). The defendant meets the definition of a sex offender within the repealed chapter
as a person convicted of rape. Tenn. Crim. Ann. § 33-6-301 (repealed 2000). Section 33-6-303
states that once convicted of a sex crime, an inmate shall be examined by a psychiatrist or licensed
psychologist “as soon as practicable after admittance to the penal institution.” 1f the examination
reveals that the sex offender can be successfully treated, thisfact and the suggested treatment shall
be certified to the commissioner of correction, who shall provide the treetment. Tenn. Code Ann.
8 33-6-304 (repealed 2000). Section 33-6-305(a) providesthat sex offendersshall be examined by
a Department of Correction psychiatrist or psychologist, between a year and six months before
release. (Repealed 2000). If the examination reveds that the sex offender is mentally ill and due
to his or her illness poses a likelihood of serious harm, the director of the correctional institution
shall petition that the offender be judicially committed to a hospital or treatment resource. Tenn.
Code Ann. § 33-6-305(c) (repealed 2000).

Reading these sections together, section 33-6-302 did not require the trial court to commit
the present defendant to a mental institution. Instead, this chapter directed the director of the
correctional institution to provide treatment for sex offenders at the penal institution and to petition
that they be judicially committed if they have amental illness posing alikelihood of serious harm
within a year of their release. In rgjecting the contention that section 33-6-302 stigmatizes sex
offendersin violation of the due process clause, the Sixth Circuit observed that “the statute neither
mandates any type of involuntary treatment nor requires that sex offenders be transferred to a
separate correctional facility for special treatment.” Dean, 70 F.3d at 45. Thetrial court properly
sentenced the defendant to the Department of Correction.
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XVIII. POST-TRIAL MOTIONS

The defendant contends that the trial court denied his rights to a speedy trial and to due
processof law by delaying three yearsin ruling on hismotion for new trial in thefirst rape case and
two and one-half yearsin the consolidated rape case. He argues that as aresult of thetrial court’s
delay, he was deprived of the ability to apped these convictions before his trid for the four
homicides. He asserts that had the rape convictions been reversed on appeal before the homicide
trial, the state would not have had the rape convictions to use in plea negotiations or as an
aggravating factor supporting the imposition of the death penalty. The state argues that the trial
court’sdelay in ruling on these motions was caused by the defendant’ s numerous amendments to
his motions for new trial.

Thetrial court entered the judgments of conviction in the first rape case on November 17,
1995, and in the consolidated rape case on July 8, 1996. The following chart presents the relevant
filings regarding the defendant’s motions for new trial, the dates filed, the case to which the filing
applies, and the number of grounds for relief contained therein:

Motion Filed on Filed in Grounds
Motion for New Trial December 6, 1995  First rapetria 47
Amendment March 29, 1996 First rapetria 4
Amendment April 15, 1996 First rapetria 1
Motion for New Trial July 29, 1996 Both 1
Motion for New Trial August 8, 1996 Consolidated Rape 57
Amendment October 18, 1996 Consolidated Rape 1
Amendment October 23, 1996 Consolidated Rape 1
Amendment October 25, 1996 First rapetria 3
Amendment October 25, 1996 Consolidated Rape 3
Amendment October 28, 1996 First rapetrial 3
Amendment October 28, 1996 Consolidated Rape 3
Amendment April 30, 1998 Consolidated Rape 1
Amendment July 17, 1998 First rapetria 9
Amendment August 27, 1998 First rapetria 12

Thetrial court conducted thefind hearing onthemotionfor new trial inthefirst rape case on August
26, 1998. Thefina hearing on the motion for new trial in the consolidated rape trial was held on
September 16, 1998. On December 4, 1998, thetrial court denied the defendant’ s motion for anew
trial in the first rape trial, ruling that none of the alleged errors merited anew trial. On December
7, 1998, the defendant moved the trial court pursuant to Rule 33(d), Tenn. R. Crim. P., to enter
findings of fact and conclusions of law on the issues raised in his motions for new trid in the first
rape case. On January 8, 1999, the trial court filed an order denying the defendant’s motion for a
new trial in the consolidated rape case. On February 9, 1999, thetrial court entered asecond order
denying thedefendant’ smotionfor newtrial inthefirst rapetria and presenting itsspecificfindings.
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Although the defendant contends that the delayed rulings on hismotionsviolate hisright to
aspeedy trial, he argues that restrictions on a defendant’ s right to appeal must be measured under
due processrequirements like pre-arrest delay. We note that regarding adelay in hearing amotion
for new trial, a panel of this court has observed that “the court must examine the conduct of the
government and the defense to determine whether a violation of the defendant’ s due process right
to aprompt appeal hasoccurred.” Statev. Billy Joe Baggett, No. 01C01-9604-CC-00160, Dickson
County, slip op. at 12 (Tenn. Crim. App. Apr. 3, 1997), app. denied (Tenn. Dec. 22, 1997) (citing
United Statesv. Smith, 94 F.3d 204, 207 (6th Cir. 1996)). Regardless of whether such delay should
be analyzed as a violation of the speedy trial right or of due process, other than a nonspecific
notation in passing, the defendant does not assert that he has suffered prejudice in his appeal of his
rape convictions as aresult of the delayed rulings on the motions for new trial. Instead, hisclam
of prejudice—that helost the opportunity to have the rape convictions reversed before hishomicide
trial —relates to the homicidetrial. Furthermore, we note that even this claim of prejudice is now
moot. The defendant contends that if he had been able to have the rape convictions reversed on
appeal before the homicide trial, the state would not have had the rape convictions to use in plea
negotiations or as an aggravating factor supporting the imposition of the death penaty. The
defendant’s homicide trial resulted in a deadlocked jury, and this court affirmed the trial court’s
determination that he could beretried for those offenses. State v. Thomas Dee Huskey, 66 S.W.3d
905 (Tenn. Crim. App. 2001). The defendant has apped ed hisrape convictions beforetheretrial of
his homicide charges. The defendant has faled to present any prejudice flowing from the trial
court’sdelayed rulings. Thus, we conclude that the delay did not violate the defendant’ s rights.

Withregardtothe consolidatedrapetrial, the defendant al so contendsthat oncethetrial court
ruled on the motion for new trial, it failed to provide factual findings as requested pursuant to Rule
33(d), Tenn. R. Crim. P. Hearguesthat thetrial court’sorder onthe motion for new trial doeslittle
more than restate his grounds for relief and then state that the grounds are without merit. He
summarily requeststhat this court givethetrial court’ sfindings no weight on appeal and review his
contentions de novo without apresumption of correctnessin favor of thetrial court’ sfindings. The
state contends that the defendant haswaived thisissue for failing to cite to any authority in support
of hisclaim. Despitethestate’ sargument, thedefendant’ sreply merely restateshisinitial contention
without elaboration or the addition of any supporting authority.

Rule 33(d), Tenn. R. Crim. P., provides that upon “ruling on the motion for anew trial the
court, upon motion by either party, shall make and state into the record findings of fact and
conclusions of law to explain its ruling on any issue not determined by the jury.” The defendant
filed amotion requesting that thetrial court make specificfindings pursuant to Rule 33(d) inthefirst
rape case, but the record reveal s that no such motion was filed in the consolidated rape case. We
notethat the defendant has argued on numerous occasionsin hisbriefsand in therecord, that before
thefirst rapetrial, thetrial court ruled orally that amotion filed in one of the caseswould be deemed
filedin all of the defendant’ scases. Although we have not located thisruling in the record, wenote
that the parties agreed that it existed at the hearing on the motion for new trial in thefirst rapetrial.
Although thetria court’sfindingsin its order denying the motion for new trial in the consolidated
rape case are succinct, we disagree with the defendant’s characterization that the trial court
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essentialy madenofindings. Wenotethat at several points, thetrial court refersto detailed findings
that it made following extensive hearingson thevariousissues. We also notethat in someinstances,
thetrial court was hampered with regard to the defendant’ sfailure to specify the errors of which he
complained. Inany event, even considering the Rule 33(d) motion in the first rapetrial to apply to
the consolidated rape case, the defendant has failed to explain how he has been prejudiced by the
abbreviated findings or why thetrial court’s failure to make more extensive findings should cause
thiscourt to givethetrial court’ sfindingsnoweight. Wedo not believethat the defendant isentitled
to hisrequested relief on thisissue.

XIX. MOTIONSIN ARREST OF JUDGMENT

Thedefendant contendsthat thetrial court faled to rule on hismotionsin arrest of judgment
filed in both rape cases pursuant to Rule 34, Tenn. R. Crim. P. He arguesthat asaresult of thetrial
court’s failure to rule, this court should take the allegations in the motions as true, reverse the
judgmentsof conviction, and dismissthe charges. The statecontendsthat the defendant did not state
groundsappropriatefor relief under Rule 34 in themotion relating to thefirst rape case. Withregard
to the Rule 34 motion in the consolidated rape case, the state argues that the defendant’ s claim that
the presentments fail to allege the requisite mental state was rejected by State v. Hill, 954 SW.2d
725 (Tenn. 1997).

On December 6, 1995, the defendant filed a motion in arrest of judgment in the first rape
case, contending that prejudicid and constitutional error madethejudgmentsconstitutionally infirm.
Although he did not specify any instances of error in this motion, he incorporated by reference the
grounds stated in his motions for mistrial and for anew trid. We note that the trial court did rule
upon these grounds in ruling upon hismotions for amistrial and his new trial motions. On July 25,
1996, the defendant amended his motion, alleging that the presentment in the first rape case failed
to state an offense becauseit did not contain the requisite mental state. Also on July 25, 1996, the
defendant filed amotion to arrest the judgments of conviction and to dismissthe presentmentsin the
consolidated rape case on the basis that they failed to alege the requisite mental state. On July 30,
1996, thetrial court held a hearing on the defendant’ s motionsin both cases. Following arguments
from both parties, the trial court denied the motions. We note that in his notice of appeal in the
consolidated rape case, the defendant stated that he appeal ed as of right from thetrial court’ sdenia
of hismotionsfor new trial, arrest of judgment, and resentencing. The defendant’ s contention that
the trial court failed to rule on these motionsis incorrect.

Rule34, Tenn. R. Crim. P., providesthat thetrial “court on motion of adefendant shall arrest
judgment if theindictment, presentment or information doesnot charge an offenseor if the court was
without jurisdiction of the offense charged.” With regard to the allegations that the charging
instrumentswereinsufficient for faling to state the requisite mental state, weaffirmthetrial court’s
ruling that the defendant is not entitled to relief. Only the counts alleging aggravated rape and rape
in the presentmentsfrom both casesfail to allege amental state. Each of the aggravated rape counts
allege that on a date in Knox County, the defendant “did unlawfully and forcibly and coercively,
while armed with aweapon . . . sexually penetrate [thevictim] by [fellatio or sexual intercourse or
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anal intercourse], in violation of T.C.A. 39-13-502 . ...” Therape counts allege that on adate in
Knox County, the defendant “did unlawfully and by force and coercion sexudly penetrate [the
victim] by [fellatio or vaginal intercourse or anal intercourse],” violating Tenn. Code. Ann. § 39-13-
503.

An indictment satisfies the congitutional guarantees of notice to theaccused “if it provides
sufficient information (1) to enabl e the accused to know the accusation to which answer isrequired,
(2) to furnish the court an adequate basis for entry of a proper judgment, and (3) to protect the
accused from doublejeopardy.” Hill, 954 SW.2d at 727 (citationsomitted). Our supreme court has
heldthat “ wherethe constitutional and statutory requirementsoutlined in Hill are met, anindictment
that citesthe pertinent statuteand usesitslanguage will be sufficient to support aconviction.” State
v. Carter, 988 S.W.2d 145, 149 (Tenn. 1999) (holding that reference to the pertinent statute cured
the indictment’s omission of the mental element); State v. Ruff, 978 S.W.2d 95, 100 (Tenn. 1998)
(holding that reference to the pertinent statute cured the indictment’s omission of the mental
element).

In the present case, the presentments refer to the appropriate statutes and follow their
language, aleging every dement with the exception of the mental state. We believe that they
sufficiently informed the defendant of the charges that he was facing. Moreover, the factud
allegations and the referencesto the pertinent statute provided thetrial court with an adequate basis
for entry of proper judgments. See Carter, 988 S.\W.2d at 149. Likewise, thefactual alegationsand
the statutory reference protect the defendant from being placed in jeopardy for the same offense a
second time. We conclude that the presentments provided notice to the accused, and therefore, are
sufficient to support the defendant’s convictions. Thus, the trial court properly denied the
defendant’ s motion to arrest the judgments.

The defendant al so contendsthat because the state failed to file responsesto his motionsfor
arrest of judgment, the motions should have been granted by default. He contends that Rule 47,
Tenn. R. Crim. P.; Rulell, Knox County Crim. Ct. R.; and thetrial court’ s September 9, 1994 order,
which granted the defendant’ s request that the state file awritten response to all defense motions,
required the state to file responses. He summarily arguesthat becausethe statefailed in thisregard,
hismotionsfor arrest of judgment should have been granted by default. Thisissuewould normally
be waived due to the defendant’s failureto provide authority or argument, showing that the state’s
failureto comply with Rule 47, thelocal rules, or thetrial court’sorder, requires an automatic grant
of his motions for arrest of judgment. See Tenn. Ct. Crim. App. 10(b).

Nevertheless, we do not believe that Rule 47, local Rule |1, or the trial court’s order
command such an exceptiona result as dismissal of the charges by default. None of these three
sources provide for the automatic grant of amotion as a possible sanction. Furthermore, Rule 47,
Tenn. R. Crim. P., is directed to parties filing motions, not to those responding to them. Rulell,
Knox County Crim. Ct. R., statesin pertinent part: “1f written responses by the State are demanded,
a separate notice shall be included with the Motions. The State shall file written responses within
10 days of the receipt of the notice.” The sole sanction mentioned in Rule |1 follows a provision
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requiring that adefendant filing adiscovery motion certify that he or shehasirreconcilable questions
after conferring with the state. The sanction provides tha the “[f]ailure to comply with this Rule
constitutes awaiver of discovery under Rule 16, Tennessee Rules of Criminal Procedure” Knox
County Crim. Ct. R. Il. Finaly, the trid court’s September 9, 1994 order merely grants seven
defense motions, including the request for written responses by the state. The contention that the
motions for arrest of judgment should have been granted by default is without merit.

XX. DISQUALIFICATION OF JUDGE

Themorning of October 18, 1995, before opening statementsinthefirstrapetrial, Judge Ray
L. Jenkinsrecused himself from the defendant’ s cases, stating that he had discovered that one of the
defendant’ ssonswas inaclasstaught by hisdaughter and that another of the defendant’ s sonswent
to the same school as his granddaughter. Judge Richard Baumgartner replaced Judge Jenkins and
presided over the rape and homicide trials and related proceedings. The defendant filed his first
motion to disqualify Judge Baumgartner on October 15, 1996, which was after both rapetrialsand
sentencing hearings. Thismotionwasfiledinthehomicidecases. Subsequently, the defendant filed
fourteen additional motions to disqualify Judge Baumgartner from presiding over the homicide
cases, alleging numerous actions or inactions requiring hisdisqualification. All of these motionsto
disqualify were filed before Judge Baumgartner ruled on the defendant’ s motions for anew trial in
both rape cases. Accordingly, the defendant amended hismotions for anew trial to incorporate by
referencehisargumentsfrom hismotions seeking disqualification, asserting that Judge Baumgartner
shouldrecuse himself fromruling onthemotionsfor anew trial. On appeal, thedefendant maintains
this position, asserting that Judge Baumgartner erred in failing to recuse himself from ruling on the
motionsfor anew trial. In addition, the defendant contendsthat a disqualified judge presided over
both rape trials, denying him his right to afair trial and requiring reversad and dismissal of his
convictions. The defendant also asks us to reconsider the standards our case law provides for
disqualification of ajudge.

The defendant alleges numerous instances of judicial misconduct in support of his
contentions, including that Judge Baumgartner called a defense argument “bullshit,”” gave the
prosecutor wide latitude throughout the proceedings, limited his insanity proof, imposed a harsh
sentenceinthefirst rapetrial, had ex parte communications with expert witnesses, met ex partewith
expert witnesses, allowed the stateto hold back expert proof on insanity for rebuttal inthe homicide
trial, released to the public and allowed to be published defense attorneys’ applicationsfor feesand
expenses, delayed the casesfrom May 1998 until September 1998 because of hispolitical campaign
for reelection, made improper commentsto the jury in the homicide trial, received ex parte aletter
from the foreman of the jury in the homicide trial, and disapproved of fees for the defendant’s
appointed attorneysthat should have been granted. The state contendsthat the defendant haswaived
thisissue because (1) all of hismotions seeking disqualification occurred after both rape trids, and
(2) he did not provide any argument explaining why his contentions regarding the judge’s alleged
misconduct require disqualification. The state further asserts that many of the defendant’s
contentions are inaccurate and that no reason existed for the trial judge to disqualify himself. The
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state, however, does not address the merits of the numerous instances of misconduct alleged by the
defendant.

Thematter of recusd isleft to the sound discretion of thetrial court and will not be reversed
on appeal absent aclear abuse of that discretion. Statev. Boggs, 932 SW.2d 467, 472 (Tenn. Crim.
App. 1996). A trial judge should consider a motion to recuse objectively as well as subjectively.
Thus, atrial judge should grant arecusal whenever the judge* has any doubts about hisor her ability
to presideimpartially” or “when a person of ordinary prudencein thejudge’ s position, knowing all
of the facts known to the judge, would find a reasonable basis for questioning the judge’s
impartiality.” Alley v. State, 882 S.W.2d 810, 820 (Tenn. Crim. App. 1994); seealso Tenn. S. Ct.
R. 10, Canon 3(E). “A court should examine the facts alleged by the movant and consider ‘ whether
assuming the truth of the facts alleged, a reasonabl e person would conclude that a particular judge
isbiased or prejudiced against a particular defendant.”” Alley, 882 SW.2d at 821 (quoting United
Statesv. Baker, 441 F. Supp. 612, 616 (M.D. Tenn. 1977)). “Not every bias, partiality, or prejudice
meritsrecusal. To disqualify, prejudice must be of a personal character, directed at the litigant,
‘must stem from an extrajudicial source and result in an opinion on the merits on some basis other
than what the judge learned from . . . participation in the case.’”” Id. at 821 (quoting State ex rel.
Wesolichv. Goeke, 794 S.W.2d 692, 697 (Mo. Ct. App. 1990)). “Adverserulingsby thetrial court
are not usually sufficient grounds to establish bias. Rulings of atrial judge, even if erroneous,
numerous and continuous, do not, without more, justify disqualification.” Id. at 821. Furthermore,
theissueto be determinedisnot “the propriety of thejudicial conduct of thetrial judge, but whether
he committed an error which resulted in an unjust disposition of the case.” Boggs, 932 S.W.2d at
472.

Initially, we address the defendant’ s argument that we should review thisissue de novo. He
relies upon the fact that Judge Baumgartner’ s written order denying his motions to disqualify was
filed only in the homicide case, and in that case, not until after the defendant filed his notices of
appeal in these cases. We note that the transcript reveds that Judge Baumgartner, on at least four
occasions, the latest being January 5, 1999, orally denied the defendant’s motions to disqualify.
Accordingly, we review thisissue for an abuse of discretion.

We next address the defendant’s request that we refine the standards stated in Alley.
Specifically, the defendant asks us to adopt a standard in which ajudge must recuse himself if a
defendant can articulate a reasonable basis to question the partiality of the judge. In the event we
do not adopt this standard, the defendant asks that we adopt an articul able basis standard to require
adisinterested judgeto hear amotionto disqualify. Finaly, thedefendant urgesusto hold that when
there is an allegation of actual misconduct requiring disqualification, the disqualification motion
must be heard by adifferent, disinterested judge. First, werewe to adopt the defendant’ s proposed
articulable basis standard, which the defendant characterizes as alow threshold, judges would be
required to recuse themsd ves simply when adefendant arti cul aes areasonablebasisto question his
or her partiality. We question who would determine whether the basis articulated is reasonable —
the judge or a different, disinterested judge. Regardless, this standard would not promote judicial
economy as some impartial judges would be disqualified ssimply based upon a defendant’s
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“reasonable” assertion. Indeed, inthiscase, it isquestionable whether anew judge, not having been
privy to the lengthy, complex history of the cases, could have ruled on the motions for a new trial,
but if he or she could have, it would have taken asignificant amount of timeto do so. Also, wenote
that judgesare often placed in aposition of ruling upon their alegedly erroneousrulingsor improper
conduct. We believe that judges can, and do dally, rule upon their alleged misconduct while
remainingimpartiad. Moreover, andimportantly, Tennesseelaw iswell-settled regarding the matter
of recusad. Our Supreme Court has held that the matter of recusal addresses itself to the sound
discretion of the trial court. State v. Smith, 993 SW.2d 6, 27 (Tenn. 1999); State v. Hines, 919
SW.2d 573, 578 (Tenn. 1995). We are not in a position to change the law in this area.

We next address the defendant’ s contention that the convictionsin both rape trialsare void
and should be dismissed because he was tried before adisqualified judge. The defendant does not
cite authority for this position. In any event, we conclude that the defendant was not tried beforea
disqualified judge. Wenote that the defendant did not move to disqualify Judge Baumgartner until
after the completion of both trials at issue in this appeal. It was the conduct after the rape trials,
which occurred relative to proceedingsin the homicide cases, that prompted the defendant to move
for disgualification, and we bdieveit issignificant that the defendant relieson thislater conduct in
support of hisdisqualification argument. The defendant’ sfocusin hisdisqualification motionsand
arguments was that Judge Baumgartner should recuse himself from presiding over the homicide
cases. He did not argue then that the convictions from the rape cases should be reversed and
dismissed, and he does not explain now how his rights at the trials were affected by conduct that
occurred after thetrials. The defendant does not explain, and we fail to see, how this later conduct
disqualified the judge relative to presiding over these trials. Therefore, relative to the defendant’s
complaint that he was tried by a disqualified judge, we address the conduct that occurred before or
during the trials.

With respect to thefirst rape trial, the defendant first argues that because Judge Jenkins had
ex parte communications with Rick Sawyer of the Helen Ross McNabb Mental Health Center
regarding the defendant’ sinsanity defense, Judge Baumgartner wasdisqualified. Initially, we note
that wefail to see, and the defendant does not explain, how thealleged misconduct of Judge Jenkins
disgualified Judge Baumgartner from presiding over the trial. Moreover, Judge Jenkins recused
himself before the trial began, although not on these grounds. When Judge Jenkins disclosed his
potential conflict, the defendant agreed that a new judge should take over the case. The defendant
did not object when Judge Baumgartner took over his case, which was after the defendant had
already complained about Judge Jenkins salleged misconduct. SeeThompsonv. State, 958 S.W.2d
156, 172 (Tenn. Crim. App. 1997) (discussing waiver of disqualification issue whenit isnot raised
at the time the party seeking disqualification knew about the facts supporting disqualification).

The defendant’s other complaints regarding Judge Baumgartner’s conduct that occurred
during the first rape trial include the “bullshit” comment (Issue XV), the widelatitude given to the
prosecutor (Issues XI1 and XVI), the limitations of his insanity proof (Issue 1X), and the harsh
sentenceimposed (Issue XV11). Thedefendant did not seek to disqualify Judge Baumgartner when
theseeventsoccurred. Moreover, the defendant merely lists these complaints and does not provide
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any argument regarding how this conduct disqualified Judge Baumgartner from presiding over the
firstrapetrial. The defendant appearsto offer these, as well asthe complaints discussed below, as
examples of Judge Baumgartner’s bias against him.  We view the conduct, rulings, and events
differently than the defendant. Specifically, we note that the defendant’s trials and related
proceedings were intense with heated arguments. Defense counsd were zeal ous advocates, who
admitted that their style was very aggressive. Attimes, counsels zeal ousness crossed the line into
overzealousness. Thetrial judge admitted that defense counsels’ tactics made him angry at times,
specifically noting that defense counsel challenged the court’s rulings and insisted on rearguing
issues that had been already discussed and ruled upon. In addition, the prosecutor’s behavior and
comments were inappropriate at times. In this respect, we can understand the trial judge's
frustrations, which led him, on occasion, torespond inappropriately. See Tenn. S. Ct. R. 10, Canon
3(A). However, the judge’ s frustrations do not excuse his inappropriate conduct. A judge must
maintain dignity and professionalism in the face of all onslaughts, and we do not condone behavior
tothecontrary, whatever thecircumstances. Nonethel ess, although werecognizethat someof Judge
Baumgartner’ s behavior was inappropriate, our review of the record does not reveal areasongble
basis for questioning hisimpartiality.

Likewise, we cannot conclude that the defendant was tried by a disqualified judge in the
consolidated rape trial. First, the defendant asserts that Judge Baumgartner allowed the district
attorney to “do as he wished when he wished.” He provides no citations and no argument for this
assertion, although we believe he refers, at least in part, to complaintsraised in Issues X1l and XV
regarding the prosecutor’ suse of |eading questions, hisexceeding the scopeof redirect examination,
and his making improper comments in his opening statement and closing argument. In any event,
the record does not support the defendant’s assertion. The defendant objected frequently to the
prosecutor’ sconduct. Thetrial court ruled on the objections—sometimesfor and sometimes agai nst
the defendant. There is no evidence that the rulings that were adverse to the defendant were the
product of the judge’ sfavoritism toward the prosecution. Second, the defendant assertsthat Judge
Baumgartner, due to his bias and prejudice against the defendant, made clearly erroneous rulings
from January to May 1996. He does not specify which rulings or present any argument relative to
this assertion. In any event, we do not believe that Judge Baumgartner was biased against the
defendant, and thereis no evidence that his rulings were based upon anything other than the merits.

The defendant next contendsthat Judge Baumgartner had ex parte communicationswith Dr.
Clifton Tennison of theHelen RossM cNabb M ental Health Center regarding the defendant’ smental
evaluation. The defendant asserts that the judge “ planted the thought” in Dr. Tennison’s head to
seek further evaluations outside of the Department of Mental Health. Initially, we note that not all
ex parte communications are per se improper. For example, a tria judge is authorized to
communicate ex parte for scheduling and administrative purposes that do not deal with substantive
matters. See Tenn. S. Ct. R. 10, Canon 3(A)(7). In this respect, we do not believe it isimproper
merely to inform adoctor performing an evaluation for the court that additional eval uations would
be allowed if needed.
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To the extent that the defendant implies that the judge did not merely inform Dr. Tennison
of the possibility of another evaluation but suggested that Dr. Tennison recommend such action, we
notethat the defendant’ s complaint appearsto be the product of hisspeculation. Therecord reveals
that on May 7, 1996, Judge Baumgartner told the parties that they were going to hear from Dr.
Tennison the next day. The defendant asked if the proceeding would be ex parte without the district
attorney present to receive the doctor’ s report. The following exchange then occurred:

The Court: Not at thistime—what | am going to inquire
of Dr. Tennison tomorrow iswhere heisin
hisinvestigative processand what additional
things he needs to do, if any, in the future,
and that | anticipate would be something we
do in open court.

[Defense Counsel]: Well, we have got to examine him with
regard to his preliminary impressions. We
have got to do that.

The Court: No. You know, if he says he feds —for
instance, if he says he feels he needs the
assistance of afurther expert to help himin
arriving at any conclusions that he might
want to offer, | am going todirect him to do
that posthaste. | mean, | am not going to put
him in a position of saying — | don't
anticipate we are going to get some opinion
out of Dr. Tennisontomorrow morning with
respect to —now, we may. | do not know.

[Defense Counsel]: He has examined our client for two hours.
Hehasgot al theinformation. He hasgot a
whole file on him. Surely, he has some
impression.

[District Attorney]: He doesnot either. He has asked usto give
stuff, and you have told us not to comply.
He can’t have the information.

The Court: He can't. Thereis no possible way he can
have his opinion formulated by tomorrow
morning, in my judgment. Now, he may
surprise me. He may come in here and say
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he does, but | do not anticipaethat. So that
isthe first thing we are going to do.

[Defense Counsel]: Well, how could you possibly make a
decison as to the need of another
examination if you don’t ask him: Do you
have any opinions? He might have some
opinions. He might like to support them by
shoring it up with somebody else to hep
him.

The Court: My point is that | am not going to ask him
to do that — if he says to me, “I have
formulated an opinion. | don’tfeel | needto
do anything else,” that creates a whole

different situation than what | am
anticipating. We are going to have to wait
and see.

Thefollowing day, Dr. Tennison was questioned by the court and both parties and stated that he did
not have the necessary expertise to eva uate the defendant and that additional evaluation needed to
be done by a mental health professional with substantial experience and demonstrable expertisein
the diagnosis and treatment of dissociative identity disorder. Dr. Tennison said that he had two
potential candidatesto perform the eval uation, and the court asked himto check ontheir availability.
Wenotethat according to defense counsel, Dr. Tennison only examined thedefendant for two hours.
Thus, the court and the parties could have anticipated that Dr. Tennison would not have formulated
an opinion. Moreover, the court and the parties, including the defendant, acknowledged, if not
anticipated, that another evaluation may be necessary. Thereisno evidencethat thejudge suggested
to Dr. Tennison through ex parte communications that Dr. Tennison recommend a second
evaluation.

The defendant next asserts, relative to the consolidated rape trial, that Judge Baumgartner
had ex parte communications with the district attorney about paying for a second evaluation.
Specifically, the defendant reliesupon aMay 9, 1996 memorandum written by Dr. Tennison, which
states that Dr. Tennison contacted Dr. Phillip Coons, thedoctor sdected to eval uate the defendant,
and that hetold Dr. Coonsthat Dr. Coons had been “ appointed as court’ s witness, not state witness.
Reimbursement arranged through conferenceof state district attorney’s, but fundsto be turned over
to Court.” From this memorandum, the defendant specul ates,

Did [the district attorney] tell Judge Baumgartner that the
district attorneys were paying for Dr. Coons before Judge
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Baumgartner ordered Mr. Huskey examined by Dr. Coons on
May 9, 19967 If [thedistrict attorney] did tell Judge Baumgartner
this information, this communication was ex parte because this
was never said on the record and wasa shock to the defense when
it was learned in 1998.

We note that on May 9, 1996, Judge Baumgartner, Dr. Tennison, the district attorney, and
defense counsel participated in a telephone conference cdl, in which Dr. Tennison recommended,
and the court approved, having Dr. Coons eval uatethe defendant. During thisconference, the court
asked Dr. Tennison, per the defendant’ s request, whether Dr. Tennison had discussed payment of
fees with Dr. Coons. Dr. Tennison responded, “Only vaguely. | told him that | hoped that that
would be worked out during the officers of the Court, that | didn’t know what the details were.”
After the conference call ended, thetrial court clarified that Dr. Coons was the court’ s witness, to
which defense counsel asked who was paying for his services. The court responded,

The issue of payment, | don’t know. | —I candidly do not know
the answer to that question. Thisisa— certainly not your run of
the mill situation. And hopefully there will be sufficient funds
availableto pay Dr. Coonsfrom some source. Obviously, it will
be State money, whether it comesfrom the Administrative Office
of the Courts, or the District Attorneys Conference, or from the
Legidature directly, or wherever it comes from. I’m going to
attempt to compensate Dr. Coonsfairly for histime and services.
However, | consider him to be the Court’ s witness in this case.

The defendant did not object and made no further comment regarding payment. Dr. Coonsdid not
perform an evaluation of the defendant for the consolidated rapetrial. Indeed, Dr. Tennison’s May
9, 1996 memorandum provides, “ Follow-up call from Judge Baumgartner. Defense hasinstructed
defendant not to participate in evaluation. Will call Dr. Coons and tell him to cancel plans.”

The record does not reveal how and when it was arranged for Dr. Coons to be paid by the
district attorneys’ conference, had he evaluated the defendant. The only evidencethat thiswasthe
case is Dr. Tennison’s memorandum. We note that Judge Baumgartner’'s comments after the
conference call do not indicate that the district atorney arranged for and told the judge that the
district attorneys conferencewould pay for Dr. Coons' sservicesbefore Judge Baumgartner ordered
Mr. Huskey to be examined by Dr. Coons. Moreover, Judge Baumgartner told the defendant on the
record that the district attorneys conference was one possible source of funding, and the defendant
did not object or comment. From the record before us, we cannot conclude that Judge Baumgartner
had improper ex parte communications with the district attorney relative to paying for Dr. Coons's
services. Having considered al the defendant’s complaints relative to events that occurred before
or during the consolidated rapetrial, we conclude that the defendant was not tried by a disqualified
judge.
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Theremaining issueiswhether Judge Baumgartner should haverecused himself fromruling
on the motions for a new trial. With respect to this contention, ailmost al of the complained-of
conduct occurred before these rulings. The defendant asserts that Judge Baumgartner’s prejudice
against him grew over time, blinding Judge Baumgartner and causing him to make unexplainable
and unjustifiable erroneous rulings. The defendant contends that because Judge Baumgartner was
disqualified, his rulings on the motions for a new trial are void. First, we note that Judge
Baumgartner’s rulings on the issues presented in the defendant’s motions for a new trial were
consistent with rulings made earlier in the cases. Many of these issues were litigated extensively,
and the trial court ruled upon them before almost all of the complained-of conduct occurred. This
timing makes it difficult to see how the events relating to the homicide cases caused Judge
Baumgartner to make unexplainabl e, erroneous rulings onthe motionsfor anew trial. We aso note
that we have concluded throughout this opinion that most of Judge Baumgartner’ s rulings were not
erroneous. In any event, we recognizethat if judicial misconduct occurs before ruling on a motion
for anew tria, it may be of anature that aperson of ordinary prudence may have areasonablebasis
for questioning the judge's impartiality relative to the rulings on these new trid motions.
Accordingly, weexamine bel ow the defendant’ s contenti onsregarding conduct which occurred after
both rapetrials.

The defendant contends that through ex parte communications, Judge Baumgartner, similar
to his conduct in the consolidated rape case, “te egraphed the message that if more experienced
expertisewas needed from MTMHI hewould order additional evaluations.” Thedefendant doesnot
cite to the record to support this assertion. Our review of the record does not reveal any evidence
of improper ex partecommunications. Therecord revea sthatin May 1996, Dr. Tennison stated that
he did not have the necessary expertise to evaluate the defendant and recommended that a mental
health professional with substantial experience and demonstrable expertise in the diagnosis and
treatment of dissociative identity disorder (DID) evaluate the defendant. Likewise, Middle
Tennessee Mental Health Institute (M TMHI) stated that it needed additional assistancein evaluating
the defendant. We again note that we do not believe it is improper merely to inform a doctor
performing an evaluation of adefendant for the court that additiona eval uations would be allowed
if needed. Regardless, in this case, Dr. Tennison testified that MTMHI telephoned him and asked
whether they could use an outside consultant. Moreover, there is no evidence that Judge
Baumgartner influenced MTMHI’ sevaluation or decision to ask about using an outside consultant.
Fromtherecord before us, we cannot conclude that thejudge hadimproper ex partecommunications
regarding the potential for a second mental evaluation.

Thedefendant next complainsthat Judge Baumgartner wascommunicating ex partewith Dr.
Tennison while his motion to be sent to MTMHI was pending. On June 13, 1996, the defendant
filed a motion to be sent to MTMHI. The defendant states that this motion was not heard until
August 8, 1996, because Judge Baumgartner wanted to hear from Dr. Tennison regarding whether
MTMHI had the ability to evaluate DID. On August 8, Dr. Tennison was questioned by the court
and the partiesregarding hisrecommendation for eva uating the defendant. Dr. Tennison stated that
because of complications specific to the defendant’ s case, including the change in the defendant’ s
mental status over the past four years, the defendant needed to be evaluated by someone more
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experienced than he was in the area of DID. Dr. Tennison recommended that the defendant be
hospitalized and stated that MTMHI could do the evduation. He said that he did not know if
MTMHI would need further consultation, but “either way [was] okay.” The court then stated that
the defendant would be sent to MTMHI for evaluation and asked Dr. Tennison to remainin contact
with the doctors there. The court also stated that Dr. Tennison should let it know if the doctors at
MTMHI needed additiona assistance in making their evaluation. The court said, “In other words,
if they fed they need additional assistance in this evaluation process, before that's done | want to
have some input into it, and know exactly what's needed and why it's needed.” The court also
commented that after the evaluation was completed and if the defendant chose to present insanity
as a defense, the state “would be in aposition, if they choose to do it, to consult with their own
expert, and offer that expert at trial.”

The defendant relies upon three memoranda either from or to Dr. Tennison as evidence of
Judge Baumgartner’s improper ex parte communications. These memoranda were introduced as
exhibits, without objection, at the recusal hearing. The first memorandum is not dated and isfrom
Dr. Tennison to Kathy Guin, asking her, per Judge Baumgartner’s request, to contact Dr. Coons
about possible dates that he would be available to eval uate the defendant for a September trial. The
defendant contendsthat thismemorandummust havebeen written shortly after the consolidated rape
trial was completed but before the second memorandum, dated July 15, 1996. We agree that the
content of the memorandum suggests this to be the case. The July 15, 1996 memorandum to Dr.
Tennison from Ms. Guin reflects that she had telephoned Dr. Coons, and Dr. Coons provided alist
of dates that he would be available to evaluate the defendant. The memorandum also reflects that
Dr. Coons said he would need a court order before he came to eva uate the defendant and that he
would need to know who would be paying his expenses and how to contact that person. The third
memorandum, which includes a handwritten date of August 9, 1996, isfrom Dr. Tennison and asks
Ms. Guin to telephone Dr. Coons and relay the following information:

Judge Baumgartner has ordered the defendant to the Forensics
ServicesProgram of theMiddle TN Mentd Health I nstitute(state
hospital in Nashville) to complete the forensic evduation as a
Court’ switness. He has said off the record that the prosecution
(District Atty. Gen. Randy Nichols) may still want to call onyou
to examine the defendant for the prosecution. Thetrial hasagain
been postponed, this time until approximately November 4. |f
your consultation isto be sought, | will contact you again some
time in September (if called as a Court’s witness) or Gen.
Nichols office will cal (if for the prosecution).

With respect to the handwritten date, we note that because the memorandum’ s content reflects the

substance of the August 8, 1996 court proceedings, it appears to have been written on or after that
date.
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The defendant contends that these three memoranda are evidence of Judge Baumgartner’s
sua sponte and ex parte efforts to get the defendant evaluated by Dr. Coons, the expert the state
wanted. We disagree with the defendant regarding his inferences from the memoranda. The first
two memorandareveal only that Judge Baumgartner asked Dr. Tennison to contact Dr. Coons about
possibledatesthat Dr. Coons could eval uate the defendant and that Dr. Tennison complied. While
the defendant is suspicious of the timing of this contact (because he had not yet been ordered to
MTMHI and had amotion pending to be sent to MTMHI), theinquiry into Dr. Coons' savailability
was not improper. Indeed, one can easily infer that the judge was being proactive. In May 1996,
Dr. Tennison had stated that he believed that an experienced expert would be needed and identified
Dr. Coons as one potential candidate, whom the court subsequently approved. Also, the August 8,
1996 proceedingsindicate that Judge Baumgartner had not predetermined that Dr. Coonswould be
used instead of or subsequent to MTMHI’sevaluation. Indeed, he specifically stated that MTMHI
would need to determine whether additional assistance was needed. Also, we note that when
MTMHI did request the help of an outside consultant, Dr. Kluft, not Dr. Coons, was the doctor
selected to perform the evaluation. Accordingly, wedo not believethefirst two memorandasupport
the defendant’ s assertion that Judge Baumgartner was attempting sua sponte and ex parteto get the
defendant evaluated by Dr. Coons.

Regarding the third memorandum, the defendant asserts that its August 9, 1996 date was
before Judge Baumgartner entered his order sending the defendant to MTMHI. Thus, the defendant
claims, the judge must have had improper, ex parte communications with Dr. Tennison. However,
although the trial court’s written order was not entered until August 12, 1996, the court stated on
August 8 that it was going to send the defendant to MTMHI. Also, on August 8, the court stated that
MTMHI would determineif they needed additional assistancein evaluating thedefendant. Thecourt
also acknowledged that after the evaluation was completed and if insanity was going to be raised,
the state may choose to consult with itsown expert. What was not stated on August 8, but included
in the memorandum, was that the prosecution may want to use Dr. Coons as its expert. However,
the prosecution had made it clear in the proceedings before and after the consolidated rapetrial that
it had talked to Dr. Coons and that it wanted him to evaluate the defendant. Thus, it was safe to
assumethat if MTMHI did not need additional assistance, then the prosecution may call Dr. Coons.
We do not believe that it was improper to advise Dr. Coons of this possibility.

However, what is bothersome on its face is that the memorandum states that Judge
Baumgartner told Dr. Tennison this “off the record,” which connotes secrecy. We note that these
were Dr. Tennison’s words and not necessarily Judge Baumgartner’s. If these were Judge
Baumgartner’ s words, they were inappropriate. However, we note that it was not a secret that the
state would possibly call Dr. Coons if he was not a court’s witness. Thus, despite the “off the
record” characterization of the matter, the memorandum does not reveal that anything improper was
stated. Asnoted, we believe it would have been appropriate for Judge Baumgartner to advise Dr.
Coons, through Dr. Tennison, of the possibility that the statewould call him. From therecord before
us, we cannot conclude that Judge Baumgartner had any improper ex parte communications
regarding the possibility of the state calling Dr. Coons.
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The defendant next complains about the instructions Dr. Craddock, who evaluated the
defendant at MTMHI, gave to the defendant regarding the confidentiality of the evaluation. The
transcript of the videotaped eval uation providesthat Dr. Craddock told the defendant the following:

Down here it says that what you tell usis going to be kept
confidentid, and if information is released it would be because
you have given us written permission. Or that the Judge has
essentidly said | want to see what you have, and he probably —
we [sic] not doing this for nothing.

And number three, sometimes we' re subpoenaed to go to
court or at trial and at that time then we may say what other
things, our impressions of what you have said. There's a
Tennessee Criminal Procedure saysthat what you say isnot to be
used to try to convict you by the prosecution. Now that’s not to
say whether that would happen or not, sorta thing but it’'s, that
would be grounds for amistrid if it was.

So um, the point is for us to make at thistime is that what
you tell is kept confidential unless you give us permission we
won't be talking to anybody else.

The confidentiality portion of the judge’ s August 12, 1996 written order sending the defendant to
MTMHI stated,

Upon completion of the eval uation of the Defendant ThomasDee
Huskey, Middle Tennessee Mentd Health Institute shall provide
only to the Court areport of the evaluation. Otherwise, Middle
Tennessee Mental Health Institute shall hold in strict
confidence all information developed and opinions formed
concerning the Defendant pending further directions and
ordersfrom the Court, and specifically shall not release any
information regar ding the Defendant ThomasDeeHuskey to
the State, the Office of the Knox County District Attorney
General, the prosecuting attor ney, or law enfor cement.

The order went on to say that when the court received the report, it would provideit to the defendant
for him to decide whether to pursue a defense of insanity. If the defendant elected to present such
a defense, then the prosecution would also receve the report.

Dr. Craddock’s instructions were not entirely consistent with the judge's order. The
defendant asserts that Dr. Craddock’s mistake “obviously” resulted because “either Judge
Baumgartner told Dr. Tennison to tell Dr. Craddock something that was not said in court or Judge
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Baumgartner’ s ex parte communications through Dr. Tennison to Dr. Craddock got garbled.” The
defendant does not support this assertion with any argument or citation to the record. We do not
believe that the defendant’s explanations are the only “obvious’ ones, or even the most likely.
Certainly, it is possible that Dr. Craddock, unilaterally, made a mistake. In any event, the record
does not reveal that Dr. Craddock’s confidentiality explanation was the result of ex parte
communications.

The defendant next contends that on September 17, 1996, when Dr. Craddock came to the
court to report his findings, Dr. Craddock and Dr. Tennison first met with Judge Baumgartner in
Judge Baumgartner’s chambers. The defendant speculates as to what was discussed in the judge’'s
chambers,

Did Judge Baumgartner telegraph or outright state to Dr.
Craddock and Dr. Tennison his predisposition reflected in the
August 9, 1996 memo?. . . With thisjudicia “woodshedding” it
is no wonder that Dr. Craddock and Dr. Tennison cameinto the
courtroom with the same recommendation and Mr. Huskey was
set up for yet another evaluation — thistime with astranger from
Philadel phia, Dr. Kluft.

Although the defendant fails to mention the fact, the record reflects that when Drs. Tennison and
Craddock came into the courtroom, the defendant was allowed to question Dr. Tennison first. The
defendant asked Dr. Tennison to state why he was here and “what you reported to the Court in
chambers.” Dr. Tennison responded,

| am here because we wanted to — we were ordered — by “we,” |
mean the forensic team at McNabb combined with the forensic
team at Middle Tennessee — by the Court to consult with one
another about the case, to stay in touch all during his evaluation
there at Middle Tennessee, which we have in conference calls,
and to come back to the Court so that decisions about any use of
outside consultantswould be decided in open court by HisHonor
with everybody discussing the pros and cons.

So the treatment team — the diagnogic team a Middle
Tennessee — initiated an inquiry into whether or not they could
use an outside consultant, which directly fell under the order the
judge gave me. So | called the Judge, told him tha this was
happening, and he told me to come here today. . . . What |
reported to him is that, after talking with Dr. Craddock and Dr.
Farouk at Middle Tennessee, it appears—and you will havetoask
Dr. Craddock this—but it appearsthat they have reached the same
kind of conclusionsthat | didin my initial evaluation . . . and that
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isthat there wasenough piecesof clinical information that led me
to believe that there may well have been the presence of a
dissociative disorder present and active at the time of the alleged
offenses, but that | could not make a determination with regard to
insanity defense, because | had no access to the confessing
persondity state, and | did not have the experience to know how
to proceed from tha point, and it appears that is where this
forensic team in Nashville is at, also, and that is what we
discussed in chambers.

Dr. Craddock subsequently testified that he and his team had concluded that “there might be a
multiple personality, that has merit or isworthy of pursuing. However, we don'’t feel asthough we
havethe experienceto make adiagnosiswith confidence.” Hethenrecommended Dr. Coonsor Dr.
Kluft as potential candidates to perform the evaluation.

We question the appropriateness of having an ex parte meeting with the doctorsbefore going
into court. When the defendant questioned the doctors about their conversation immediately
thereafter, Dr. Tennison testified that he informed the judge that the Middle Tennessee team had
inquired about using an outside consultant. We view this as procedural matter and again note that
atrial judge is authorized to communicate ex parte for scheduling and administrative purposes that
do not deal with substantive matters. See Tenn. S. Ct. R. 10, Canon 3(A)(7). However, Dr.
Tennison also stated that MTMHI inquired about using an outside consultant because, apparently,
they had found, like he had, evidence of DID but did not have the expertise to evduate the
defendant. Although we do not know the extent of the conversation, we question whether this
subject matter was appropriate to discuss ex parte. Nevertheless, we cannot conclude that this
conduct warrants disqualification from ruling on the motions for a new trial in the rape cases.

The defendant next complains about ex parte communications between Judge Baumgartner
and Dr. Kluft regarding mattersthat werenot addressed in Dr. Kluft’ sevaluation or report. Wetake
judicial notice of thetrial court’ sorder denying the defendant’ smotionto disqualify, inwhich Judge
Baumgartner admitted that he met ex parte with Dr. Kluft in October 1996 after Dr. Kluft had
interviewed the defendant and shortly before Dr. Kluft was scheduled to leave Knoxville. The
judge’ s order provides that the

substance of our conversation involved Dr. Kluft relating his
opinionsof Mr. Huskey’ smental condition and the procedureshe
used to arrive at those opinions. The Court requested that Dr.
Kluft set forth hisfindingsin areport and forward it to the Court
as soon as possible. Dr. Kluft sent his report to the Court two
days later and the report, which was favorabl e to the defendant,
was provided to defense counsel upon receipt. The Court also
authorized defense counsel to speak directly with Dr. Kluft.
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Everything the Court learned during the brief meeting with Dr.
Kluft was also communicated to the defense counsel.

Becausethis order was filed in the homicide case and after the notices of appeal were filed in both
rape cases, we cannot presume that the court’ saccount istrue. However, the record reveal sthat the
defendant received Dr. Kluft’ sreport and spokewith him. Inany event, thejudge’ sex partemeeting
with Dr. Kluft and discussing substantive matterswasinappropriate. However, we cannot conclude
that this meeting with an expert in the homicide trial disqualified the judge relative to ruling on the
motions for anew tria in the rape cases.

The defendant next complains about ex parte communications between Judge Baumgartner
and Dr. Tennison that occurred on October 29, 1996. The defendant assertsthat defense counsel met
with Dr. Tennison on October 28, 1996, and Dr. Tennison, after reviewing Dr. Kluft’ sreport, said
that the defendant coul d not have made aknowing, voluntary, and intelligent waiver. The defendant
states that the following morning, Dr. Tennison telephoned defense counsel and said that he had
spoken with Judge Baumgartner, who told him that Dr. Kluft’ sreport was preliminary and that Dr.
Kluft would be submitting additional reports relating to the defendant’ s statements. The defendant
assertsthat Dr. Tennison thentold defense counsel that he needed to see the additional reportsbefore
he made conclusions regarding the voluntariness of the defendant’s statements. The defendant
contends that by teling Dr. Tennison what the additional reports were going to address, Judge
Baumgartner exceeded the scope of proper ex parte communications. The defendant also contends
that the court’s knowledge of additional reports could only have come from improper ex parte
communications with Dr. Kluft. Assuming the defendant’ s contentions are true, we agree that the
judge’ s behavior would be inappropriate. However, the defendant does not explain, and we fail to
see, how this behavior regarding communications with expert witnesses in the homicide case
warrants recusal relative to the motions for anew trial in the rape cases.

The defendant next complains about numerous rulings, which he asserts are erroneous. He
contends that Judge Baumgartner improperly refused to conduct a hearing pursuant to McDaniel v.
CSX Transp., Inc., 955 SW.2d 257 (Tenn. 1997), on the admissibility of the testimony of Dr.
Speigel, the state' s expert, and faled to exclude Dr. Speigel’ stestimony on the basis of Rules 104,
403, 702, and 703, Tenn. R. Evid. The defendant also complains that the judge erroneously
permitted Dr. Speigel to testify about opinionsnot contained in hisreport and permitted the state to
present the testimony of Dr. Speigel in rebuttal. All of these errors, the defendant asserts, were
becausethe judge wanted to hel p the state get itscase to thejury. The defendant also complainsthat
the judge made improper comments to the jury regarding defense counsel’s closing argument.
Essentially, the defendant is complaining about rulings in the homicide trial that were adverse to
him, asserting that these adverse rulings were the result of Judge Baumgartner’s bias against him.
Initially, we note that the order denying the motion for anew trial in the consolidated rape case was
filed January 8, 1999, which was before the homicide trial. Thus, these events do not support
disqualification relative to the consol diated rape motion for anew trial. Moreover, rulingsof atrial
judge, even if erroneous, numerous, and continuous, do not, without more, justify disqualification.
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Alley, 882 SW.2d at 821. We fail to see how these rulings in the homicide trial could have
warranted disqudification from ruling on the motions for a new trial in the rape cases.

We note that the defendant also complains that Judge Baumgartner received and did not
disclosean ex parteletter from the foreman of the jury inthe homicidetrial. Thisoccurred after the
judge’ s orders denying the motions for new trial were filed in both rape cases. Accordingly, these
complaintsdo not support disqualifying thejudgefrom ruling on the motionsfor anew trial. Indeed,
the defendant even argues that the letter from the foreman of the jury in the homicide trial
disqualified Judge Baumgartner from hearing the defendant’ s motions to dismiss and for judgment
of acquittal in the homicide cases.

Thedefendant next complainsabout Judge Baumgartner’ sactionsregarding financid records
of the defense — specifically, defense counsel’ s requests for attorneys fees and expenses, including
money for the payment of the expert witnesses. The defendant complains that Judge Baumgartner
changed the confidentiality rules regarding these documents during the course of the proceedings.
Originally, the judge kept the financial documents under seal. On June 2, 1997, The Knoxville
News-Sentinel filed amotion to intervenein the caseand asked the trid court to unseal documents
relating to fees and expenses of the defense. After ahearing, Judge Baumgartner partially granted
the News-Sentinel’s motion, ordering many of the documents to remain sealed but ordering the
summary cover sheets setting forth total amounts paid to defense counsel to be unsealed. Thiscourt
upheld Judge Baumgartner’s order in Knoxville News-Sentinel v. Huskey, 982 S.W.2d 359, 362
(Tenn. Crim. App. 1998), stating that it “was unable to discern how revelation of the ‘ barebones
information ordered unsealed will prgudice Mr. Huskey’sright to afair trial.” Accordingly, despite
the defendant’ sassertionsthat there are seriousissuesregarding thevalidity of theKnoxvilleNews-
Sentinel opinion, we conclude, again, that Judge Baumgartner’ s actions relative to the unsealing of
theserecordswerenot improper. Moreover, wefail to see, and the defendant does not explain, how
any of the complained-of conduct relative to the unsealing and subsequent publication of these
records warranted disqualifying the judge from ruling on the motions for a new trial in the rape
cases.

Thedefendant al so complainsthat in October 1998, Judge Baumgartner improperly released
defense counsel’s applications for fees and expenses to The Knoxville News-Sentinel. We note,
however, that the judge issued a temporary restraining order on October 24, 1996, to restrain the
News-Sentinel from publishing theinformation. However, on October 25, 1998, the News-Sentinel
violated the order and published an article revealing some information regarding the defense's
expenses. On November 4, 1998, the trial court converted the restraining order into a temporary
injunction, effective while the defendant’s case was pending in the trial court. Further litigation
concerning thismatter, and publication of any additional information, did not occur until after Judge
Baumgartner filed his orders denying the motionsfor anew trial in both rape cases. Therefore, even
assuming that Judge Baumgartner released the records inappropriately to the News-Sentinel, we
cannot concludethat this conduct supports disqualifying him from ruling on the motions for anew
trial.
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The defendant al so complainsthat Judge Baumgartner improperly denied defense counsel’s
requestsfor feesin an effort to punish and silencecounsel. The denial of the requested fees at issue
occurred in May 1999, severa months after the rulings on the motions for a new trial were filed.
Accordingly, we cannot conclude that the denial of these fees and expenses, even if erroneous,
disqualified Judge Baumgartner from ruling on the motions for a new trial.

The defendant next complains that the proceedings in the homicide case were ddayed from
May 1998 to September 1998 because Judge Baumgartner was running for reelection. The
defendant assertsthat Judge Baumgartner avoided conducting hearingsand ruling on motionsduring
this time because Judge Baumgartner’s opponent was critica of how he was handling the
defendant’s cases. Although not entirely clear, the defendant appears to be complaining that the
judge’ s political situation was one part of the denial of hisright to a speedy trial in the homicide
case. Thisissueisnot before uson thisappea. Moreover, the defendant does not explain, and we
fail to see, how thispolitical climate warranted disqualification relative to ruling on the motionsfor
anew trial.

Thedefendant al so complainsabout when herece ved thedefendant’ SMTMHI records. The
defendant had Rule 17(c), Tenn. R. Crim. P., subpoenas issued in May 1998 for the defendant’s
records from MTMHI. The defendant assertsthat Judge Baumgartner then “embarked on a series
of ex partecommunicationswith M TMHI that resulted intherecordsbeing delayed, being produced,
then produced to Judge Baumgartner in his office rather than to Mr. Huskey’s attorneys.” The
defendant merely statesthat because of the judge’ sinterference, he did not receive the records until
July 7,1998. Thedefendant doesnot citeto therecord or any authority in support of thiscontention.
However, the defendant agan appears to be complaining that this delay was one part of the denial
of hisright to a speedy trial in the homicide case, an issue not properly before us in this appeal .
Moreover, we note that Rule 17(c), Tenn. R. Crim. P., providesthat “[t]he court may direct books,
papers, documents or tangibl e things be produced before the court & atime prior to thetrial or prior
to the time when they are to be offered into evidence and may upon their production permit them to
be inspected by the parties and their attorneys.” In any event, the record does not reveal any
improper ex parte communications regarding the defendant’s MTMHI records.

In summary, athough many of the defendant’ s complaints are not supported by the record,
some of his complaints reveal that some of Judge Baumgartner’s conduct was inappropriate.
However, we cannot conclude that a person of ordinary prudence in Judge Baumgartner’ s position,
knowingall of thefactsknownto him, wouldfind areasonablebasisfor questioning hisimpartiality.
Moreover, theissue to be determined is not “the propriety of the judicial conduct of thetrial judge,
but whether he committed an error which resulted in an unjust disposition of thecase.” Boggs, 932
SW.2d at 472. Therecord does not reveal that Judge Baumgartner committed any errorsresulting
in an unjust disposition of the defendant’ s motions for anew trial. Accordingly, we conclude that
Judge Baumgartner was not disqualified from ruling on the defendant’s motionsfor a new trial.

XXI. PROSECUTORIAL MISCONDUCT
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The defendant contendsthat the prosecutor’ s misconduct (1) denied him due process of law,
requiring dismissal of theindictmentsagainst him and (2) required disqualification of the prosecutor.
The defendant also contends within this issue that the participation of a special prosecutor in the
consolidated rape case requires reversal of the convictionsin that case.

Initially, we note that thisissue was presented in the defendant’s common issues brief. To
the extent that his argument rel ates to the homicide cases, those complaints are not before usin this
appeal. Also, wenotethat the state did not respond to thisissue, apparently becausetheissue, unlike
the other issues in the defendant’ s common issues brief, was not separately listed in the briefs for
the first and the consolidated rape trials. However, most of the defendant’ s complaints within this
issue are repetitive, and thus, addressed by the state el sewhere.

Thedefendant reliesupon State v. Culbreath, 30 S.W.3d 309 (Tenn. 2000), in support of his
argument that the presentments against him should be dismissed and/or the prosecutor should have
been disqualified. In Culbreath, the defendants were charged with several offensesrelatingto their
running sexually-oriented businesses. The trial court dismissed the indictments because of the
involvement of aspecial prosecutor, finding that the special prosecutor was substantially involved
in the case and that he had been paid over four hundred thousand dollars over a nineteen-month
period by aprivate, special interest group that opposed thetypes of activitiesinwhich the defendants
wereinvolved. 1d. at 312. Thetrial court found that the conflict of interest required disqualification
of the special prosecutor aswell asthe district attorney and his office. 1d. Moreover, thetrial court
dismissed the indictments because it concluded that the prosecutor’s misconduct denied the
defendants their due process rights. Id. Our supreme court stated that although dismissal of an
indictment is not a usual remedy for prosecutorial misconduct, such remedy may be gppropriae
when the misconduct denies a defendant his right to due process. 1d. at 317. The court held that
dismissal of the indictments was appropriate in the defendants case given that the “conflict of
interest and resulting misconduct permeated the entire prosecution and rendered the proceedings as
awhole fundamentally unfair.” 1d. at 318 n.7.

Withinthisissue, the defendant restatesmany of the complantsheraisesin other issues. For
example, he complains that the prosecution withheld discovery, made improper arguments to the
jury, illegally obtained statements from the defendant, and intentionally delayed his trials.
Previously, we concluded that these complaints did not warrant areversal and anew trial. Here, the
defendant asserts that the prosecutor’s misconduct violated his due process rights, requiring a
dismissal of the presentments. As set forth elsewhere in this opinion, we do not believe that the
prosecutor’ s misconduct was pervasive or egregious. We cannot conclude that the defendant’s due
processrights were violated by the prosecutor’ s conduct. Accordingly, we conclude that dismissal
of the presentmentsis not warranted due to prosecutorial misconduct.

Regarding the defendant’ s contention that the prosecutor should have been disqualified, we
note that the defendant never moved for disqualification of the district attorney in either of therape
cases, although he did move for disqualification in the homicide cases. The defendant adoptsthese
motions by reference, but he does not make any additional argument as to why the district attorney
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and hisoffice should have been disqualified. Wenotethat the defendant’ sargumentsin hismotions,
excluding those rdating to the special assistant prosecutor (which are discussed below), relate to
disqualification based upon eventsarising from the homicide cases, specifically thedisclosureto the
state of confidential materialsrelating to the mental evaluations. In any event, the record does not
reveal that the district attorney and hisoffice had an actual conflict of interest. Moreover, therecord
isdevoid of any conduct creating an appearance of impropriety. See Culbreath, 30 SW.3d at 312-
13.

The defendant also moved in the homicide cases for the disqualification of special assistant
prosecutor Neil Cohen. The defendant submitted an affidavit from Deputy Knox County Court
Clerk Angie Neshitt stating that an oath of office was not on file for Mr. Cohen. The defendant
argued that the special assistant prosecutor performed duties reserved for the publicaly elected
district attorney and hislawful assistants, asserting that the special prosecutor was the author of the
consolidation motion and, in the homicide cases, the author of the motion seeking to introduce the
rape victims' testimony. The defendant asserted that the court gave preferential treatment to Mr.
Cohen because hewasalaw professor and the author of abook on the law of evidencein Tennessee.
The defendant now argues that because it was error to alow the special assistant prosecutor to
participatein the consolidated rape case, thoseconvictions shouldbereversed, and heshould receive
anew trid. We disagree. Although the defendant incorporates his disqualification motion by
reference, hedoes not provide any additional explanation astowhy the special assistant prosecutor’ s
participation was error. The defendant did not object to Mr. Cohen’s participation in the
consolidated rape case until after he was convicted at trial, although before the court’ sruling on his
motion for anew trial. We do not believe that the defendant can reserve hisobjection to the specia
assistant prosecutor’ s participation until after heis convicted at trial. See T.R.A.P. 36(a).

ISSUESRELATING ONLY TO THE FIRST RAPE TRIAL

XXIl. STAY OF PROCEEDINGS

The defendant states that about ten months before the first rape trial, the trial court
erroneously stayed al proceedings rdating to the other cases pending against him and that hearings
on these motions did not resumeuntil after thefirst rapetrial. He contendsthat the stay violated his
rightsto due process, afair trial, and the effective assistance of counsd under the state and federal
constitutions; Rule 12(e), Tenn. R. Crim. P., requiring thetrial court to rule on al pretrial motions
before trial unless the court defers ruling for a good cause; and rules of judicial conduct requiring
prompt adjudication of cases. He maintains that before he could develop or declare hisdefensesin
thefirst rapetrial, he needed discovery and bills of particularsin his pending rape and murder cases
aswell asrulingson the admissibility of evidence and consolidation relating to the other cases. The
statedisputesthat thetrial court stayed proceedingsin the other cases, arguing that, instead, thetrial
court deferred rulingsin the other casesin order to allow thefirst rapetrial to proceed. It aso argues
that the defendant has failed to allege any prgudice in the first rape trial. 1t contends that any
infringement of hisright to gain accessto the court would affect the other pending cases, not thefirst
rape case. Inreply, the defendant contends that the stay was not necessary in order for thefirst rape
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trial to proceed but, indead, was a device instigated by the gate to prevent him from making
informed decisions regarding his defenses, trial strategy, and guilty pleasin dl of his cases.

Although wedo not necessarily condonethetrial court’ sdecisionto approachthedefendant’ s
motions piecemeal beforethefirst rapetrial, our review of the rape casesreveal s no prejudiceto the
defendant from this practice. Asdiscussed in IssueV regarding the order of the defendant’ strids,
it waswithin the discretion of the prosecution to set the order of thetrials. See Statev. Nichols, 877
SW.2d 722, 735-36 (Tenn. 1994). We also conclude in that issue that consolidation of the rape
caseswas permissive and, therefore, the statewas not required to consolidatethefirst rapetrial with
the others. Indeed, we questioned whether it could have been consolidated in light of the differing
circumstances surrounding the rapes. In light of our holding on thisissue, we fail to understand —
and the defendant has not explained — how he was harmed by the trial court deciding the motion to
consolidate the remaining rape cases after the first rape trial.

Furthermore, we hold in Issue VI regarding discovery and Issue VI regarding excul patory
evidencethat the defendant hasfailed to demonstratethat he was prejudiced in thefirst rapetrial by
evidence he acquired afterward. Additionally, we have held that the defendant was not harmed by
the trial court’s decision to address his motions to suppress his statements or evidence, other than
the defendant’ s photograph, gained as aresult of hisarrest or the search of his home after thefirst
rapetrial. Thetrial court determined the admissibility of the defendant’ sphotograph, which wasthe
only evidence relating to these motions used in the first rapetrial. Evidence of the other rapes and
the murders was not introduced in the first rape trial. The defendant has failed to explain how he
was harmed by the lack of abill of particulars or hisinability to know theadmissibility of evidence
in these cases before the first rapetrial. The defendant is not entitled to relief on thisissue.

XXI111. DISQUALIFIED JURORS

The defendant contends that in the first rape case, thetrial court failed to excuse for cause
potential jurors who had inherently prejudicial knowledge relating to his other rape and murder
charges. He also argues that the trial court erroneously denied him individud voir dire of all
potential jurors and limited voir dire to questions which would reveal the need for a chdlenge for
cause. Heclaimsthat dueto theerroneousjury sdection process, five of thejurorswho decided his
case possessed prejudicial knowledge. The state contends that four of the jurors about whom the
defendant complainssaid that they could beimpartial despitetheir knowledge about the defendant’ s
cases and the fifth juror did not know about the defendant’ s other charges. It also asserts that the
jury selection procedures complied with the gpplicable rules.

Control of thevoir direiswithinthe sound discretion of thetrial court. Statev. Howell, 868
SW.2d 238, 247 (Tenn. 1993). Our supreme court has ruled that the “ultimate goal of voir direis
to insure that jurors are competent, unbiased, and impartial.” State v. Cazes, 875 SW.2d 253, 262
(Tenn. 1994). Rule 24(b), Tenn. R. Crim. P., governs challenges to potential jurors for cause and
states in pertinent part:
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Any party may challenge a prospective juror for causeif:

(1) there exists any ground for challenge for cause provided by
law;

(2) the prospective juror’s exposure to potentially prejudicial
information makes the person unacceptable asajuror. Both the
degree of exposure and the prospectivejuror’ stestimony asto his
or her state of mind shall be considered in determining
acceptability. A prospective juror who states that he or she will
be unable to overcome preconceptions shall be subject to
challenge for cause no matter how dlight the exposure. If the
prospective juror has seen or heard and remembers information
that will be developed in the course of trid, or that may be
inadmissiblebut isnot so preudicial asto create asubstantial risk
that his or her judgment will be affected, the prospective juror’s
acceptability shall depend on whether the testimony as to
impartidity isbelieved. If the prospectivejuror admitsto having
formed an opinion, he or she shall be subject to challenge for
cause unless the examination shows unequivocaly that the
prospective juror can be impartial.

(Emphasis added). The defendant contends that the trial court failed to determine whether the
publicity regarding the other charges against the defendant was so prejudicial that it created a
substantial risk of affecting the potential jurors judgments even though the jurors stated that they
could be impartial.

“Rule 24(b) providesthat information possessed by jurors which would be inadmissible in
the trial may be so pregudicial that a juror must be excused because of the substantia risk of
prejudiceregardless of thejurors' statements of impartiality.” Statev. Shepherd, 862 S.\W.2d 557,
569 (Tenn. Crim. App. 1992). In thisrespect, the rule recognizes that there are limits to what the
human mind can be expected to set aside. 1d. Thetrial court bearsthe burden of assessing thelevel
of prejudice existing asidefrom the jurors’ assurances that they can remain impartial:

Therulerecognizesthat therisk of ajuror being influenced
by admissible evidence — which will be introduced a the trid to
influence anyway — is acceptable in our system, if the juror's
unequivocal claim of impartiality is believed. Obviously, such
knowledge does not inherently interfere withthereliability of the
truth finding process at trial. On the other hand, the juror’s
knowledge of information which isinadmissible at trial because
of its pregudicial effect may, depending upon the amount of
prejudice, improperly influence a juror and undermine the
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reliability of the trial result regardless of the juror’'s good
intentions. Because of this risk, the rule implicitly places the
burden upon the trial court to assess the level of prejudice apart
from the juror’ s satements.

Id. Therecord inthe present case reflectsthat the trial court relied upon the jurors' statements that
they could be impartial and made no determination regarding the level of prejudice stemming from
the publicity on the other charges.

The defendant asks this court to create a bright-line rule that ajuror is disqualified if he or
she has knowledge of the defendant’s other uncharged crimes which are inadmissible a trial.
Without citation or further explanation, he arguesthat such arule would be consistent with case law
regarding consolidation of casesfor trial and admissibility of evidence under Rule 404(b), Tenn. R.
Evid., and with rules requiring the disqualification of judges who have persona knowledge about
acase. The plain language of Rule 24 explicitly contemplates that some information “may be
inadmissible but is not so prejudicid asto create a substantial risk that [the juror’ s| judgment will
be affected.” The rule places this determination within the discretion of the trial court, and we
decline the invitation to remove an entire category of information — that of other crimes not the
subject of the present trial — from the trial court’ s discretion.

Alternatively, the defendant arguesthat jurorsin this case with knowledge of serial murders
or other rapes should have been disqualified under Rule 24(b) because such information is so
prejudicial that it risks affecting the jurors regardless of their clams of impartiality. He contends
that the state could not have introduced evidence of these other crimes at trial and that thetrial court
should not have permitted potential jurors who had thisknowledge onthe jury. He asserts tha this
isespecially truebecause some of thejurors possessed inaccurate knowl edge about the other crimes.
He contends that Jurors Shelton, McKenzie, Melton, Rogers, and McAfee should have been
disqualified because they knew about his other charges.

We begin by noting that Jurors Shelton and M cKenzie did not state that they knew about the
defendant’ sother charges. Furthermore, thedefendant did not challenge Juror McKenziefor cause.
Itiswell-settled that the failure to challenge ajuror for cause forecloses the argument upon appeal
that the juror is disqualified. See Sommerville v. State, 521 SW.2d 792, 797 (Tenn. 1975).
Although the defendant made no individual challengefor cause to Juror Shelton, he made ageneral
challenge for cause to the pand of which she was a part due to the fact that the jurors had been
discussing the defendant while awaiting individud voir dire. Inany event, Juror Shelton stated that
she had heard other potentid jurors talking about the defendant’s former appearance, whether he
was the person whom they had seen on television and in the newspaper, and if he lived or worked
at the zoo. She said that she had not heard anything about Cahaba L ane and had not overheard any
discussion of the charges against the defendant. The information known to Juror Shelton was not
so prejudicial that it crested a substantial risk of affecting her judgment.
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Juror Melton stated that he had seen something about the case on the television news that
morning. He said that he saw a picture of aman with along beard and alot of hair, but he was not
surethat it was the defendant. He said that he heard that the defendant was accused of killing some
people and raping someone. He said that he formed no opinion about the defendant but merely
thought that this might be the case he would hear because he was reporting for jury duty that day.
Hesaid that he overheard other potential jurors calling the defendant the Zoo Man and saying that
he had worked at the zoo. He said that he could give one-hundred-percent assurance that he would
not consider this information in rendering a verdict and that he could render afair and impartial
verdict. Thetrial court denied the defendant’s challenge for cause to Juror Melton.

Juror Rogers said that he had read about the defendant’ s casesin the newspaper about ayear
earlier but that all hereally remembered wasthe defendant’ sname. He stated that he had no opinion
about the defendant’ s guilt or innocence and agreed that he could give afair and impartid verdict.
Upon additional questioning by the defendant, he stated that he remembered reading that the
defendant’ s nickname was the Zoo Man because he had worked at the zoo. He said that he also
heard the name Zoo Man mentioned when other potential jurors were speculating about which case
thiswas. Although heinitially said that he did not remember what crimesthe defendant was accused
of committing, upon additional questioning by the defendant, he agreed that he had read about
Cahaba Lane in the newspaper and believed that a murder occurred there. He agreed that he
assumed the defendant was one-hundred-percent innocent. The trial court denied the defendant’s
challenge for cause to Juror Rogers.

Juror McAfeestated that he had seentelevision reportsand read newspaper articles about the
defendant around the time of the crimes. He said that he knew that the defendant allegedly killed
prostitutes near a road in Knoxville. After the defendant mentioned Cahaba Lane, Mr. McAfee
remembered that was the name of the road linked with the murders. Herecalled that the defendant
had the nickname of Zoo Man because he had worked at the zoo at onetime. He thought that there
were possibly six homicides associated with the defendant. He agreed that if he heard this
information again at trial, it could have the effect of refreshing his memory and confirming what he
knew if the information turned out to be afact. He denied hearing other potential jurors talking
about the case and stated that he had formed no opinion of whether the defendant was guilty of any
charges. He agreed that he could put this information out of hismind and give afair and impartial
verdict. The defendant challenged Mr. McAfee for cause, but the trial court denied the challenge.

Although the defendant did not include Juror Varner in his list of jurors exposed to
information about the other crimes, we note that she al so stated that shehad been exposed to pretrial
publicity and that the defendant challenged her for cause. Ms. Varner stated that she had seen
publicity relating to the defendant in the newspaper and on tel evision around thetime of the of fenses.
Regarding the murder cases, she said she had heard that once the police discovered the last victim,
they had traced the other victims to the defendant. She said she remembered that the victims could
have been prostitutes and believed there were three murder victims. She said that she had not heard
much about the rape but knew that after the discovery of the murders, the police had reviewed other
charges against the defendant. She said that she had heard the defendant called the Zoo Man in the
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media. She denied hearing other potential jurorstalking about the case. She stated that she had not
formed an opinion regarding the defendant’ sguilt or innocence asaresult of the publicity and agreed
that she could render afar and impartial verdict.

In Shepherd, thiscourt held that thetrial court’ sfailureto assessthe prejudiceinherent inthe
information about the defendant’ s other crime without regard to the jurors statements that they
could beimpartia constituted reversible error. 862 SW.2d at 569. In that case, nine of the twelve
jurors had seen an “Unsolved Mysteries’” program, depicting the defendant’s involvement in the
murder of two teenage girls. The program induded a graphic portrayal of the events surrounding
the murder that was not the basis of the trial; the narrator’ s report that a judge had determined that
the evidence in that case was sufficient to charge the defendant with first degree murder; and an
opinion by the investigating deputy, who would appear as a witness in the case on trial, that the
defendant was a *“cold-blooded, psychopathic killer.” We concluded that “the amount of
inadmissible information possessed by most of the members of the jury regarding the defendant’s
involvement with and charges for other crimes, particularly the [murder not on tria], was so
prejudicial that a substantial risk existed that those jurors judgments were affected.” 1d. at 571.

The present caseis somewhat similar to Shepherd in that Jurors McAfeeand Varner and, to
alesser extent, Jurors Melton and Rogers were exposed to information indicating that the defendant
had committed the murders with which he was accused. Jurors McAfee and Varner knew that the
defendant wasaccused of killing prostitutes. Jurors Melton and Rogersknew that the defendant was
accused of murder. Jurors McAfee and Rogersknew that the killing had occurred on Cahaba L ane,
and al four jurorsknew that the defendant was cdled the Zoo Man. Juror VVarner remembered more
of the details of the accounts that she had read or heard, such asthat after the police discovered the
last of themurder victims, they had traced the defendant to the other bodies. Thisinformation shows
how the defendant was linked to the murders and implicates him in their commission. Although
Shepherd, in which the jurors watched a dramatization of the events surrounding the other crime,
presents a more extreme case, herethe four jurors knew that the defendant was accused of murder.
At least Juror Varner and arguably Juror McAfee were exposed to information indicating that the
defendant had committed themurders. JurorsVarner and Melton al so mentionedthat they had heard
that the defendant had been accused of rape. Because the defendant was on tria for rape, the
information was not necessarily inadmissible. Nothing indicates that these jurors linked the
information about rape to a victim other than the one in this case.

Although the information about the defendant’ s other charges known to the four jurors was
prejudicial, weview thedefendant to havewaived hisdisqualification argument by failingtoremove
these jurors with his peremptory challenges. Before a defendant can be heard to complan about a
tainted juror sitting on thejury, he or she must have exhausted “ any available peremptory challenge
to remove the objectionable juror.” Sommerville, 521 SW.2d at 797. Thus, in order to maintain
an alegation that the trial court’s refusal to remove ajuror for cause rendered his trial unfair, the
defendant must remove the juror in question with a peremptory challenge, exhaust all peremptory
challenges, and be forced to accept adisqualified juror once his peremptory challenges aredepl eted.
Howell, 868 S.W.2d at 248; State v. Thompson, 36 S.W.3d 102, 107 (Tenn. Crim. App. 2000); see
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Statev. Crawford, 620 SW.2d 543, 545 (Tenn. Crim. App. 1981) (quoting Sommervilleand noting
that at the time the trial court refused to remove a juror for cause, the defendant still had two
peremptory challenges remaining).

In the present case, the defendant used all eight peremptory chalenges and requested
additional challenges because jurors with knowledge of his other charges remained on the panel.
The trial court denied this request. The defendant contends that he was forced to “burn” his
peremptory challenges and still have jurors with knowledge of the other charges on the panel
becausethetrial court erroneously refused to strike thesejurorsfor cause. Thetrial court denied the
defendant’ schallengesfor causeto jurorswith knowledge of his other charges before the defendant
exercised any of his peremptory challenges.

Of the seventeen potential jurorsinitially seated, five—including JurorsVarner, McAfee, and
Rogers — knew of the defendant’ s other charges, but the defendant only removed one of thefive
with hisfirst six challenges. In thisrespect, we know that the defendant, not the state, exercised the
challenges because the defendant stated at abench conference following thefirst six challengesthat
he had two challengesleft. Of the subsequent replacement jurors, only two knew of the defendant’s
other charges. The parties exercised three more peremptory challenges — presumably two by the
defendant and one by the state — striking two more jurors with knowledge. Thus, atotal of seven
potential jurorswith knowledge entered the panel, and threewereremoved by peremptory challenge.
The defendant could have used hiseight challengesto strike all seven jurorswith knowledge. Thus,
the defendant’s assertion that he used all of his peremptory chalenges to remove jurors with
prejudicial knowledge of inadmissibleevidence and wasforced to accept jurorswith such knowledge
on the pand isincorrect. Becausethe defendant did not use his available peremptory challengesto
remove those jurors whom he now argues that the trial court should have removed for cause, he
cannot now challengetheir qualificationson appeal. SeeHowell, 868 S.W.2d at 248; T.R.A.P. 36(a)
(providing that adefendant who “failed to take whatever action wasreasonably availableto prevent
or nullify the harmful effect of an error” is not entitled to relief on appeal). In light of the
defendant’ sfailureto take avail abl e stepsto correct thiserror, we do not examine his contention that
the trial court’ s failure to excuse jurors with knowledge for cause contradictsits stated purpose —
to be able to select a Knox County jury without knowledge of the defendant’s other cases — for
staying the proceedings in the other rape and murder cases.

Thedefendant hasfiled supplemental authority, arguing that hewasdenied his constitutional
right to an impartial jury under the Sixth Amendment of the United States Constitution and article
[, sections8 and 17 of the Tennessee Constitution. In Quinterov. Bell, 256 F.3d 409 (6th Cir. 2001),
the court examined the viol ation of the defendant’ s constitutional right to animpartial jury resulting
from seven jurors having served on a codefendant’s jury as part of an ineffective assistance of
counsel claim. In the present case, the issue of the effectiveness of counsel’ s representation is not
before us nor is the record sufficient for us to make a determination in that regard.

The defendant also contests the trial court’s method for screening the venire for potential
jurors exposed to publicity about hiscases. He contendsthat thetrial court should have questioned
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the jurors about their knowledge of Zoo Man, Cahaba Lane, and the murder and/or rape of
prostitutes, rather than limiting its questionsto the chargesin thefirst rape case. He arguesthat the
trial court’ sruling requiring him to mention the other chargesif they were to be revealed presented
him with a Hobson’s choice: Either risk seating jurors who did not know about the chargesin the
first rape case but did know about the other charges or potentially taint the other unexposed jurors
with questions about the other charges.

Thetrial court called the potential jurorsin panes of twelve and asked them to raise their
handsif they had heard anything about the defendant. Then, the court permitted individual voir dire
of each potential juror who had raised hisor her hand indicating knowledge of thedefendant. First,
the court questioned the juror to determine whether he or she could render an impartial verdict
despite knowledge of the defendant. Then it allowed the parties to question the jurors about the
extent of their knowledge. The defendant agreed to this procedure before the voir dire began but
subsequently objected to it, arguing that potential jurors who initially claimed to have only vague
knowledge about publicity recalled more of the details of the murder cases when asked about the
Z00 Man or Cahaba Lane during individual voir dire. The court ruled that it would not mention the
defendant’ s other charges and that it would be up to the defendant to mention those if he chose to
do so. During the individual voir dire of thefirst panel, one of the prospective jurors reveal ed that
some of the jurors had been talking aout the Zoo Man and the other charges in the hal while
waiting to be questioned. Thetrial court directed acourt officer to tell the prospective jurors not to
talk about thiscase or the defendant. Following the examination of thefirst twelve members of the
venire, the defendant moved to dismissthe jury pand for cause because the prospective jurors had
discussed the defendant’ s gppearance, themurder charges, and thenameZoo Man. Thecourt denied
the motion.

The court asked the four panels of twelve the following questions respectively:

[To panel one:] Now, do you know . . . thedefendant . .. Doyou
know any of the facts or circumstances surrounding this alleged
occurrence, anything you have read in the papers or seen on
television, or anything of that nature.

[To pand two:] Has any member of this jury panel heard
anything or read anything concerning this defendant, Mr.
Huskey?

[To panel three] Do you know, have you read anything
concerning the defendant, Thomas D. Huskey — television,
anything of that nature? All right. Connected with this case or
any other case?

[To panel four:] Do you know or have you heard anything
concerning the defendant, Thomas Huskey, either on television
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or in the — in the papers or on the radio, anything? Have you
heard anything about this man?

Thetria court phrased itsinquiry in such away asto extract those jurors who had been exposed to
publicity without revealing the other charges against the defendant and thereby tainting the entire
panel. Except perhaps for the questions to the first panel, the questions applied to any knowledge
about the defendant and were not limited to thechargesinthefirst rapecase. Although the questions
to thefirst panel seem limited to the chargesin thefirst rape case, we note that the parties were able
to question individually all twelve jurorsonthispanel. Thus, the defendant was not harmed by this
limitation. Furthermore, the questionsare also broad enough to gpply to those potential jurorswho
had overheard other jurors discussing the defendant while waiting for voir dire.

A defendant is entitled to individual voir direif a significant possibility exists that ajuror
knows about potentially prejudicid information. State v. Claybook, 736 SW.2d 95, 100 (Tenn.
1987). Onthe other hand, thetrial court retains broad discretion over the way in which voir direis
conducted. Howell, 868 SW.2d at 247. In Howell, our supreme court affirmed the trial court’s
limitation of individual voir direto those potential jurorswho had been exposedto pretrial publicity
and who remembered the specific details of thereports. 1d. at 247-48. In the present case, the trial
court permitted individual voir dire of all prospective jurors who indicated that they had heard
something about the defendant. We conclude that the trial court did not abuse its discretion by
structuring the jury selection in thisway.

The defendant also contends that the trial court erred in restricting his questions during the
voir dire to those that would reveal a challenge for cause. He argues that he should have been
permitted to ask other questionsin order to make intelligent use of his peremptory challenges. In
additiontoitsown questioning of prospectivejurors, thetrial court shall allow the partiesto question
them “for the purpose of discovering bases for challenging for cause and enabling an intelligent
exercise of peremptory challenges.” Tenn. R. Crim. P. 24(a). In the present case, the tria court
allowed both parties to question the prospective jurors during individual and group voir dire. The
defendant does not cite to pointsin the record showing that thetrial court restricted his questioning,
and our reading of the record reveals a single incident in which the trial court restricted the
defendant’ s questions during the individual voir dire. Juror Melton testified that he had seen a
photograph of aman with long hair and abeard on tel evision that morning and that he had wondered
if hewould be on that case when he reported for jury duty that day. The defendant asked him what
he thought about when he saw the photograph, and thetrial court sustained the state’ s objection that
the question was improper at that time. The defendant then asked Juror Melton if seeing the
individual ontelevision and hearing that he was charged with murder made an impression upon him.
Juror Melton said that it did not and that he could put what he had seen and heard out of his mind
if selected asajuror in thiscase. He also stated that the photograph that he had seen on television
did not look like the defendant. Thus, the defendant was ableto learn Juror Mdton’ sreaction tothe
photograph on television and suffered no prejudice as aresult of the restriction.
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During group voir dire, the parties questioned thejury venire on avariety of topics, many of
which were not related to disgudification. During the group voir dire and with the jury out, the
defendant noted that the court had ruled that the defense was not to ask additional questions about
exposureto publicity aside from asking if the potential jurors had been exposed to any information
about the defendant since the individual voir dire. We do not view this restriction to limit the
defendant to questions designed to reveal disqualifying information. It merely reflects the trial
court’ sdesire not to cover matters already covered inindividual voir dire. The defendant, who was
allowed to question thejurorsexposed to information about him during individual voir dire, suffered
no prejudice from this ruling.

XX1V.ADMISSIBILITY OF PHOTOGRAPH AND ARRAY

The defendant contends that the trial court erred by denying him a hearing on his motions
to suppress a photograph of him taken at the time of his October 21, 1992 arrest. He arguesthat the
photograph was not listed in the state’ sRule 12(d)(2), Tenn. R. Crim. P., disclosure notice and that
the picture of the defendant was taken asthe result of anillegal arrest. He also alegesthat thetrial
court should have granted his motion for a mistrial when the prosecutor displayed an array
containing the photograph to the jury because it bore the word “Homicide” on the back. The state
contends that a photograph is admissible for purposes of identifying a defendant even if taken
following anillegal arrest. It aso arguesthat thejury did not seethe word “Homicide” on the back
of the photograph array because the prosecutor carefully covered the word.

Asdiscussed in Issuell1, the admission of the defendant’ s photograph was proper because
law enforcement would haveinevitably obtained his photograph without regardto thelegality of his
arrest. The defendant was not prejudiced by the absence of a hearing on his motion to suppressthe
photograph because no legal basis existed for its suppression.

We turn briefly to the defendant’s other contentions regarding the admissibility of the
photograph. Asdiscussed in Issue XIl1, the state’'s Rule 12(d)(2) notice listed photographs and a
picture lineup form as items that it intended to introduce in the first rape trial. More importantly,
Rule 12(d)(2) does not contemplate the exclusion of evidence as a sanction for failure to comply.
The purpose of the rule —to give the defendant a chance to suppress evidence that the state seeksto
introduce in its case-in-chief — has been fulfilled in this case because the defendant moved pretrial
to suppress the photograph. Thus, lack of compliance with Rule 12(d)(2) does not form a basisfor
the exclusion of this evidence.

The defendant a so contends that a photograph array containing the photograph taken a the
timeof hisarrest should have been excluded becauseit boretheword “Homicide” on theback. The
record reveals that during the direct examination of the victim, the state sought to question her
regarding the photograph array. The defendant requested a bench conference, and the state said that
it did not intend to pass the photograph array to thejury. Thetrial court directed the prosecutor not
to show the back of the photograph array, and the prosecutor stated that he had been careful not to
let the jury see the back. The defense noted its objection for the record. At the end of the day, the
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defendant requested amistrial because the jury saw the word “Homicide” on the back of the array.
Defensecounsel argued that hisassociatetold himthat thejury saw theword when the state prepared
to show the array to the victim. The state wanted the associate to testify about what she saw. The
trial court stated that it did not believe that the word on the back of the array created any problem
but that, out of an abundance of caution, it would question the jurors to determine if they saw the
back of the array. This questioning never occurred. Initially, we note that the defendant did not
subsequently ask thetrial court to question the jurors about the array. In any event, the record does
not reflect that the jury saw the word “Homicide” on the array.

XXV. ADMISSIBILITY OF VICTIM'SSTATEMENTSIN HOSPITAL RECORD

The defendant contends that in the first rape trial, the trial court erroneously admitted
statements of the victim contained in her hospital record. He argues that the statements were not
admissible as statements made for diagnosis or treatment, the basis upon which the trial court
admitted them, or asfresh complaint. He assertsthat thetrial court erred by failing to hold ahearing
to assessthereliability and purpose behind the statements. He arguesthat no medical professional
testified regarding whether the statements were necessary for diagnosis and treatment. The state
initially contends that the statements were admitted only for identification and that the record does
not indicatenor the defendant citeto their introduction into evidence. It also arguesthat if admitted,
the statements were pertinent to diagnosis and treatment because they relae the timing and source
of the victim'sinjuries. Finally, the state contends that the trial court was not required to hold a
hearing because the victim was an adult rather than a child.

Following opening statements, the parties discussed the admissibility of the hospital record
from the victim’s emergency room visit about fifteen hours after the offenses. The patient history
taken by anurse states as follows:

States was walking home — getting some breakfast [at] 7:30 am.
and a man stopped to ask directions then pulled her into hiscar,
took her to abarn and raped her. [Complans of] injured [right]
shoulder . . . and soreness dl over. Tearful.

The defendant argued that although he agreed that the record was authentic and kept in the regular
course of business, the patient history was not admissible substantively. He argued that the patient
history did not fal within the hearsay exceptions for fresh complaint or statements made for
diagnosis or treatment. He asserted that it would only serve to bolster the victim’s testimony
improperly. The defendant acknowledged that hewanted to use the hospital record to show that the
victim had no bruises at that time and the timing of the rgpe counselor’s involvement with the
victim. The court ruled that the victim’s statements were admissible under Rule 803(4), Tenn. R.
Evid., permitting statements made for medical diagnosis and treatment, and that either party could
use any portion of the record.
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Despitethisruling, therecord does not reved that either party introduced the hospital record
into evidence. As the state notes, the court reporter recorded the hospital record as Exhibit 2 for
identification. During abreak in the direct examination of the victim, the defendant argued that
although the state had already introduced the victim’s hospital record, case law prevented the
admission of the patient history as fresh complaint. The court reminded the defendant that it had
allowed therecord into evidenceunder thediagnosisand treatment basis and not asfresh complaint.
The only testimony at this point had been that of the victim, and she had not testified regarding the
hospital record. While cross-examining the victim, defense counsel showed her the hospital record
and asked if it stated that she had suffered from any concussions, bruises, or lacerations. The
defendant called the emergency room doctor who attended the victim on the evening following the
offenses. Upon cross-examination, the doctor testified that when he saw the victim, the nurse had
already indicated that the victim had been taken to a barn and raped. The defendant made no
objection to this testimony. Thus, the defendant was the only party to make use of the hospital
record, and his use of the record was not related to the victim's statements. The record does not
reveal that the hospital record was shown to thejury. Nevertheless, inthe event that thejury did see
the hospital record, wewill addresswhether the patient history was properly admitted. Wewill also
consider whether the testimony of the emergency room doctor regarding the statements made by the
victim to the nurse was properly admitted.

Rule 803(4), Tenn. R. Evid., provides the following exception to the hearsay rule of
exclusion:

Statements madefor purposesof medical diagnosisand treatment
describing medical history; past or present symptoms, pain, or
sensations; or the inception or general character of the cause or
external source there of insofar as reasonably pertinent to
diagnosisor treatment.

The reason behind the admission of such statements is the belief that the statement is reliable
because the patient isinduced to give atruthful account by his or her desire to receive an accurate
diagnosis and treatment and because the doctor’ s use of the statement for diagnosis and treatment
indicatesitsreliability. State v. Stinnett, 958 S.W.2d 329, 331 (Tenn. 1997).

Citing Statev. McL eod, 937 S.W.2d 867 (Tenn. 1996), the defendant contendsthat thetrial
court erred in not holding a hearing to determine the admissibility of the satements under Rule
803(4). He argues that the trial court did not have the benefit of testimony from a medical
professional stating that the statementswere necessary for the victim’ sdiagnosisand treatment. He
arguesthat here, asin McL eod, the statements were improperly influenced by another, in this case
a Sexual Assault Crisis Center (SACC) worker.

In MclL eod, the supreme court stated that atrial court isto hold ajury-out hearing to decide
if achild victim’s statement is admissible under Rule 803(4). 1d. at 869. The court noted that the
rationde supporting the admissibility of statements made for diagnosis and treatment “becomes
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guestionable when the patient is a child because children may not be able to understand the need to
betruthful inthe medical setting.” Id. at 870. Thus, thetrial court must examine the circumstances
surrounding the making of the statement, such aswhether theindividual interviewingthechild asked
suggestive questions or whether the child’ s family was involved in a custody or other dispute. Id.
at 871. Thetrial court should exclude statements that were improperly influenced by another. Id.
This court has previously noted that whether this requirement of a hearing extends to statements
made by an adult victim isnot clear. Statev. Spratt, 31 S.W.3d 587, 600 (Tenn. Crim. App. 2000).
Certainly the underlying reason for the court’ s requiring ajury-out hearing in child victim cases —
the fact that the child might not be able to appreciate the need to tell the truth in order to get proper
treatment — does not normally exist in the case of an adult victim.

Inany event, in the present case, thetrial court heard the arguments of the parties regarding
the admissibility of the victim’s patient history out of the presence of the jury. Although the trial
court did not hear the testimony of the nurse who took the victim’s history or the doctor who
examined the victimin the emergency room, the state argued that the victim was complaining of a
sore shoulder and that the history revealed how the victim had been hurt. The defendant did not
arguethat the statementswereimproperly influenced by the SACC worker, and, in fact, the hospital
record indicates that the victim met with the rape counselor after giving her patient history, not
before. Thus, the record reflects no reason for the trial court to have provided the defendant a
hearing on the admissibility of the victim’s statements.

The defendant also argues that portions of the victim’s statements were not relevant to
diagnosis and treatment. In particular, he points to the events leading up to the abduction and the
fact that the attacker held the victim at gunpoint. He claims that the trial court erroneously
introduced the entire hospital record. Initially, we note that the patient history makes no reference
to the victim being held at gunpoint. We agree that the fact that a statement is made while giving
amedical history does not necessarily makeit admissible under Rule803(4). Statev. Williams, 920
SW.2d 247, 256 (Tenn. Crim. App. 1995). Statements not germane to diagnosis and treatment
should beredacted. 1d. In Williams, this court held that statements about the events leading to the
rape aswell asthe victim’s description of her attacker should have been redacted from the medical
history asthey werenot pertinent to diagnosisand treatment. 1d. Inthe present case, if the hospital
record was introduced into evidence, the portions of the statements revealing that the victim was
walking home, had gotten breakfast, was stopped by aman who asked for directions, and wastaken
to abarn are not rdevant to her diagnosis and treatment. Similarly, the doctor’ s testimony that the
nurse reported that the victim had been taken to a barn was not pertinent to the victim’s diagnosis
and treatment. These statements do not fall within the Rule 803(4) exception.

Ontheother hand, we notethat the victim’ sstatementsin thepatient history wereadmissble
asaprior consistent statement for the purpose of corroborating the victim’ stestimony. Generally,
prior consistent statements are not admissible to bolster awitness scredibility. Statev. Hodge, 989
SW.2d 717, 725 (Tenn. Crim. App. 1998) (citing State v. Braggs, 604 S.\W.2d 883, 885 (Tenn.
Crim. App. 1980)). However, three exceptions to this general rule exist. First, a“prior consistent
statement may be admissible. . . to rehabilitate awitness when insinuations of recent fabrication
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have been made or when deliberate fa sehood hasbeenimplied.” Statev. Benton, 759 SW.2d 427,
433 (Tenn. Crim. App. 1988). In such asituation, a prior consistent statement is allowed to show
that the trial testimony is consistent with what the witness said when no influence or motive to lie
existed. State v. Sutton, 155 Tenn. 200, 204, 291 SW. 1069, 1070 (1927). Second, a prior
consistent statement may be admissible when awitnessisimpeached through the introduction of a
prior inconsi stent statement that suggeststhat the witness' stestimony was either fabricated or based
upon faulty recollection. Statev. Meeks, 867 SW.2d 361, 374 (Tenn. Crim. App. 1993). Moreover,
“the impeaching attack which allows for corroboration may occur during cross-examination of the
witness. . . . Under such circumstances, the [witness's] statement made before the inconsistent
statement but whichwas cong stent withhistrial testimony” isadmissibleto rehabilitatethe witness.
1d. (citations omitted). Third, a prior inconsistent statement may be admissible when awitness's
prior statement isused out of context to cross-examinethewitness. Statev. Boyd, 797 S.W.2d 589,
593-94 (Tenn. 1990).

In the present case, the defendant attacked the victim’s credibility on cross-examination,
insinuating that the victim was a prostitute and that the encounter was consensual. The defendant
guestioned thevictim about her recordsfrom avisit tothe Detoxification Rehabilitation I nstitutefour
days after the offenses. The defendant noted that the records statethe victim was*‘ jumped’ /raped”
onJuly 18, 1992. The victim denied using theword “jumped” and stated that she did not know that
it was a street term meaning that someone who had agreed to have sex for money wasnot paid. The
defendant also sought to cast doubt on the victim’s claim of rape by showing that she did not
immediatdy tell someone about the attack. Therefore, the victim's patient history would be
admissibleas a prior consistent statement for the sole purpose of countering the defendant’ s attack
upon the victim’s credibility. The defendant contends that the trial court erred in admitting this
evidence substantively. Although prior consistent statements are not admissible substantively, the
fact that the patient history could have been admitted to corroborate the victim’'s testimony
diminishes any concern of harm.

Furthermore, although the jury was given no limiting instruction regarding the use of the
patient history, generaly, if adefendant does not request alimiting instruction, theissueiswaived.
SeeTenn. R. BEvid. 105; State v. Smith, 24 SW.3d 274, 279 (Tenn. 2000); State v. Robinson, 971
SW.2d 30, 43 (Tenn. Crim. App. 1997). We note, though, that in the case of the admission of a
prior inconsistent statement for impeachment purposes, alimiting instruction should be given, even
when not requested, if the state’ s proof isweak and the prior statement isvery damaging. See State
V. Reece, 637 S.W.2d 858, 861 (Tenn. 1982). Even if, for argument’ s sake, we were to apply that
principle to the present circumstance, it would avail the defendant nothing. Although the state' s
proof consisted solely of the victim'’ stestimony, it was not weak. We do not consider the patient
history very damaging when viewed rel ative to the other evidence. Therefore, the defendant wasnot
harmed by thetria court’sfailure to give alimiting instruction regarding the patient history.

The emergency room doctor’s statement that the nurse indicated the victim had been taken
to a barn was erroneously admitted. Nevertheless, we do not believe that this reference to the
location of the attack more probably than not affected the judgment. See T.R.A.P. 36(b). Thejury
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heard the victim testify in detail to the events surrounding the rape and witnessed the defendant
thoroughly cross-examine her about her account. The victim positively identified the defendant as
her attacker. Finally, we again notethat the defendant did not object to thistestimony. Thedoctor’s
mention of the location of the attack was harmless.

XXVI. STATE'SCROSS-EXAMINATION OF ADVERSE WITNESS

The defendant contends that the state improperly cross-examined Officer Chuck Whitson,
who was called by the defense as an adverse witness. He argues that because the officer was an
adverse witness, the trial court should have limited the scope of the cross-examination to matters
addressed on direct examinaion. He aso maintains that the state erroneously presented certain
testimony, which was relevant to the state’ s case-in-chief, during the officer’ s cross-examination.

Finally, he argues that portions of the officer’ s testimony on cross-examination wereinadmissible
under the Rules of Evidence. The state contends that Tennessee permits unlimited cross-
examination and that in the present case, the officer’s testimony on cross-examination was, in fact,
related to the direct examination. It also argues that the officer’s testimony on cross-examination
was relevant and admissible.

Thetrial court permitted the defendant to call Officer Chuck Whitson of the Knoxville Police
Department as an adverse witness but denied the defendant’s request that the stat€'s cross
examination be limited to topics covered on direct examinaion. On direct examination, Officer
Whitson testified as follows. He took possession of the victim’s rape kit on July 18, 1992, but the
kit was never sent to alaboratory for analysis. He took photographs as a part of the investigation
of thiscase. He saw the victim a the hospital but did not recdl that she had any bruises, marks, or
abrasions, and none were brought to his attention.

On cross-examination by the state, Officer Whitson testified that he saw the victim at the
hospital but did not have alengthy conversation with her at that time. Thevictim appeared nervous,
upset, and reluctant to have come to the hospital. He did not examine the victim for bruises or
abrasions. Thefollowing day, the victimtook him to the sceneof the rgpes, and hetook photographs
of the barn stall where she said therapes occurred. Officer Whitson identified exhibit five, the rope
previoudy identified by the victim, as the rope that was tied to the back of the stall and that he
removed from the stall. He also identified an enlargement of a photograph that he took of the back
wall of thestall. He explained that he did not send the rapekit for analysis because no one requested
that he do so. A year later, the rape kit was taken from the refrigerator where it was stored and
placedinawarehouse. After speakingwith someone at theFBI laboratory, hefelt therewasno need
to send the rape kit for analysis.

On redirect examination, Officer Whitson admitted that the victim had identified the
defendant on October 27, 1992, following the July 18, 1992 attack, but that no one asked himto send
therapekit for analysisat that time. When asked to confirm that no scientific evidence corroborated
thevictim’sstory, hefirst stated that he could not answer that question and then stated that the rape
kit was not sent for analysis. On recross-examination, he stated that another woman was with the
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victim at the hospital but that he did not recall if she was from the Sexual Assault Crisis Center
(SACC). He did not question the victim at that time. Because it was late and the victim was
distraught, she was asked to come to police headquarters the next day and to bring the clothing that
shewore on July 18. The next day, the victim gave him the requested clothes.

In arguing that the scope of the officer’s cross-examination should have been restricted to
the topics discussed during direct examination, the defendant pointsto Rule 611(d), Tenn. R. Evid.,
which provides:

When aparty inacivil action callsan adverse party (or an officer,
director, or managing agent of apublic or private corporation or
of a partnership, association, or individual proprietorship which
Isan adverse party), interrogation on direct examination may be
by leading questions. The scope of cross-examination under this
paragraph shall be limited to the subject matter of direct
examination, and cross-examination may be by |eading questions.

Although the defendant acknowledges that Rule 611(d) is limited to civil actions, he contends that
the trial court may restrict cross-examination in this manner in acriminal case to prevent abuse of
the cross-examination by counsel. See Tenn. R. Evid. 611(a) (providing that the trial “court shall
exercise appropriate control over the presentation of evidence and conduct of trial when necessary
to avoid abuse by counsel”). He argues that criminal defendants are entitled to equal or greater
protections than civil litigants. He summarily asserts that the trial court’ s failureto restrict cross-
examination in this fashion violated hisrightsto afair trial, to due process of law, to compul sory
process for witnesses, and to the equal protection of law. He also contends that his only means of
presenting certain evidence was through the testimony of Officer Whitson. He concludes that the
failure to limit cross-examination to matters covered on direct examination violated his right to
present a meaningful defense under Crane v. Kentucky, 476 U.S. 683, 690-91, 106 S. Ct. 2142,
2146-47 (1986) (holding that a criminal defendant’s right to present a meaningful defense is
guaranteed by the due process clause of the Fourteenth Amendment).

Initially, we note that in Tennessee, cross-examination is not limited to matters discussed
during direct examination but may encompass any matter relevant tothecase. Tenn. R. Evid. 611(b)
(noting the exception for adverse partiesin civil cases); Sandsv. Southern Ry. Co., 108 Tenn. 1, 7,
64 S.W. 478,480(1901); Long V. State, 607 S.W.2d 482, 485 (Tenn. Crim. App. 1980). Inadopting
the English ruleof unrestricted cross-examination asapart of Tennesseecommon law, our supreme
court explained that in addition to ease of application, thisrule “tendsin alarger measureto €licit
thetruth, the chief end of all judicial investigation.” Sands, 108 Tenn. at 7, 64 SW. at 480. Under
the English rule, the party who choosesto call the witnessin effect abdicates the ability to object to
the broad nature of the cross-examination. 1d. Rule 611(b) represents the codification of this
common law rule. Tenn. R. Evid. 611(b), Advisory Commission Comments.
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Thedefendant seeksto haveusapply Rule611(d), arulefashionedfor civil law, inacriminal
case. Absent a constitutional problem, we lack the authority to go beyond the meaning of Rule
611(b), which provides for unrestricted cross-examination. Furthermore, we believe that the
protection provided by Rule 611(d) inacivil caseisunnecessary in acriminal case. When acivil
litigant calls the adverse party to testify, both the direct and cross-examinations are conducted
throughleading questions. Tenn. R. Evid. 611(d). Onetreatisenotesthat limiting cross-examination
to the scope of the direct examination guards againg the jury hearing all of the evidencein theform
of leading questions. Neil P. Cohen et a., Tennessee L aw of Evidence, § 6.11[5][b], at 6-118 (4th
ed. 2000). Without this protection, thejury would be deprived of the opportunity to hear the adverse
party relate the evidence in his or her own terms. See Cohen, Tennessee Law of Evidence, 8§
6.11[9][d], at 6-123. Inacriminal case, the state must offer proof of the elements of the offensein
its case-in-chief or risk the trial court’s granting a judgment of acquittal for the defendant. A
defendant’s right against self-incrimination under the Fifth Amendment of the United States
Congtitution and articlel, section 9 of the Tennessee Constitution preventsthestatefrom caling him
or her asan adverse party initscase-in-chief. Thus, thepossibility that the evidencein the case will
be developed only through leading questionsis greatly diminished. Even if the defendant calls a
witness who could be deemed an adverse party, any new evidence elicited during the cross-
examination of that witness would not be the sole evidence proving the crime. For these reasons,
we conclude that the need for Rule 611(d) does not exist in acriminal trial.

The defendant arguesthat he was prevented from presenting ameaningful defense because
the state was permitted unlimited cross-examination of Officer Whitson. The defendant obviously
was ableto call Officer Whitson as awitness and elicit the information regarding the failure to test
the rape kit and the absence of bruisesto the victim. The state's ability to present other evidence
through thiswitnessdid not prevent the defendant from calling him. Thefact that the defendant was
faced with a tactical decision in calling this witness and facing the potential presentation of
unfavorabl e evidence during cross-examination is no different than the decision faced in calling any
witnessthat possesses both helpful and unfavorableinformation. We conclude that the necessity of
making that choice did not prevent him from presenting a meaningful defense. Furthermore, the
defendant has failed to explain and we do not perceive how the unlimited cross-examination
infringed upon other constitutional rights belonging to the defendant.

Beforewe |leave this point, we notethat we agreefor the most part with the state’ s assertion
that Officer Whitson’'s testimony on cross-examination did relate to his testimony on direct
examination. During his cross-examination, Officer Whitson sought to explain why he had not sent
therapekit for analysisand why he may havefailed to notice any bruisesor abrasionson thevictim.
He also expanded upon his direct testimony regarding the fact that he took photographsas apart of
his investigation of the case, including the photograph of the barn stal where the rapes allegedly
occurred. We note that the officer’ sidentification of the rope was not related to his testimony on
direct examination, but the victim had aready identified the rope, which was then introduced into
evidence during the state’ s case-in-chief. We fail to see how the officer’ s testimony regarding the
rope infringed upon the defendant’s ability to present a meaningful defense or his other
constitutional rights.
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Citing Statev. West, 825 SW.2d 695 (Tenn. Crim. App. 1992), the defendant al so contends
that the state had to present the new evidence elicited during the cross-examination of Officer
Whitson during its case-in-chief rather than holding this evidence back. We believe that the
defendant pai nts with too broad a brush by applying West inthisway. In West, this court held that
the state could not call as arebuttal witness an eyewitness to the shooting, who was known to the
state before trial but not disclosed to the defendant. 1d. at 698. This court determined that the
witness was not properly a rebuttd witness based upon the content of her testimony, which it
characterized as proof-in-chief. Id. Inthe present case, though, the state did not seek to call Officer
Whitson as arebuttal witness. Furthermore, Officer Whitson was not an eyewitness to the crimes,
and the defendant admitted to thetrial court that Officer Whitson was listed on the indictment asa
witnessfor the state. “It is awell-established principle of law that the State of Tennessee has the
right to cross-examine defense witnesses.” State v. Adkisson, 899 SW.2d 626, 646 (Tenn. Crim.
App. 1994). The fact that the state chose not to call Officer Whitson during its case-in-chief does
not mean that it could not cross-examine him when the defendant called him as a witness at trial.
The stateisnot prohibited from cross-examining the officer about topics beyond the scope of direct
examination simply because the state could have called him to testify during its case-in-chief.

Finally, the defendant contends that portions of Officer Whitson’s testimony on cross-
examination were inadmissible. Without explaining the reasons, the defendant challenges the
officer’ stestimony regarding the FBI |aboratory and thevictim’ semotional state almost twenty-four
hours after the offenses. He al so contendsthat the testimony regarding the SACC wasinadmissible.
Regarding the FBI |aboratory, the court sustained the defendant’ s hearsay objection to statements
the FBI madeto the officer. Over the defendant’ s objection, the court permitted the officer to testify
that he spoke with the FBI and that asaresult of this conversation, he saw no reason to send the rape
kitfor andysis. We concludethat to the extent that the state was seeking to prove Officer Whitson’'s
state of mind in failing to send the rape kit for analysis, the testimony is not hearsay because the
testimony isnot offered to prove thetruth of the condition of therapekit. SeeTenn. R. Evid. 801(c)
(defining hearsay as an out of court statement offered “to prove the truth of the matter asserted”).
On the other hand, to the extent that the testimony went to prove that the rape kit was ruined, the
statement isinferential hearsay. See Tenn. R. Evid. 801(c). In any event, the defendant has failed
to explain how he was harmed by the testimony, and, therefore, we conclude that any error was
harmless.

At trial, the defendant objected to the state asking Officer Whitson about the victim’'s
emotional condition when he encountered her at the hospital on July 18. The defendant argued that
the officer was not qualified to testify about the victim’semotional condition. Thetrial court ruled
that the officer could testify about his observations. Then, the following dialog took place:

[Prosecutor]: How did she appear to you?
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[Witness]: When she — at the hospital she appeared real nervous
and upset and like she had not really wanted to come to the
hospital for quite awhile.

[Defense Counsel]: Objection.

[Prosecutor]: Reuctant?

[Defense Counsel]: Objection.

[Court]: Overruled.

[Witness]: Yes, sir, she was reluctant to come.

A lay witness may give “opinions or inferences which are (1) rationally based on the
perception of the witness and (2) helpful to a clear understanding of the witness's testimony or the
determination of afact inissue.” Tenn. R. Evid. 701(a). Because it isthe province of the jury to
draw conclusionsfrom facts in evidence, a “non-expert must ordinarily confine his testimony to a
narration of facts based on first-hand knowledge and avoid stating mere personal opinions.” State
v. Middlebrooks, 840 S.\W.2d 317, 330 (Tenn. 1992), superseded by statute on other grounds as
recognized by, State v. Stout, 46 S.\W.3d 689 (Tenn. 2001). An exception to thisrule is when the
lay witness' sopinionisthe only clear means of describing afact. 1d. “In situationswhere awitness
‘cannot readily and with equal accuracy and adequacy’ testify without an opinion, the witness may
stateopinionsrequiring no expertise.” Tenn. R. Evid. 701, Advisory Commission Comment. Thus,
lay opinions are admissible only when:

“factsperceived by the senses are numerous, and it is difficult to
describe them adequately to the jury, and the conclusion or
inference to be drawn from such facts is simple and within the
range of common experience, and the witness can relate what he
has seen more accuratdy and more easily by stating his
conclusion than by attempting to detail the [evidentiary] facts.”

Middlebrooks, 840 SW.2d at 331 (quoting Reed v. Allen, 522 SW.2d 339, 343 (Tenn. Ct. App.
1974)).

Inthe present case, weview Officer Whitson’ sdescription of thevictimasnervousand upset
to be the type of lay opinion testimony permitted by Rule 701, Tenn. R. Evid., because it was
rationaly based upon his perception of thewitness. Furthermore, thistestimony wasrelevant tothe
victim’s credibility, a central issue in the case. On the other hand, the record does not provide a
foundation for the officer’s statements that the victim was reluctant or “like she had not really
wanted to cometo the hospital for quiteawhile.” The officer’ stestimony that the victim appeared
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nervous and upset does not provide a rational basis for his conclusion that she was reluctant.
Additionally, we do not believe that the opinion regarding the victim’ s reluctance fdls within the
circumstances described in Middlebrooks such that it was more accurately and easily stated in the
form of an opinion than an account of the evidentiary facts. Nevertheless, in light of the officer's
testimony that the victim was nervous and upset, we do not believe that the defendant was harmed
by the officer’s testimony that she appeared reluctant.

The defendant also complains about Officer Whitson’s mention of the SACC. On recross-
examination, the prosecutor asked the officer if the woman from the SACC was with the victim
when he arrived at the hospital. The officer responded that a woman was with the victim but that
he did not recall who shewas. The defendant objected that the testimony was beyond the scope of
thedirect examination and violated Statev. West. Thetrial court overruled the objection, noting that
it had already ruled onthe matter. The officer proceeded to testify that he did not question thevictim
at that time because it was late and she was distraught. On appedl, the defendant has not explained
why the officer’ stestimony on this matter wasinadmissible. We have already ruled that the officer
could properly testify on cross-examination beyond the scope of the direct examination and that
West does not prevent thestate from cross-examining him. We concludethat the officer’ stestimony
regarding the woman with the victim was admissible.

XXVII. FAILURE TO RULE ASTHIRTEENTH JUROR

The defendant contends that in the first rape case, the trial court failed to rule on the
sufficiency of theevidenceasthethirteenth juror pursuant to Rule 33(f), Tenn. R. Crim. P. Thestate
contends that the trial court explicitly found the evidence to be sufficient in its ruling on the
defendant’s motion for anew trial. We agree with the state.

“Thetria court may grant anew trial following averdict of guilty if it disagreeswiththejury
about the weight of theevidence.” Tenn. R. Crim. P. 33(f). Whenthetrial court overrulesamotion
for anew trial without comment, we presume that it has approved the verdict. State v. Moats, 906
SW.2d 431, 434-35 (Tenn. 1995). Inits December 4, 1998 order denying the defendant’ s motions
for anew trial, thetrial court ruled that none of the alleged errors merited anew trial. Thus, we may
presumethat it acted asthethirteenthjuror. Furthermore, wenotethat thetrial court expressly found
the evidenceto be sufficient in asubsequent order. On December 7, 1998, the defendant moved the
trial court pursuant to Rule 33(d), Tenn. R. Crim. P., to enter findings of fact and conclusions of law
on the issues raised in his motions for new trial. On February 2, 1999, the trial court entered a
second order denying the defendant’ s motions for new trial. This order provides

The defendant also clams that the tria court . . . has waited too
late in its actions as thirteenth juror. The defendant also alleges
that there is insufficient evidence to support these convictions.
The trial court acted within its discretion in al these matters.
None of theallegations of error warrant the granting of anew trial
under existing law on the facts of this case.
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Theorder concludeswith thefollowing: “Pursuant to Tennessee Rule of Criminal Procedure 33, the
court finds that the weight of the evidence supports the jury’s verdicts of guilt on each and every
count.” Thus, the trial court explicitly fulfilled its role as the thirteenth juror and found that the
evidence weighed in favor of the jury’ s verdict.

Despite the state’ s responding with the above quote from the February 2, 1998 order, the
defendantinsistsin hisreply brief that the statehasfailed to answer hiscontention that thetrial court
did not rule on the sufficiency of the evidence under Rule 33(f). Citing to State v. Gordon Scott
Katz, No. E1999-01220-CCA-R3-CD, Davidson County (Tenn. Crim. App. Oct. 2, 2000), the
defendant arguesthat this court must order anew trid becausethetrial court failedtorule. InKatz,
the trial court made comments at the hearing on the motion for a new trial indicating that it was
dissatisfied with the weight of the evidence. It dso suggested that it felt that the appelate court,
which had remanded the case to the trial court, was directing it to reingate the jury’s verdict.
Relying upon Moats, 906 SW.2d at 434-36, this court concluded that

if the record reflects that the trial court was dissatisfied with or
disagreed with the jury’s verdict or the weight of the evidence,
made statements indicating that the trial court misunderstood its
responsibility or authority to act as thirteenth juror, or absolved
itself of the responsibility of acting as thirteenth juror, the
appropriate remedy is for the appellate court to grant anew trial.

Id., slipop. at 3. It held that thetrial court had avoided performing itsrole as the thirteenth juror or
failed to understand its authority to act upon the remand of the case. In the present case, the trial
court has explicitly ruled as the thirteenth juror. The defendant has not pointed to anything in the
record which revealsthat the trial court was dissatisfied with the jury’ s verdict. We fail to see the
connection between this case and the circumstances in Katz. The defendant’s contention that the
trial court failed to rule as the thirteenth juror is without merit.

Finally, the defendant contends that because the state failed to file written responses to his
his motions for anew trial and his motion for specific findings, his motions for a new trial should
have been granted by default. He argues that Rule 47, Tenn. R. Crim. P.; Rule |1, Knox County
Crim. Ct. R.; and thetrial court’s September 9, 1994 order, which granted the defendant’ s request
that the statefile awritten response to all defense motions, required the state to file an answer. We
addressed this argument in Issue X1 X and found it to be without merit.

ISSUESRELATING ONLY TO CONSOL IDATED RAPE

XXVIIIl. BIFURCATION OF FACTUAL AND INSANITY DEFENSES
The defendant contends that the trial court erred in denying his motion to sever and/or
bifurcate his factual defense from his insanity defense. He argues that he could not adequately
present al of his defensesin onetrial because of theinconsistenciesin hisfactud defensesand his
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insanity defense. Specifically, the defendant argues that it would have been difficult to defend
against the charges on the theories of alibi, consent, and that no crime was committed and, at the
same time, to argue that the defendant was not guilty by reason of insanity. The state asserts that
the defendant was not entitled to a bifurcated trial.

In the defendant’ s motion for bifurcation, he admitted that he “was not aware of caselaw in
thisstate addressing thisissue.” However, he argued, as he does now on appeal, that Rule 57, Tenn.
R. Crim. P., provided the court an avenueto bifurcate thetrial. Rule 57 states, “If no procedureis
specifically prescribed by rule, trial courts may proceed in any lawful manner not inconsistent with
these rules or with any applicable statute.” The defendant asserts that because the trial was not
bifurcated, he was denied afull and fair opportunity to present his defense.

Becausethe defendant did not present an insanity defenseat trial, thisissueis moot. In any
event, thewefall to see how thetrial court abused its discretion in denying the defendant’ s motion.
Although many jurisdictions have provided for, either by statute or case law, bifurcation of factual
and insanity defenseswhen certain circumstances exist, see generally Statev. Green, 355 So.2d 789
(Fla. 1978); Debra T. Landis, Annotation, Necessity or Propriety of Bifurcated Criminal Trial on
Issue of Insanity Defense 1 A.L.R. 4th 888 (1980), Tennessee law does not provide for such a
procedure. Moreover, thisissuewasaddressedin Stonev. State, 521 SW.2d 597 (Tenn. Crim. App.
1974), inwhich the defendantsweretried and convicted of rape. One defendant asserted that thetrial
court erred in refusing to try theissue of insanity in a separate proceeding from the one determining
guilt. We held that the defendant “was not entitled to abifurcated trial,” stating that the “defense
of insanity at the time of the crime is at issue under a plea of not guilty.” 1d. at 600. Also, a
defendant does not have to admit guilt before raising a plea of not guilty, and although presenting
defensessuch asalibi andinsanity “isoften perceived as a presentation of inconsistent defenses, one
may nonethel ess pursue both the insanity defense and a general not-guilty plea.” Ginger Turnmire
v. State, No. 329, Greene County, slipop. at 5 (Tenn. Crim. App. June 18, 1991), app. denied (Tenn.
Sept. 30, 1991). Furthermore, there is no constitutional right to abifurcated trial. See Spencer v.
Texas, 585 U.S. 554, 567-68, 87 S. Ct. 648, 656 (1967); see also Statev. Hindey, 627 S.W.2d 351,
356 (Tenn. 1982). Wefail to see any error relative to this complaint.

XXIX. PEREMPTORY CHALLENGES

The defendant contends that the trial court erred in dlowing the state eight peremptory
challenges pursuant to astatute enacted after he committed hisoffenses but beforetrial, arguing that
this constituted an ex post facto application of the law. The defendant also contends that the trial
court erred in limiting him to eight peremptory challenges pursuant to the statute, arguing that he
should have been allowed additional challenges because he was defending four cases that had been
consolidated for trial. The state contendsthat the trial court allowed the parties the correct number
of peremptory challengesand assertsthat our supreme court has considered identical argumentsand
resolved them adversely to the defendant’ s positions.
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In 1995, after the of fenseswerecommitted but beforethetrial, thelegislatureamended Tenn.
Code Ann. 8 40-18-118 to increase the number of peremptory challenges for the state from four to
eight in casesin which the offense charged was punishable by imprisonment for more than oneyear
but not by death. Initially, we note that the state only exercised four peremptory challenges.
Nevertheless, the defendant asserts that creating the possibility that the state could exercise more
than four peremptory challenges changed the manner in which he selected the jury. He arguesthat
applying the amended statute constituted an ex post facto application of the law. We disagree. In
Statev. Pike, 978 S.W.2d 904, 925 (Tenn. 1998), a capital case, the defendant complained that the
application of amended Rule 24(d), Tenn. R. Crim. P., violated the ex post facto provision of the
Tennessee Constitution. Whenthedefendant committed hiscrimes, Rule 24(d) provided defendants
in capital cases with fifteen peremptory chalenges and the state with only eight. The rule was
amended before the defendant’ s trial, giving him and the state eight peremptory challenges each.
The court held that the rule regarding peremptory chalenges was procedural and did not affect any
substantial right of the defendant, and thus, applying the amended rule did not violate the ex post
facto prohibitions. 1d. at 926. We condude that Pike controlsthisissue and that thetrial court did
not err in applying the amended statute in the defendant’ s case.

The defendant notes that at the time of his trial, Tenn. Code Ann. 8§ 40-18-118 and Rule
24(d), Tenn. R. Crim. P., werein conflict. Whilethe statute was amended in 1995, Rule 24(d) was
not amended to conform to the statute until 1997. Thus, during the 1996 trial, the statute provided
for eight peremptory challengesfor the state, but Rule 24(d) provided for only four. However, this
conflict does not help the defendant’ s argument. The Committee Comments to Rule 1, Tenn. R.
Crim. P., state, “These rules take precedence over pre-existing statutes and case law which arein
conflict with them, but statutes passed subsequent to their adoption which conflict with these rules
shall control.” The Tennessee Rulesof Crimina Procedurewereadopted in 1978 and the Comments
reflect a deference to legislative changes. We note that our supreme court has subsequently stated
that judicial obeisanceto legidative action that affects procedural and evidentiary rulesisamatter
of comity, not requirement. See Statev. Mallard, 40 S.\W.3d 473, 481 (Tenn. 2001). However, to
the extent, if any, Mallard presages any changein the view taken by the Committee Comments, it
doesnot affect the defendant’ s1996 trial. Thus, thetrial court correctly relied upon amended Tenn.
Code Ann. § 40-18-118.

Withinthisissue, the defendant al so complainsthat he was prejudiced because the anended
peremptory challenges statute applied to him only because he was denied a speedy trial. As
discussed in the defendant’ s second issue, hewas not denied a speedy trial in the consolidated rape
case.

The defendant also contends that he should have been alowed additional peremptory
challenges because the trial was a consolidation of four cases. The defendant originally requested
thirty-two peremptory challenges, which the trial court denied. After the defendant exercised his
eight peremptory challenges, he requested the trial court to allow him additional peremptory
challenges. Again, the court denied therequest. The state assertsthat Ellisv. State, 218 Tenn. 297,
403 S.W.2d 293 (1966), controls thisissue. We agree. In Ellis, the defendant was convicted of
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receiving and concealing stolen property in atrial in which two indictments had been consolidated.
The defendant argued that the trial court erred in allowing him only eight peremptory challenges,
instead of sixteen, eight for eachindictment. The Tennessee Supreme Court held that thetrial court
did not err in allowing the defendant only eight peremptory challenges, stating

On this matter we need to keep in mind peremptory
challenges are given in addition to challenges for cause. In fact
they are given in addition to challenges for cause, out of an
abundance of caution, to insure both the state and a defendant a
fair and impartial jury. Whether there be only one indictment or
two consolidated there is only one defendant and one jury to be
chosen.

218 Tenn. at 305, 403 SW.2d at 297. Accordingly, we cannot say tha the trid court erred in
allowing the defendant only eight peremptory challengesin this case.

XXX. SEQUESTERED JURORS USE OF TELEPHONE

The defendant arguesthat his convictions should be reversed because the sequestered jurors
were allowed to telephone family members. The state contends that the defendant has waived this
issue because he did not object and did not include the issue in his motion for anew trial.

At theend of thefirst day of thetrial, the court provided the jury with thorough instructions
regardingitssequestration. Withintheseinstructions, thetrial court stated that it would allow jurors
to telephone “home in the presence of an officer. . . . [T]hey will stand there and listen to your end
of the conversation. In other words, it will bein your presence. If you want to make a phone call,
under those circumstances, you will be allowed to do that at our expense.” The defendant did not
object. However, he clamsthat he objected to allowing such telephone contact the day beforeat a
meeting with the trial judge and jurors at the motd. Although he recalls a court reporter being
present at that meeting, he acknowledges that there is no transcript of that meeting. Thus, the
defendant admitsthat the record does not reveal an objectionto allowing thejurorsto teephonetheir
families. Also, asthe state pointsout, the defendant did not raise thisissue in his motion for anew
trial or in one of hisnumerousamendmentsto that motion. Accordingly, we agreewith the state that
the defendant has waived thisissue. See T.R.A.P. 3(e), 36(a).

The defendant, however, asserts that allowing telephone contact was a break in the jury’s
sequestration constituting plain error, and thus, cannot bewaived. See Tenn. R. Crim. P. 52(b). We
disagree. Allowing the jurorsto telephone their familiesin the presence of a court officer was not
error. In Statev. Bondurant, 4 S.W.3d 662, 671 (Tenn. 1999), our supreme court stated that the test
in determining whether jury separation occurred is“whether ajuror passes from the attendance and
control of the court officer.” Inthis case, the trid court specifically instructed the jurors and the
court officersthat any telephone callswould occur in the officer’s presence. Thereisno evidence
in the record, and the defendant does not allege, that any juror passed from the attendance and
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control of the court officer. Thisissueiswithout merit. Moreover, the defendant cannot assert plain
error when the state was not given achance in thetrial court to rebut any presumption of prejudice
that might arise from afinding of a sequestration break.

XXXI. REDIRECT EXAMINATION OF TOM PRESSLEY

The defendant contends that the trial court erred by dlowing the state to introduce new
evidencein its redirect examination of Detective Tom Pressley. The defendant complainsthat the
state asked Detective Pressley about the car he saw when he went to CahabaLanewith G. T., about
statements G. T. made, and about G. T.’s emotional state when he first saw her. The defendant
argues that this evidence was not rebuttal evidence to his cross-examination and, therefore, should
not have been admitted during the state’s redirect examination. The state contends that no new
evidence was introduced in its redirect examination, arguing that all of the evidence elicited on
redirect had already been introduced. We agree with the state.

“The admissibility of testimony and other evidence, as well as the scope of redirect
examination, is within the discretion of thetrial court, whose ruling will not be reversed absent an
abuse of that discretion.” State v. Chearis 995 SW.2d 641, 645 (Tenn. Crim. App. 1999).
“Tennessee law is well-settled that redirect examination can broach topics raised on
cross-examination even though those matters were not inquired into on direct examination.” State
v. Baker, 966 S.W.2d 429, 433 (Tenn. Crim. App. 1997).

During the state’' sredirect examination of DetectivePressley, hetestifiedthat G. T. gavehim
adescription of the car that the defendant was driving when the defendant picked her up. He said
that this description matched the car he saw when hetook G. T. to Cahaba Lane, including that the
car had achild restraint seat. The state correctly points out that the defendant questioned Detective
Pressley about the car on cross-examination. The defendant asked, “Then she told you, as she got
in the car with thiswhite male in agray car, with ababy seat in the back, she told you — excuse me
—'Hetold me,’ iswha it was, ‘that she could take me where it had occurred.” |s that correct?’
Also, wenotethat G. T. testified earlier inthetrial that the defendant was driving agray car and that
the same car was at Cahaba L ane when she and Detective Pressley returned to the crime scene. The
state’ s redirect examination about the car was not improper.

The defendant also complains that the state improperly introduced new and inadmissible
hearsay evidence when Detective Pressley testified on redirect examination about statements made
by G. T. On redirect examination, Detective Pressley testified that when heand G. T. arrived at the
crimesceneand saw acar, G. T. said, “ Thereisthecar now.” Also, Detective Pressley testified that
when they saw the defendant, G. T. said, “ That is him there.” Initially, we note that the defendant
did not object as to hearsay or asto exceeding the scope of redirect examination on either of these
occasions. In any event, the defendant raised these issues on his cross-examination of Detective
Pressley. The defendant questioned the detective about the car, providing a description of it, and
even asked him, regarding when he and G. T. returned to the Cahaba L ane and saw the defendant,
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“Okay. Shesays, ‘That isthe man,” isthat right?” The trial court did not abuse its discretion in
allowing redirect examination testimony regarding issues raised on cross-examination.

The defendant next contends that the trid court improperly allowed Detective Pressley to
testify about G. T.”semotional state. On redirect examination, the state asked Detective Pressley
to describe G. T.’s physical and emotional state when he first saw her. The defendant’ s objection
was overruled, and Detective Pressley stated that she was upset. The defendant objected to the
answer as conclusory, and the court instructed the detective to describe her appearance. Detective
Pressley thentestified that G. T. wasweeping and scared. Wedo not believe that thiswasimproper
redirect examination. On cross-examination, the defendant attacked G. T.’ scredibility, suggesting
that she lied about being raped. Thus, G. T.'s emotional state was rdevant because from this
evidence the jury could infer that she was not lying aout being raped. Moreover, on cross
examination, the defendant asked Detective Pressley, “Well, would it surprise you to learn that she,
testified that, when she went in and asked them for a drink of water, they could see that she was
upset about something, and so they called the police? Would that surprise you?” Thus, the
defendant had stated on cross-examination that G. T. was upset just before Detective Pressley first
saw her. No new evidence was introduced during the state’s redirect examination of Detective
Pressley. We conclude that the trial court did not err in its handling of this redirect examination.

XXXII.BILL OF PARTICULARS

The defendant contends that the trial court erroneously faled to grant his motions for
judgmentsof acquittal inthe consolidated rapetria dueto afatal variance between the proof andthe
dates of the offensesalleged inthebill of particulars. He arguesthat the weight of the evidencewas
contrary to thejury’ sverdict after he established through unchallenged proof that he was el sewhere
at thetimes specifiedinthebill of particulars He also arguesthat thetrial court prevented him from
presenting a defense of alibi by refusing to instruct the jury on the dates aleged in the bill of
particulars. The state questions whether any variance exists and, dternatively, contends that any
variance between the dates alleged in the bill of particulars and the trial testimony was neither
material nor prejudicial.

On January 24, 1994, the defendant moved for abill of particularsin each of the rape cases.
The state opposed this motion on November 16, 1994, contending that the indictments provided
sufficient notice of the charges and that the defendant was instead seeking broad discovery through
hisrequest for abill of particulars. On April 2, 1996, the trial court ordered the state to provide the
defensewith the dates, places, and persons present during the offenses. On April 8, 1996, the state
filed abill of particulars. Beginning on April 15, 1996, the victimstestified regarding the offenses
at the hearing on the gate’ s motion to consolidate the rape cases. On April 29, 1996, the defendant
filed anoticeof alibi for thedateslisted inthebill of particulars. Thefollowing chart givesthe dates
alleged in the presentments, in the bill of particulars, inthe victims' testimony at the consolidation
hearing, and in the victims' trial testimony:

Bill of Consolidation
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Presentments Particulars Hearing Trid

D.C. ____dayof Between August 23, First or second Second
August 1991 1991 and September week in August week in
6, 1991 August
A.D. October 5, 1992  October 5, 1992 First week of October 5,
October 1992 1992
G.T. day of On or about February 1992 February 1992

February 1992  February 27, 1992

The defendant moved for ajudgment of acquittal at the end of the state’ s proof, arguing that afatal
variance existed between the proof of the dates of the offenses against the victims and the dates
allegedinthebill of particulars. He again moved for ajudgment of acquittal following the close of
all proof. Thetrial court denied both motions, agreeing with the state that it only had to prove that
the offenses occurred before the finding of the presentment.

Thetrial court instructed the jury on alibi using the instruction requested by the defendant.
The defendant contends that he also filed requests asking the trial court to instruct the jury on the
dates of the offenses provided in the bill of particulars and on variance. These requests are not
contained within the forty-two pages of technical record cited by the defendant, nor did our review
of the remainder of the technical record revea these filings. However, in ajury-out discussion
preceding the defendant’ s proof, the court ruled that it would not submit the bill of particularsto the
jury with the indictment. The court permitted the defense to read the bill of particulars to the jury
at the start of the defense proof and to argue the dates in the bill of particulars during closing
argument. Regarding the bill of particulars, the trial court instructed thejury as follows:

The defenseread to you abill of particulars. 1t wasfiledin
this case by the State before the witnesses testified under oath.
The bill of particulars stated the approximate dates for each
offense. The bill of particulars is not conclusive evidence that
anything happened on the dates stated in it.

You are instructed to determine the dates of the alleged
offenses on the basis of all the testimony and other evidencein
the case. The State must prove beyond a reasonable doubt that
the alleged crimewas committed before thefinding and returning
of the indictment in this case.

We begin by noting that the only variance between the bill of particulars and the tria
testimony that we can discern is that relating to the date of the offenses against D. C. The state
contends that no variance exists because D. C. testified that her memory was not reliable in
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remembering dates and times. It argues that the jury was entitled to find that D. C. was mistaken
about the date. The state relies upon State v. Jeffery Edward Pitts, No. 01C01-9701-CC-00003,
Wayne County (Tenn. Crim. App. Mar. 18, 1999), app. denied (Tenn. Oct. 11, 1999), in which the
defendant argued that the dates to which the sexual battery victim testified — two consecutive days
in the summertime — varied fatally from the non-consecutive datesin June provided by the statein
the bill of particulars and its election of offenses. This court held that no variance existed, noting
that the state presented documentation rel ating to the non-consecutive dates and the victim testified
that the offenses occurred in the summertime. 1d., slip op. at 6. This court observed that the only
evidence relating to the consecutive dates came from the testimony of the mentally disabled victim
and that this conflict in the proof was for the jury to resolve. 1d.

Incontrast inthe present case, the state presented no evidence a trial that the offenses agai nst
D. C. occurred between August 23 and September 6, 1991. The victim testified that although she
did not recall the exact day, the offenses occurred the second week of August 1994. She explained
that she was certain that it was the second week of August because she was only making “regular”
money when the offenses occurred, stating that in the first week of the month the prostitutes made
“good” money. While being cross-examined about aNovember 2, 1992 statement she gave to the
police, the victimtestified that her memory of when shetalked to the police was not good regarding
datesand times. Although she admitted that her memory wasnot asgood at thetime of trial aswhen
she gave the statement in 1992, she asserted that there was nothing wrong with her memory in this
case. Inlight of the stat€ s proof that the offenses occurred in the second week of August and the
absenceof proof otherwise, we believethat avariance existed between the proof at trial and thedates
provided in the April 8, 1996 bill of particulars.

“A variance between an indictment or a subsequent bill of particulars and the evidence
presented at trial is not fatal unless it is both material and prejudicial.” State v. Shropshire, 45
S.W.3d 64, 71 (Tenn. Crim. App. 2000) (citing Statev. Moss, 662 S.W.2d 590, 592 (Tenn. 1984)).
A variance is not materia if the allegations and evidence at trial substantially agree. Moss, 662
S.W.2d at 592.

“Unless substantid rights of the defendant are affected by
a variance, he has suffered no harm, and a variance does not
prejudice the defendant’ s substantia rights (1) if the indictment
sufficiently informs the defendant of the charges against him so
that he may prepare his defense and not be misled or surprised at
trial, and (2) if the variance is not such that it will present a
danger that the defendant may be prosecuted asecond timefor the
same offense; all other variances must be considered to be
harmless error.”

Id. A materia variance results when the state presents proof or uses theories at trial that the
indictment does not fairly encompass. Shropshire, 45 SW.3d at 71.
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A charging instrument does not have to allege the time of the offense unless timeis a
material element of theoffense. Tenn. Code Ann. §40-13-207. Instead, “the offense may bealleged
to have been committed on any day before the finding thereof, or generally beforethe finding of the
indictment.” Shropshire, 45 SW.3d at 71. The state does not have to provide strict proof that the
offensestranspired on the datesin the charging instrument or abill of particulars* unlessthose dates
are essentid to proving the offense or imposing a defense.” State v. Ealey, 959 S.W.2d 605, 609
(Tenn. Crim. App. 1997). Timeisnot amaterial ingredient in the offenses with which the defendant
was charged and convicted: aggravated rape, rape, especially aggravated kidnapping, aggravated
kidnapping, and robbery. See Tenn. Code Ann. 88 39-13-304, -305(a)(1), -401, -502, -503. Thus,
any variance between the timealleged in the indictment and the time proven at trial isnot amaterial
variance. See Statev. Vickers, 985 S.W.2d 1, 9 (Tenn. Crim. App. 1997) (holding itimmaterial that
the indictment alleged April 1990 and the proof showed August 1990 when both months preceded
the return of the indictment).

Furthermore, the defendant was not prejudiced by thevariance. Thedefendant contendsthat
the variance deprived him of notice of the offenses. He argues that the trial court’s refusal to hold
the state to the dates charged in the bill of particulars madethe narrowing of the presentments by the
bill of particulars meaningless. He concludes that the trial court’s instruction on the bill of
particul arsamounted to aconstructiveamendment of theindictment and bill of particularsfollowing
the proof, which violated his constitutional right to notice under the Sixth Amendment of the United
States Constitution and article I, section 9 of the Tennessee Constitution.

Rule 7(c), Tenn. R. Crim. P., provides that “[u]pon motion of the defendant the court may
direct the filing of a bill of particulars so as to adequately identify the offense charged.” The
committee comments note that this rule alows a bill of particulars if the defendant needs one to
know the precise charges against him or her. Committee Comments, Tenn. R. Crim. P. 7(c). The
comments caution that the rule “is to be congtrued to serve that singular purpose, and is not meant
to be used for purposes of broad discovery.” 1d. Thefunction of abill of particularsisto give the
defendant sufficient information about the chargesin order that he or she may prepare adefense and
toprevent prejudicial surpriseat trial. Statev. Hicks, 666 S.W.2d 54, 56 (Tenn. 1984); seealso State
v. Hammonds, 30 S.W.3d 294, 303 (Tenn. 2000).

In the present case, thetrial court found that the defendant was on notice of the datesthat the
stateintendedto prove & trial because heheard the victimstestify to these dates at the consolidation
hearing. We agree that the defendant had notice at the consolidation hearing, which occurred over
amonth before the trial. The defendant argues that ord testimony fails to satisfy the requirement
of notice under the Tennessee Constitution. Article I, section 9 of the Tennessee Constitution
providesthat acriminal defendant hastheright “to demand the nature and cause of the accusations
against him, and to have a copy thereof.” The defendant does not allege that he was not provided
acopy of the presentments, which informed him of the charges that he faced. Our supreme court
has recognized that a bill of particularsis not necessary when the state has provided the defendant
withtheinformation in another acceptableform. SeeHicks, 666 S.W.2d at 56. Moreover, thiscourt
has held that a defendant was not unfairly surprised by avariancein the indictment and proof when
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the victim had given thesame evidence inthefirst trial which ended inahung jury. Shropshire, 45
S.W.2d at 71. In the present case, the defendant learned of the dates that the state would seek to
prove at tria through the victims sworn testimony at the consolidation hearing and had the
opportunity to cross-examinethevictimsat that time. The defendant was not surprised by the dates
to which the victims testified at trial.

The defendant also contendsthat thetrial court prevented him from presenting adefense by
refusing to hold the state to the dates alleged in the bill of particulars. As discussed, after hearing
the victims testify at the consolidation hearing, the defendant was on notice of the dates for which
he should providean alibi. He had no basisfor relying upon the datesin the bill of particulars when
he knew that the state would prove the other dates at trial.

The defendant next contends that the variance between the bill of particulars and the proof
at trial placeshim at risk of being convicted anew on the offensesto which the victimstestified. He
also contendsthat by refusing to instruct thejury on thebill of particulars, thetrial court instructed
the jury on different crimes from those alleged. The Double Jeopardy Clause of both the state and
federal constitutions “ protects against a second prosecution for the same offense after acquittal. It
protects against a second prosecution for the same offense after conviction. And it protects againg
multiple punishmentsfor the same offense.” North Carolinav. Pearce, 395 U.S. 711, 717, 89S. Ct.
2072, 2076; State v. Phillips, 924 SW.2d 662, 664 (Tenn.1996). A defendant “can rely upon the
entirerecord in the event that future proceedings aretaken against him for the same offense.” State
V. Mayes, 854 SW.2d 638, 642 (Tenn. 1993) (holding that the indictment combined withtherecord
would prevent subsequent prosecution for adrug sale at the time and place in the indictment despite
the variance regarding the purchaser). Asdiscussed above, all of theproof at trial withregard to the
offenses against D. C. reveded that the offenses occurred in the second week of August. The
defendant is secure against future convictions for the same offenses.

Finally, the defendant contends that in the state' s rebuttal closing argument, the prosecutor
made improper and prejudicial arguments to the jury regarding the mistakes he made with regard
tothedatesinthebill of particulars. He arguesthat the prosecutor’ s explanation for the variancein
thedatesinthebill of particularsand thetrial testimony constituted material not in evidenceand was
the prosecutor’s personal opinion. We address this contention in Issue XVI(B) and hold that the
defendant cannot now complain about the prosecutor’ s explanation of the variancein the dateswhen
he challenged the prosecutor to explain the variance in his closing argument.

XXXI1T.MOTIONSFOR JUDGEMENTSOF ACQUITTAL

Finaly, the defendant contends that the trial court erroneously denied his motions for
judgments of acquittal in the consolidated rape trial with regard to the counts of and and vaginal
rapeof G. T. and therobbery of D. L. He summarily argues that although the jury acquitted him of
the vaginal rape and robbery counts, he nonethel ess suffered prejudice because the submission of
these “throw away” counts to the jury increased the probability that it would convict him on the
other charges despite the weak proof. The state contends that the defendant hasfailed to show how
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he was prejudiced by the trial court’s denial of the motions for a judgment of acquittal on these
counts. It also argues that the state’ s evidence of the and and vaginal rapes of G. T. was sufficient
for thetrial court to summit those countsto the jury.

Before adefendant may receive reief from aconviction, he or she must demonstrate that an
“error involving asubstantid right more probably than not affected the judgment or would result in
prejudice to the judicial process.” T.R.A.P. 36(b). In the present case, the jury acquitted the
defendant of the vaginal rape of G. T. and deadlocked as to the counts relating to D. L. The
defendant has failed to explain how he was prejudiced by thetrial court’sdenid of his motions for
judgment of acquittal other than his bare assertion that submitting these countsto thejury increased
the likelihood that he would be convicted of something. The defendant does not support this
assertion with any authority or with an explanation of why submission of these counts to the jury
would necessarily result in the jury convicting him on the remaining counts. We deem the
defendant’ s bare assertion on the harm from the acquitted counts to be unconvincing.

The defendant contendsthat thetrial court erred in submitting the anal rape count tothejury
becausethe victim testified at the consolidation hearing that the defendant wasnot able to penetrate
her anally. The tria court shall grant a judgment of acquittal upon motion or sua sponte “if the
evidenceisinsufficient to sustain aconviction.” Tenn. R. Crim. P. 29(a). Our standard of review
when the sufficiency of the evidence is questioned is “whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” Jackson v. Virginia 443 U.S. 307, 319, 99 S.
Ct. 2781, 2789 (1979). Attria, G. T. testified that the defendant inserted his penis into her anus.
Thetria court did not err in submitting the anal rape count to the jury.

The defendant al so contends that the prosecutor used thetrial court’ serroneousdenial of his
motion for ajudgment of acquittal on the vaginal rape count to make an improper argument on the
standard for reasonable doubt. We address this argument in Issue XVI1(B) and determine that the
prosecutor did not give an improper standard for reasonable doubt.

CONCLUSION

Based upon the foregoing and the record as awhole, we affirm the judgments of conviction
in thefirst rape trial and those convictions in the consolidated rape trial for the offenses against A.
D. and G. T. We reverse the convictions for three counts of aggravated rape and one count of
especidly aggravated kidnapping of D. C. because that case was improperly consolidated with the
other rgpe cases and remand those counts to the trial court for a new trial.

JOSEPH M. TIPTON, JUDGE
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