I N THE SUPREME COURT OF FLORI DA

CASE NO. SCO02-1158

DARI US MARK Kl MBROUGH,
Appel | ant,
V.
STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE ClI RCUI T COURT
OF THE NI NTH JUDI CI AL CIRCU T
I N AND FOR ORANGE COUNTY, FLORI DA

REPLY BRI EF OF THE APPELLANT

ROBERT T. STRAIN
ASS| STANT CCRC
FLORI DA BAR NO. 325961

CAROL C. RODRI GUEZ
ASS| STANT CCRC

FLORI DA BAR NO. 0931720

CAPI TAL COLLATERAL REG ONAL
COUNSEL - M DDLE REG ON

3801 CORPOREX PARK DRI VE

SUl TE 210

TAMPA, FL 33619- 1136

(813) 740-3544

COUNSEL FOR PETI TI ONER



TABLE OF CONTENTS

TABLE OF CONTENTS . . . . . . . . . . . . . . .« . . .« . .. [
TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . il
PRELI M NARY STATEMENT . . . . . . . . . . . . . . . . . . i
ARGUMENT |

THE TRI AL COURT ERRED | N DENYI NG RELI EF ON THE AKE V.
OKLAHOMA CLAI'M OF THE RULE 3. 850 MOTI ON.

1
CONCLUSI ON AND RELI EF SOQUGHT . . . . . . . . . . . . . . . 5
CERTI FI CATE OF SERVICE . . . . . . . . . . . . . . . . . . 6

CERTI FI CATE OF COVMPLI ANCE . . . . . . . . . . . . . . . . . 7



TABLE OF AUTHORI TI ES

Ake v. Okl ahoma, 470 U.S. 78, 105 S.Ct. 1087 (1985). . . . . 3,
4 Kinbrough v. State, 700 So.2d 634, 635-36, (Fla. 1997).
1 Ragsdale v. State, 798 So.2d 713 (Fla. 2001).
4
Sanders v. State, 707 So.2d 664 (Fla. 1998).
2
St ephens v. State, 748 So.2d 1028 (Fla. 1999)
4
Walton v. State, 28 Fla. L. Weekly S425 (Fla. May 29, 2003)

2



PRELI M NARY STATENMENT

This brief is filed on behalf of the Appellant Darius Mark
Ki mbrough in reply to the Answer Brief of Appellee, the State of
Fl orida, regarding Argunent |. The Appellant does not reply to
the Answer Brief regarding Argunent I|1.

Citations shall be as follows: The record on appeal
concerning the original trial court proceedings shall be

referredtoas "R __" followed by the appropriate page nunbers.

The post-conviction record on appeal will be referred to as "PC-

R " followed by the appropriate page numbers. The
Appel |l ee’s Answer Brief will be referred toas “AB ___ " foll owed
by the appropriate page nunbers. All other references will be

sel f-expl anatory or otherw se expl ai ned.



ARGUMENT |

THE TRI AL COURT ERRED | N DENYI NG RELI EF ON THE AKE V.
OKLAHOMA CLAIM OF THE RULE 3. 850 MOTI ON

In its answer to the ineffective assistance of counsel
penalty phase claim of the Appellant, Appellee incorrectly
states that at trial “[d]efense counsel presented extensive
mtigation evidence from appellant’s famly menmbers.” ( AB.
79) (enphasi s added). This Court correctly noted on direct
appeal that “[T]lhere was no statutory mtigation and weak
nonstatutory mtigation” when the Court ruled that the
Appel l ant’s death sentence was not disproportionate to other
simlar cases. Ki mor ough v. State, 700 So.2d 634, 638 (Fla
1997).

In fact, defense counsel argued for only one statutory
mtigator (age; rejected by the trial court and this Court on

direct appeal; Kinbrough v. State, 700 So.2d at 637) and for

only five nonstatutory mtigators (unstable chil dhood; maternal



deprivation; father figure an alcoholic; dysfunctional famly;
and talent for singing) (R 558-62).

This incorrect statement of the trial record is further
padded by the Appellee with i nappropriate and sarcastic attenpts
to twist the nature of the clains presented at postconviction
and in Argunment | of Appellant’s brief. Specifically, Appellee
states that “[t]rial counsel had no specific duty to |ocate Dr.
Mosman, a M am based attorney and |icensed psychol ogi st, at the
time of trial.” (AB. 69). Also stated later was that “[T]he
Orlando attorneys had no duty to scour the State, hiring
potentially dozens of experts, until they happened to find Dr.
Mosman in Mam .” (AB. 70). Further, it is stated by Appellee
that “[A]ssuming for a nmonment defense counsel could be
considered ineffective for failing to find the defense oriented
Dr. Mosman in 1992, appellant still has not established any
prejudice. This Court should consider that any favorabl e nental
health testi nony was effectively countered by the nore credible
state expert, Dr. Merin.” (AB. 80, FN 14).

Nowhere in the Appellant’s postconviction pleadings nor in
the evidentiary hearing is there any such suggestion that the
Appel | ant was arguing | AC for defense counsel’s failure to find
or use Dr. Mosman at trial. To suggest that Dr. Mosman’s use as

Appel l ant’ s expert at the evidentiary hearing was anything nore



isregrettable. As to the Appellee’s assertion that its expert,
Dr . Sidney  Merin, was the nmore credible expert at
postconviction, Appellee fails to provide the details or basis
for such a conclusion and failed to draw this Court’s attention
to several recent exanples of the State of Florida s use of Dr.
Merin in other cases (see, for exanple, Walton v. State, 28
Fla. L. Weekly S425 (Fla. May 29, 2003) and Sanders v. State,
707 So.2d 664 (Fla. 1998).

Additionally, it appears that Appellee is trying to
m sconstrue or hide the key fact of defense counsel Cashman’s
msinterpretation of Dr. Mng's retention and work and her
notati on of “psychopathic deviant.” The evidentiary court was
correct when it ruled that “... there was no such di agnosi s” and
that Dr. Mngs “was referring to the ‘psychopathic deviate’
scal e, one which has nothing to do with deviant behavior.” (PC-
R -23, 2192-96).

Therefore, Appellee is wong to state that “[T] he MWI was
essentially normal with an el evated psychopathic deviate or

devi ant scale.” (AB. 62)(enphasis added). Appel lee is also

wrong to state that “... Dr. Mngs told defense counsel he had

little positive mtigation to offer and a potentially damaging

MWPI result (elevation on scale 4). ” (AB. 69)(enphasis added).

Consequently, the Appellee repeats the essential error of



the trial court which found that “[defense counsel Cashman’s]
fears that Dr. M ngs testinony would hurt defendant in front of

a jury appear to have been based in part on a technical

m sunderstanding.” (PC-R -23, 2192)(enphasi s added).

A better interpretation, to make a factual determ nation
actually supported by the record, would have been for the
evidentiary court to describe counsel’s fears as based on a
“monunment al ” m sunder st andi ng. The m sunderstanding led the
public defender’s office to renove Dr. Mngs fromits wtness
list. It led re-hired co-counsel Sinmms to be msled with his
own m sunderstanding that a “soci opathic” diagnosis was at hand
fromDr. Mngs. It short-changed the tinme-frame and work-up of
successor expert, Dr. Berland. Again, as a result, Appellant
was deni ed his right to adequate nental health assistance under
Ake v. Cklahoma, 470 U.S. 78, 105 S.Ct. 1087 (1985).

The case of Ragsdale v. State, 798 So.2d 713 (Fla. 2001),
does point out that the penalty phase of a capital trial nmust be
subj ect to neani ngful adversarial testing to be reliable; that
there is a strict duty on defense counsel to conduct a
reasonabl e i nvestigati on of the defendant's background; and t hat
testinony from nental health experts can explain how the
def endant's background factors nmay have contributed to the

def endant' s psychol ogi cal and nental health status at the tine



of the crinme. Ragsdale, 798 So.2d at 717.

A “techni cal m sunderstandi ng” should not explain away the
reasons why counsel did not further investigate or present
avai l able mtigation evidence. Ragsdale, 798 So.2d at 718-19.
While the evidentiary court’s superior vantage point is given
def erence by this Court when reviewing I AC clains, only factual
findings that are supported by conpetent, substantial evidence
are to be upheld. Stephens v. State, 748 So.2d 1028, 1034 (Fl a.
1999) .

In view of the evidentiary court’s dismssal of the
substanti al statutory and nonstatutory evidence avail abl e at the
time of and fromthe record of the trial below as outlined by
Dr. Mosman, (PC-R. -23, 2192-96), the evidentiary court findings
not only fall under Stephens but those findings show a failure
to properly neasure the evidence that was avail abl e agai nst the
evidence presented at the penalty phase in violation of
Ragsdal e; because there is a reasonable probability of a
different result, the defendant has proved his ineffective
assi stance of counsel <claim and should be granted relief.
Ragsdal e, 798 So.2d at 720.

CONCLUSI ON AND RELI| EF SOUGHT

Based on the foregoing, the lower court inproperly denied

Rule 3.850 relief to Darius Mark Kinmbrough. This Court should
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order that his conviction and sentence be vacated and remand t he
case for such further relief as the Court deens proper.

Respectfully subnmitted,

Robert T. Strain
Fl ori da Bar No. 325961
Assi st ant CCRC

Carol C. Rodriguez
Assi st ant CCRC
Fl orida Bar No. 0931720

CAPI TAL COLLATERAL REGI ONAL
COUNSEL- M DDLE REGH ON

3801 Corporex Park Drive
Suite 210

Tanpa, Florida 33619

t el ephone 813-740- 3544

Counsel for Appell ant

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing Reply
Brief of the Appellant has been furnished by U S. Mil, first
cl ass postage prepaid, to Scott A Browne, Assistant Attorney

CGeneral, Ofice of the Attorney General, Concourse Center 4,



3507 East Frontage Road, Suite 200, Tanpa, Florida 33607-7013
and Darius Mark Kinbrough, DOC# 374123; P3207S; Uni on
Correctional Institution, 7819 NW 228" Street, Raiford, Florida

32026 on this 11'" day of July, 2003.

Robert T. Strain

Fl ori da Bar No. 325961

Assi stant CCRC

CAPI TAL COLLATERAL REGH ONAL
COUNSEL- M DDLE REGH ON

3801 Corporex Park Drive
Suite 210

Tanmpa, Florida 33619

t el ephone 813-740-3544

Counsel for Appellant



I
f or egoi

Couri er

CERTI FI CATE OF COMPL| ANCE

hereby certify pursuant to Fla.R App.P. 9.210 that

ng Initial Brief

New 12-poi nt font.

of

t he Appellant was generated

Robert T. Strain

Fl ori da Bar No. 325961

Assi stant CCRC

CAPI TAL COLLATERAL REGH ONAL
COUNSEL- M DDLE REGH ON

3801 Corporex Park Drive
Suite 210

Tanmpa, Florida 33619

t el ephone 813-740-3544

Counsel for Appellant

t he

n






