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PRELI M NARY STATEMENT

Appel | ant, ARTHUR DENNI S RUTHERFORD, w Il be referred to as
appellant or by his proper nane. Appellee, the State of
Florida, will be referred to as the State. Pursuant to Rule
9.210(b), Fla. R App. P. (1997), this brief wll refer to a
vol une according to its respective designation within the |ndex
to the Record on Appeal. A citation to a volume wll be

foll owed by any appropriate page nunber within the volune. The

trial transcript wll be referred to as (T. Vol. pg). The
postconviction record on appeal will be referred to as (PC Vol
pg). The evidentiary hearing transcript will be referred to as

(EH Vol . pg). The synbol "IB" will refer to appellant’s initial
brief and wll be foll owed by any appropri ate page nunber. Al 'l

doubl e underlined enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

This is an appeal of a trial court’s denial of a successive
nmotion for post-conviction relief in a capital case with an
active warrant. The facts of the crime, as stated in the
El eventh Circuit’s opinion, are:

During the summer of 1985, Rutherford told his friend
Harol d Attaway that he planned to kill a woman and pl ace
her body in her bathtub to nake her death | ook Iike an
accident. Rutherford also told a |ong-tine business
associ ate, Sherman Pittman, that he was going to get noney
by forcing a woman to wite hima check and then putting
her in the bathtub. If the woman initially refused to nmake
out the check, Rutherford explained that he would “get her
by that arm and she would sign.” It was then that
Rut herford bragged that he would do the crime but not the
time. About a week after making those statenents,

Rut herford again told Attaway about his hom cidal plan.
Rut herford also told his uncle that they could get easy
noney by knocki ng a woman Rut herford worked for in the

head. Unfortunately, none of these three nen took

Rut herford seriously enough to report his plans to the

authorities. If any of them had, Rutherford's nurder of
Stella Sal anon a week | ater could have been prevented.

Ms. Sal anobn, a 63-year-old widow originally from
Australia, lived alone in Santa Rosa County, Florida with
her two Peki ngese dogs since her husband had died
unexpectedly froma heart attack two years earlier. Qher
than a sister-in-law in Massachusetts, she had no famly in
this country.

Rut herford, who hired out to do odd jobs, installed
sliding glass doors in the doorway |eading from Ms.

Sal anon's patio to her kitchen. Before |ong, Ms. Sal anon
had those sliding glass doors replaced because they did not
cl ose and | ock properly. She told her long-tine friend and
next - door nei ghbor Beverly El kins that the unl ocked doors
made her nervous and that she wondered if Rutherford had
intentionally nmade the doors so that she could not | ock
them Ms. Salanon also said that Rutherford kept comng to
her house and acted as though he was “casing the joint.”

\ AN



It is unclear whether Ms. Sal anon notified Rutherford
about the problems with the doors, but on the norning of
August 21, 1985, Rutherford asked Attaway to cone al ong
with himwhen he went to repair the doors he had installed
for Ms. Sal anon. Wen they got to her house, she told them
she had those doors replaced. Attaway left to get noney to
give Ms. Salanon as a refund on the doors. Rutherford
stayed behind at Ms. Salanon's house.

Around noon that day, Ms. Salanon received a call from
her friend Lois LaVaugh. Ms. Salanon told Ms. LaVaugh that
she was nervous because Rutherford had been at her house
for “quite awhile.” M. LaVaugh drove over there and found
Rut herford sitting shirtless on Ms. Salanon's porch.

Rut herford | eft after Ms. LaVaugh arrived, and Ms. Sal anon
told her that Rutherford “really has nade ne nervous” and
had been sitting around on her couch. Apparently, Ms.

Sal anon never got the refund that Attaway was supposed to
bring, and Rutherford left the old glass doors in her

gar age.

At 7:00 the next norning, August 22, Rutherford and
Attaway went to retrieve the old doors fromMs. Sal anon's
garage. \Wen they reached the house, Rutherford told
Attaway that he had a gun in his van and said, “If | reach
for that gun, you'll know | nmean business.” Attaway
testified that this was the first tinme he really believed
that Rutherford m ght actually hurt soneone, yet he still
did nothing about it. Wile they were | oading the doors,
Attaway overheard Ms. Salanon say to Rutherford, *You can
just forget about the noney.”

Later that norning, between 9:30 and 10:30 a.m, the
manager of a |l ocal Sears store saw Ms. Sal anon when she
canme by to pick up a package. She al so stopped at the
Consol i dat ed Package Store and made a purchase at 10: 29
a.m, according to conputer sales records. After that,

Rut herford was the only other person known to have seen
Ms. Salanon alive, and she was not alive |long, as
Rut herford's actions on that day evidence.

Around noon, Rutherford went to see Mary Frances Heat on,
a wonman who soneti nes baby-sat for his children and with
whom he had once lived for a few nonths. He showed her one
of Ms. Salanmon's checks and asked her to fill it out.
Heat on cannot read or wite other than to sign her nane, so
she called for her thirteen-year-old niece, Elizabeth.

Rut herford prom sed Elizabeth noney if she would fill out

\ 1\



the check as instructed. Elizabeth filled out the check the
way Rutherford told her to, making it payable to Heaton,
but she did not sign anyone's nanme on it.

Rut herford told Heaton that he owed her noney for work
she had done for himand asked her to acconpany him He
took Heaton to the Santa Rosa State Bank, gave her the
check, and sent her into the bank to cash it. Because of
the blank signature line, the teller refused to cash the
check; Heaton returned to Rutherford's van and told him

Rut herford responded by driving themto the nearby
woods, where he took out a wallet, checkbook, and credit
cards wapped in a shirt, and threw the bundle into the
trees. He also signed Ms. Sal anon's nanme onto the check,
and then they went back to the bank. Qutside the bank,
Heat on wat ched as Rutherford endorsed Heaton's nanme on the
check. In doing so Rutherford m sspell ed Heaton's nane,
scratched it out, and corrected it. Heaton re-entered the
bank, and this tinme she successfully cashed the check and
left with $2,000 in one hundred dollar bills. Rutherford
gave Heaton $500 of those funds, and she in turn gave
El i zabeth $5 for filling out the check.

Around 3:00 that afternoon, Rutherford visited his
friend Johnny Perritt. He told Perritt that he had “bunped
the old lady of f” and showed hi m $1500 i n cash. He want ed
Perritt to hold $1400 of that anpbunt for him Rutherford
said that he had hit the “old lady” in the head with a
hanmmer, stripped her, and put her in the bathtub. Perritt
refused to take the cash, and his nother later notified the
police of Rutherford' s claimto have commtted a nurder

Earlier that day Ms. Salanon had nade plans to go
wal ki ng that evening with Beverly El kins and anot her
nei ghbor. At 6:30 p.m M. EKkins tried to contact Ms.

Sal anon by phone but got no answer. She went to Ms.

Sal anon' s house, saw her car outside, and realized that she
must still be at home. Ms. Elkins rang the front doorbell.
After receiving no answer, she went around back and through
the sliding glass doors saw that the tel evision was on and
that the normally cal m dogs were junping around excitedly.
Ms. Elkins retrieved a spare key to the house, net up with
t he ot her nei ghbor who was to have gone wal king with them
that night, and the two wonen let thenselves into Ms.

Sal anon' s hone.

When the two wonen entered the kitchen through the
carport door, they heard water running. They followed the
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sound to a little-used guest bathroom There they were
horrified to find Ms. Salanon's naked body floating in the
water that filled the tub to overflow ng. Realizing that
their friend was dead, the stunned wonen went to call for
hel p. When wal ki ng t hrough the house, Ms. Elkins noticed
that Ms. Salanon's eyegl asses were on the kitchen fl oor
underneath the counter. The nakings of a tomato sandw ch
were out on the counter. Ms. Salanon had liked to eat
tomat o sandwi ches for |unch.

When crime scene investigators arrived they found three
fingerprints on the handle of the sliding door to the
bat ht ub, one fingerprint on the tile wall of the tub, and a
pal mprint on the window sill inside the tub with the
fingers up and over the sill as though t he person had
grabbed it. Al of those prints were later identified as
Rut herford's. Blood was spattered on the bathroomwalls and
floor. According to an expert, the spatter pattern
i ndi cated that the blows occurred while Ms. Sal anobn was
sitting or kneeling on the bathroom fl oor.

Ms. Sal anon's naked body floated face-up in the water
She had been viciously beaten. There were brui ses on her
nose, chin, and nmouth and a cut on the inside of her lip
consi stent with a hand being held forcefully over her face.
Her | ungs showed signs of manual asphyxiation, apparently
from sonmeone covering her nose and nouth. Her arns and
knees were brui sed and scraped, and her |eft arm was broken
at the elbow O the three |arge wounds on her head, two
were consistent with being struck with a blunt object or
havi ng her head sl ammed down. The ot her wound, a puncture
that went all the way to the bone, appeared to be froma
blow with a claw hamer or screwdriver. Her skull was
fractured fromone side to the other

Severe as those injuries were, none of themwere the
actual cause of Ms. Salanon's death. Although Rutherford
had beaten and snot hered her, she had water in the |ungs.
That shows the 63-year-old w dow was still alive when
Rut herford stripped off her clothes and placed her in the
bat htub to drown.

Rut herford v. Crosby, 385 F.3d 1300, 1302-1305 (11'" Cir. 2004).
Rut herford was tried for the first degree nmurder and arned
robbery of Ms. Salanon. During the trial, Rutherford noved for
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a mstrial based on a discovery violation by the prosecution,
but the court reserved ruling and the proceedi ngs continued. The
Santa Rosa County jury found Rutherford guilty and, by an eight-
to-four vote, recommended a sentence of death. Rutherford then
renewed his notion for a mstrial and the trial court granted
it.

After a change of venue to Walton County, Rutherford was
retried. He was represented by two public defenders, WIIiam
Treacy and John Gontarek. During the guilt stage of the trial,
Rut herford took the stand and tried to explain his prints in the
bat hroom by claimng that Ms. Salanon had asked himto realign
t he shower door when he was at her house on August 21 (the day
before she was kill ed) because her nieces and nephews had
knocked the door off its track. The state thereafter proved that
Ms. Sal anon did not have any nieces or nephews, and according
to Beverly Elkins, her close friend, no young children had
visited Ms. Sal anon's house in the weeks prior to her death.
Rut herford denied the testinmony of the three witnesses that he
had confided to themhis plans to nurder a woman. According to
Rut herford, he never would have said such things “because |'ve
got a good nother.” He insisted that every one of the w tnesses

agai nst himwas |ying.



On Cct ober 2, 1986, the jury found Rutherford guilty. During
t he penalty phase, the defense presented character evidence and
testi nony about Rutherford's childhood, his famly, his service
as a Marine during the Vietnam War, and hi s nervousness,
ni ght mares, and ni ght sweats since returning from Vi etnam The
jury recommended death, this tine by a seven-to-five vote. The
trial court inposed a death sentence based on three aggravating
ci rcunst ances: the nmurder was especially heinous, atrocious, and
cruel; it was cold, calculated, and preneditated; and it was
committed in the course of a felony (robbery) and for pecuniary
gain. Rutherford, 385 F.3d at 1305.

Rut herford appealed to the Florida Suprene Court raising seven
issues: (1) the retrial violated double jeopardy; (2) the trial
court inproperly considered Rutherford s |ack of renprse in
maki ng the finding of heinous, atrocious, and cruel; (3) the
evi dence does not establish the hei ghtened preneditation
necessary to support a finding that the killing was comritted in
a cold, calculated, and preneditated manner wi thout any pretense
of noral or legal justification; (4) the trial court did not
consider mtigating evidence that Rutherford had served in the
armed forces in Vietnamand al so i nproperly counted the

aggravating and mtigating circunstances rather than wei ghing



them (5) the trial court inpermssibly relied on the death
recommendation at a first trial; (6) being placed in restraints
before closing argunents in the penalty phase because of his

t hreat eni ng conduct and (7) testinony fromthree w tnesses at
the penalty phase that the victimwas afraid of the defendant.
The Florida Suprene Court affirmed the convictions and death
sentence. Rutherford v. State, 545 So.2d 853 (Fla. 1989), cert.
deni ed, Rutherford v. Florida, 493 U S. 945, 110 S.C. 353, 107
L. Ed. 2d 341 (1989).

Rut herford filed a notion for post-conviction relief raising
fifteen issues: (1) ineffective assistance of counsel (1AC) at
the guilt phase for failing to investigate, prepare, and perform
sufficiently; (2) IAC at the penalty phase for failing to
i nvestigate, devel op, and present substantial mtigation; (3)
| AC at the penalty phase for failing to object to hearsay
testinmony regarding the victims fear of Rutherford; (4)

i nproper penal ty-phase jury instructions that shifted the burden
of proof to Rutherford; (5) inproper penalty-phase jury

i nstructions regardi ng aggravating circunstances; (6)

i napplicability of CCP;, (7) inproper penalty-phase jury
instruction on HAC, (8) untinely inposition of witten death

sentence; (9) trial court's refusal to find mtigators



established by the record; (10) I AC at penalty phase for
conflict of interest in revealing confidences and secrets to the
trial court; (11) adm ssion of inflamuatory photographs; (12)

i mproper introduction of nonstatutory aggravators at the penalty
phase; (13) IAC at the penalty phase for failing to obtain
ment al - heal th expert; (14) inproper robbery sentence w thout
benefit of scoresheet; and (15) double jeopardy bar to retrial.
Rut herford v. State, 727 So.2d 216, 218 n.1 (Fla. 1998). The
trial court denied relief after conducting an evidentiary

heari ng.

On appeal, Rutherford raised six issues: (1) ineffectiveness
during the penalty phase for failing to object to the hearsay
testinmony regarding the victims fear of Rutherford; (2)

i neffectiveness for failing to obtain a nmental health expert to
offer mtigation evidence during the penalty phase; (3)
ineffectiveness for failing to develop mtigating evidence; (4)
the trial court erred in sunmmarily denying Rutherford' s doubl e

j eopardy claimas procedurally barred; (5) trial counsel was
ineffective during the guilt phase for failing to investigate,
prepare, and perform (6) the trial court erred in summarily
denying several of Rutherford's clains. Rutherford v. State, 727

So.2d 216, 218 (Fla. 1998). The Florida Suprene Court affirnmed



the trial court’s denial of post-conviction relief. Rutherford
v. State, 727 So.2d 216 (Fla. 1998).

Rutherford filed a petition for wit of habeas corpus in the
Fl orida Suprene Court raising el even clains of ineffectiveness
of appell ate counsel which the Florida Suprenme Court deni ed.

Rut herford v. Moore, 774 So.2d 637 (Fla. 2000).

On April 2, 2001, Rutherford filed a petition for wit of
habeas corpus in federal district court. The district court
denied relief. Rutherford appealed to the Eleventh Grcuit
rai sing three issues: (1) whether his second trial violated the
Doubl e Jeopardy C ause of the Fifth Amendnent; (2) whether
relief should have been granted on his penalty phase ineffective
assi stance of counsel claim and (3) whether his trial counsel
had a conflict of interest that rendered their representation of
himineffective. Rutherford, 385 F.3d at 1306. The El eventh
Circuit affirmed the denial of habeas relief. Rutherford v.
Crosby, 385 F.3d 1300 (11'" Gir. 2004), cert. denied, Rutherford
v. Croshy, - US -, 125 S.C. 1847, 161 L.Ed.2d 738 (2005).

On Septenber 12, 2002, Rutherford filed a successive 3.851
notion raising a Ring v. Arizona, 536 U S. 584, 122 S.Ct. 2428,
153 L. Ed.2d 556 (2002) claim Followng a hearing, the tria

court denied the claimand the Florida Suprene Court affirned.



Rut herford v. State, 880 So.2d 1212 (Fla. 2004), cert. denied,
Rutherford v. Florida, - US -, 125 S.Ct. 1342, 161 L.Ed.2d 142
(2005).

Rut herford raised a Crawford v. Washington, 541 U S. 36, 124
S.Ct. 1354, 158 L.Ed.2d 177 (2004) claimin a successive habeas
petition which the Florida Suprenme Court denied on August 18,
2005. FSC Case No. SC05-376.

Rut herford filed a third successive habeas petition raising a
shackl i ng cl ai m based on Deck v. Mssouri, 544 U S -, 125 S. O
2007, 161 L.Ed.2d 953 (2005). The Florida Supreme Court denied
t he successive habeas petition on January 5, 2006 by order. FSC
Case No. SC05-2139.

On Decenber 21, 2005, Rutherford a successive 3.851 notion
raising five clains: (1) the trial court inproperly limted his
public records requests; (2) lethal injection is cruel and usua
puni shrent; (3) lethal injection violates free speech; (4) newy
di scovered evidence based on an inmate’s affidavit; and (5)
actual innocence. On Decenber 23, 2005, the State filed a
response to the successive 3.851 notion. On Decenber 24, 2005,

Rut herford filed an anended successive 3.851 notion raising both



a Brady claimand a Gglio claint. On December 27, 2005, the
State filed a response to anended successive 3.851 notion. On
Decenber 28, 2005, the trial court conducted a Huff hearing
regardi ng the successive 3.851 notion. The trial court
summarily deni ed the successive notion for postconviction relief
on January 5, 2006. Rutherford filed a notion for rehearing on
January 6, 2006. The trial court denied the notion for
rehearing on January 6, 2006. Rutherford filed a notice of
appeal on January 9, 2006. This appeal foll ows.

The Gover nor has signed a death warrant with the execution set

for Tuesday, January 31, 2006, at 6:00 P. M

! Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L. Ed. 2d
215 (1963); Gglio v. United States, 405 U S. 150, 92 S.C. 763,
31 L.Ed.2d 104 (1972).



SUWARY OF ARGUMENT

| SSUE | -

Rut herford asserts, based on the newly discovered evi dence
of the last mnute affidavit of inmate Alan G | kerson, that Mary
Frances Heaton confessed to himthat she commtted the crine and
framed Rutherford, that he is entitled to a newtrial. IB at 14.
In the affidavit, Gl kerson states that "[i]n the early 1990s,
the three of us lived together in a trailer. One evening, Mry
and | were alone at the trailer and | asked why she seened so
‘crazy', . . . She told nme that she once killed an old lady with
a hamer and nmade it |look like A-D. Rutherford conmtted the
crinme." This evidence does not neet the standard for newy
di scovered evidence. It is not |ikely to produce an acquittal
for three reasons. First, Heaton's trial testinony was
corroborated by her niece's testinony. Secondly, it is
contradicted by the trial testinony of three other w tnesses
that Rutherford told themof his plan to conmt this crinme and a
fourth witness that Rutherford admtted to killing the victim
with a hamrer after the murder. It is also contradicted by the
physi cal evidence of Rutherford’s fingerprints and palmprint in
the bathroom The trial court properly summarily denied the

new y di scovered evidence claim



Br ady

Rut herford contends that the State violated Brady v. Mryl and,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) by failing to
di scl ose Mary Heaton’s statenent that she saw Rutherford strike
the fatal blow. Collateral counsel asserts that Heaton told an
unidentified | aw enforcenent officer that she was present at the
victim s house and saw Rutherford kill the victimbut the State
failed to disclose this statenent to trial counsel. There is
no Brady violation because the statenment is not excul patory.
Far fromit. Heaton’s statenment that she saw Rutherford strike
the fatal blowis inculpatory. Nor is it significant
i npeachnment. Mary Heaton, a prosecution w tness presented
during the guilt phase, tied Rutherford to the victims check.
Her testinony, however, was corroborated by her niece. Both put
the victims check in Rutherford s hands. The new statement is
not truly inpeaching of the State's case because it does not
affect the testinony of the niece. Furt hernore, Heaton was
i npeached at trial with the fact that she had been involuntarily
commtted to a nental hospital recently and the adm ssion that
she could not tell fact fromfiction. Additionally, there is no

Brady vi ol ati on because there is no prejudice. Heaton's



testinony was not critical to the State’s case agai nst

Rut herford. The prosecution had three wtnesses that Rutherford
told he was going to kill a woman before the nurder. The
prosecution had a fourth witness to whom Rutherford admtted
killing the victimwth a hanmer after the nurder. The physi cal
evidence of Rutherford s fingerprints and palmprint in the

bat hroom was al so a crucial part of the State’s case. It was
these wi tnesses and physical evidence that were essential to the
State’s case. Heaton's statenments cannot reasonably be taken to
put the whole case in such a different |ight as to underm ne
confidence in the verdict. The trial court properly summarily

deni ed the Brady claim

| SSUE || -

Rut herford asserts that Florida s three drug protocol used in
| ethal injection is cruel and unusual punishnment in violation of
t he Ei ghth Anendnent based on a research letter. 1B at 58; L.G
Koniaris, MD., et.al., |Inadequate anaesthesia in |etha
injection for execution, 365 THE LANCET 1412 (April 16, 2005).
There is no constitutional right to an entirely pain free
execution and there certainly is no constitutional right to be

unconsci ous during execution. This Court has repeatedly



rejected cruel and unusual punishnent chall enges to |ethal
injection. Another state suprenme court and a federal circuit
court have summarily rejected a chall enge based on the Lancet

article. The trial court properly summarily denied the claim

|SSUE Il -

Rut herford asserts that the second drug in the series,
pancuroni um brom de, will render himunable to speak, violating
his right to free speech. [IB at 72. Florida s lethal injection
drug protocols do not violate the First Amendnent. The State
has a legitimate penological interest in having an inmate
unconsci ous and i mmobile during the execution. The trial court

properly summarily denied this claim

| SSUE |V -

Rut herford asserts that the trial court erred in denying his
public records requests. IB at 77. The rule governing public
records requests envisions updates of prior requests only. The
public record requests to four agencies were not updates of
prior requests; rather, they were duplicate requests.

Col | ateral counsel asserted that she may have | ost the prior

public records produced by these four agencies. Such duplicate



requests are not authorized by the rule. The public record
requests to two agenci es were not updates of prior requests;
rather, they were entirely new requests. New requests are not
aut hori zed by the rule. The trial court properly denied the

public records requests.

| SSUE V -

Rut herford asserts that he is actually innocent of the nurder.
IB at 84. Relying on Glkerson's affidavit, Rutherford asserts
that Mary Heaton nmurdered the victimand framed him Rutherford
has not presented a col orable claimof actual innocence. The
two affidavits submtted by Rutherford contradict each other.
In one affidavit, Heaton is the actual nurderer, who franes
Rut herford, but in the other affidavit, Heaton is an eyew tness
to Rutherford commtting the nurder. Three prosecution
wi tnesses testified that Rutherford was planning a nurder and a
fourth prosecution witness testified that Rutherford confessed
to murdering the victimwith a hamrer. Additionally, three sets
of Rutherford s fingerprints were located in the victinis
bat hroom where the body was di scovered. Mbreover, Heaton’s

trial testinony was corroborated in |arge part by her niece’s



trial testinony. The trial court properly sunmarily denied the

actual innocence claim



ARGUVENT

| SSUE |
DD THE TRI AL COURT PROPERLY SUMVARI LY DENY THE
NEWLY DI SCOVERED EVI DENCE AND BRADY V. MARYLAND,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963)
CLAI M5? ( Rest at ed)

Rut herford asserts, based on the newy discovered evi dence of
the last mnute affidavit of inmate Alan G | kerson, that Mary
Frances Heaton confessed to himthat she commtted the crine and
framed Rutherford, that he is entitled to a newtrial. IB at 14.
In the affidavit, G lkerson states that "[i]n the early 1990s,
the three of us lived together in a trailer. One evening, Mary
and | were alone at the trailer and | asked why she seened so
‘crazy', . . . She told ne that she once killed an old lady with
a hammer and made it look like A-D. Rutherford commtted the
crime." This evidence does not neet the standard for newy
di scovered evidence. It is not |likely to produce an acquittal
for three reasons. First, Heaton’s trial testinony was
corroborated by her niece’s testinony. Secondly, it is
contradicted by the trial testinony of three other w tnesses
that Rutherford told themof his plan to conmit this crinme and a
fourth witness that Rutherford admtted to killing the victim
with a hamrer after the murder. It is also contradicted by the

physi cal evidence of Rutherford s fingerprints and palmprint in
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the bathroom The trial court properly summarily denied the

new y di scovered evidence claim

Affidavits

In the affidavit supporting the newy discovered evidence
claim claimlIV of the original 3.851 notion, inmate Al an
G | kerson, DOC #112536, stated that Mary Frances Heaton
confessed to himthat she commtted the crine and franed
Rut herford. Modtion at 15 and Appendix |I. In the affidavit,

G | kerson states that "[i]n the early 1990s, the three of us
lived together in atrailer. One evening, Mary and | were al one
at the trailer and | asked why she seened so ‘crazy', . . . She
told me that she once killed an old lady with a hamrer and nmade
it look like A.D. Rutherford comritted the crine." Appendix |
par agraph 6.

In the affidavit supporting the Brady evidence claim claimVi
of the anended 3.851 notion, Investigator Mchael dantz stated
that Mary Frances Heaton, when confronted with Alan G| kerson’s
statenments, “told nme that she was present at the victinms house

on the day of the crinmes and she clainmed to have wi tnessed M.



Rut herford striking the fatal blow ” Declaration of M chae
G antz Appendi x K paragraph 9. The investigator further stated
that Ms. Heaton told himthat “she told | aw enforcenent that she
was present at the victinmis house when the victi mwas nurdered .
" Declaration of Mchael d antz Appendi x K paragraph 10.
Col | ateral counsel argues that the newly di scovered evidence
cl ai mnust be considered cunmulatively with the Brady claim |IB
at 33,49. This is inpossible because the two clains are
contradictory. The facts contained in the affidavit supporting
the newly di scovered evidence claimcontradict the facts
contained in the affidavit supporting the Brady claim
Basically, Rutherford’s two clains are factually inconsistent.
Rut herford is asserting, on the one hand, that Heaton is the
actual killer and then, on other hand, that Heaton saw

Rut herford nurdering the victim Cbviously, both cannot be

true.

The trial court’s ruling

The trial court rul ed:

Def endant al |l eges that he has consistently maintained
hi s i nnocence. Furthernore, Defendant points out that
during closing argunents trial counsel argued that “Mary
Heat on was the only person directly linked to the victinis



property.” (Trial Tr. vol. V, 744:6-21).2 Therefore,

Def endant argues that the recent hearsay statenents
regardi ng Heaton’s involvenment in the nmurder of Stella

Sal anon, as stated in two affidavits attached to his notion
and anended notion, constitute newy discovered evidence.
Addi tional ly, Defendant argues that this newy discovered
evi dence inpacts “cul pability, disparate sentencing,
proportionality or statutory mtigation” and woul d have
probably resulted in a |ife sentence assum ng conviction
was obtainable.® This Court disagrees.

In Jones v. State, 709 So.2d 512 (Fla. 1998), the
Fl ori da Suprenme Court addressed the two-prong test for
det erm ni ng whet her a conviction should be set aside on the
basis of newy discovered evidence: 1) to be considered
new y di scovered, the evidence “nmust have been unknown by
the trial court, by the party, or by counsel at the tine of
trial, and it nust appear that defendant or his counsel
coul d not have know [of it] by the use of diligence, and;

2) the newy discovered evidence nust be of such nature
that it would probably produce an acquittal on retrial.

During a hearing held on Decenber 23, 2005, the
Assi stant Attorney Ceneral represented that they woul d not
contest the diligence requirenent. Thus, this Court wll
turn to the second prong of Jones.

Absent an evidentiary hearing, a court is required to
accept the allegations contained in the notions and
affidavits as true. However, the Court notes there are
factual inconsistencies on the face of the affidavits.

In the first affidavit submtted in support of
Def endant’ s new y di scovered evidence claim Al an G| kerson
states that “[i]n the early 1990's, the three of us |ived
together in a trailer. One evening, Mary [Heaton] and |
were alone at the trailer and | asked why she seened so
‘crazy’, . . . She told ne that she once killed an old | ady
with a manner and made it | ook like A D. Rutherford

2 Excerpts cited fromthe trial transcript are contained in
Exhibit “E".

3 Motion to Vacate pg. 17:11 Amendnent to Mdtion pg. 9:31
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conmmitted the crine . . . Mary Heaton told ne her notive
for nurdering the old lady was to get her noney.”*

The trial testinony of Heaton reflects the foll ow ng
(Trial Tr. vol. 1I-111, 397-424): Heaton testified
Def endant was al one when he drove to her house in a van
around 11:30 or 12:00 on August 22, 1985. (Trial Tr. vol.
[11, 399:18-21). Defendant wanted to know if Heaton's
father wanted two glass sliding doors. (Trial Tr. vol. 11,
400: 6-8). Defendant asked her to fill out a check but she
refused stating she didn’'t know how. (Trial Tr. vol. 11,
401: 8). Defendant then asked Heaton to see if she could
find her niece which she did. (Trial. Tr. vol. 11, 401:12-
15). Heaton testified her niece went out to the van to
tal k to Defendant and she went back into the house.
(Trial. Tr. vol 11, 401:15-16). The niece returned to the
house and told Heaton the Defendant wanted to see her and
she went out to the van. (Trial Tr. vol. 11, 401:23-24).
Subsequent |y, Heaton acconpani ed Def endant to the Santa
Rosa State Bank in Pace. (Trial Tr. vol. 111, 402:4-5).
Heaton testified that Defendant signed her nane on the back
of check. (Trial Tr. vol. Il1l, 403:18-20). Heaton stated
she attenpted to cash this check but it was not signed.
(Trial Tr. vol. 111, 404:9-11). Defendant and Heaton then
| eft and drove about a mle to a mle and a half to Center
Field Road. (Trial Tr. vol. IIl, 405;5-14). Heaton
testified she refused to sign the check at the bottom
(Trial Tr. vol. 111, 405-14, 21). Heaton stated that
Def endant signed the bottom of the check but did not sign
it in her presence. (Trial Tr. vol. Ill, 408:5-6).
Def endant and Heaton returned to the bank and Heaton cashed
the check. (Trial Tr. vol. Il1l, 409:15-19). Defendant
gave her five hundred dollars and then drove her hone.
(Trial Tr. vol. 111, 410:6-10).

In corroborating Heaton’s testinony, the State call ed
El i zabeth Ward to testify. (Trial Tr. vol. 111, 425).
Ward testified that she was fourteen years old and in the
seventh grade. (Trial Tr. vol. 111, 425:15-19). Ward
stat ed Defendant prom sed to pay her five hundred dollars
for filling out the check. (Trial Tr. vol. Ill, 429:5-6).
Ward testified that Defendant handed her the check and she
wote it out to Mary Frances Heaton for the anmount of two

“ Motion to Vacate pg. 17:8, App. |
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t housand and no cents. (Trial Tr. vol. IIl, 429:10-16).
She stated she did not sign the signature |line or the back
of the check. (Trial Tr. vol. 111, 429:18-25, 430:1-9).
Ward testified that she saw Def endant and her aunt | eave.
(Trial Tr. vol. 111, 430:19-20). Ward stated that

Def endant dropped Heaton off about thirty mnutes to an
hour later. (Trial Tr. vol. 111, 431:13-14).

The Court finds Ward’ s testinony corroborates Heaton’s
trial testinony which places the victinis property (a
check) in the possession of Defendant. Moreover, Heaton
testified that Defendant only gave her five hundred dollars
| eavi ng Defendant with fifteen hundred dollars fromthe
cashed check.

In the second affidavit submtted in support of
Def endant’s newl y di scovered claim Investigator dantz
decl ares he confronted Heaton with G lkerson's statenent.®
d antz states Heaton denied having told G| kerson she
killed the victimbut admtted to having been present
during the nmurder. According to Gantz’ s declaration
Heat on stated she saw the defendant delivering the “fatal
blow to the victim Thus, Heaton's recent statenment to
Gantz in and of itself refutes her alleged confession to
G | kerson.

Furthernore, Heaton's statenent, on its face that she
saw Def endant strike the fatal blow is incul patory thereby
strengthening the State’s case agai nst the Defendant. As
such, this newy discovered evidence probably woul d not
have produced a different result if the case was to be
retried.

In affirmng this Court’s denial of Defendant’s previous
postconvi ction notion, the Florida Suprene Court noted
there “was overwhel m ng evidence of Rutherford s guilt.”
See Rutherford v. State, 727 So.2d 216, 220 (Fla. 1998).

At the trial, the State introduced evidence of three sets
of Defendant’s fingerprints found at the victins house on
the handl e of the sliding door to the bathtub, on the tile
wal | of the bathtub, and a pal mprint that was found on the
wi ndow sill inside the tub where the deceased victimwas
found. The victimwas found naked floating in the bathtub
and had been viciously beaten. Bruises were noted on her
face, arns and knees. Her left arm had been broken at the

° Amrendnent to Motion pgs. 3-4, App. K
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el bow. There were three | arge wounds found on her head and
her skull was fractured fromone side to the other. Actua
cause of death was determned to be water in the |ungs
denonstrating that the victimwas alive follow ng the
infliction of these severe injuries and prior to the

def endant placing her in the bathtub.

The Court notes that in an attenpt to explain his
fingerprints being found in the victims bat hroom
Def endant took the stand and testified that on August 21
(the day before the victimwas killed) he had been asked by
the victimto realign the shower door because her nieces
and nephews had knocked it off its tracks. (Trial Tr. vol.
IV, 607:18-21). The State rebutted Defendant’ s testinony
by calling Heaton’'s close friend, Beverly Elkin, to testify
that the victimdid not have any ni eces or nephews and that
no young children had visited the victinis house in the
twel ve years that Elkin knew the victim (Trial Tr. vol
'V, 683:8-23).

More conpelling is the following trial testinony from
three witnesses who testified that Defendant told them of
his plan to commt the nurder and of a fourth witness to
whom Def endant admitted being the nurderer:

John Kenneth Cook, Defendant’s uncle, testified that a
week prior to the nmurder Defendant told himhe was going to
knock an old lady in the head. (Trial Tr. vol. |11, 477:5,
20) .

Harol d Attaway testified that about two weeks prior to
the nmurder, Defendant told himhow he planned to kill a
woman and pl ace her body in her bathtub to nmake her death
| ook Iike an accident. (Trial Tr. vol. Il, 375:2-3).

Mor eover, Attaway’'s testinony placed Defendant at the
victinm s house on the norning of August 22, 1985 when he
and the Defendant went to retrieve two glass sliding doors
fromthe victim (Trial Tr. vol. 11, 376:9-13). Attaway
testified Defendant then dropped himoff at Attaway’ s house
at a quarter til eight. (Trial Tr. vol. 11, 377:4-12).

Sherman Pittman testified Defendant told himthat *he
needed sone noney.” (Trial Tr. vol. IIl, 483:14). Pittman
stated Defendant further informed himthat he was going to
“make this old lady wite himout a check.” (Trial Tr.
vol. 111, 483:15-16). Pittman testified that Defendant
stated that if she wouldn’t sign the check he would “get
her by that arm and she would sign that check and he would
put her in the bathtub.” (Trial Tr. vol. 111, 483:19-22).

\ riro



Most inportantly, Johnny Perritt, Jr. testified that
bet ween one and three o’ clock on the afternoon of August
22, 1985, the Defendant told himhe “had bunped the old
|l ady off.” (Trial Tr. vol. IIll, 449:13-15). Perritt
further testified Defendant stated he had “sl apped her
aside the head with a hammer stripped her off and put her
in the bathtub.” (Trial Tr. vol. 111, 449:13-15). At the
ti me Defendant nmade these statements, he told Perritt that
he had $1500.00 in cash and asked Perritt to hold $1400. 00
for him (Trial Tr. vol. 111, 449:16-19). Perritt
testified that fromwhat he coul d observe of the noney in
t he possession of the Defendant there were sone hundred
dollar bills. (Trial Tr. vol. 111, 456:19-21).

In sunmary, the Court finds that the foregoing
wi tnesses’ sworn trial testinony wherein Defendant directly
inmplicates hinmself in the nmurder of Stella Sal anon, the
fingerprint evidence placing Defendant at the scene of the
crinme, Heaton's trial testinony as corroborated by her
ni ece Elizabeth Ward t hat Def endant was in possession of
the victims check for two thousand dollars of which five
hundred went to Heaton, Johnny Perritt’'s testinony of
havi ng observed one hundred dollar bills in Defendant’s
possessi on and that the Defendant told himthat he had
fifteen hundred dollars on him(see also Janie Peleggi’s
testinony that she cashed a two thousand doll ar check for
Heat on paying it out in one hundred dollar bills (Trial Tr.
vol. I11, 440:18-19)) along with the rebuttal testinony of
Beverly Elkins refuting Defendant’ s expl anation of how the
victims glass sliding doors were displaced greatly
out wei gh and rebut the inconsistent statenents nade by
Heaton to G | kerson and d ant z.

Specifically, as to the affidavit inplicating herself,
Heaton's statenent to G | kerson that “her notive to nurder
the old lady to get her noney” is refuted in the record by
Perritt’s testinony that the observed Defendant with the
noney and by her subsequent statenent to G antz that she
observed Defendant strike the fatal blow  Furthernore,
Heaton’s statenent to G antz only strengthens the state’s
case agai nst the defendant. The Court finds Heaton’s
I nconsi stent statenents woul d probably not have produced an
acquittal on retrial and would not have resulted in a
different jury reconmendation follow ng the penalty phase,
and, as such, does not qualify as newy discovered
evi dence. Thus, this claimis denied.



(Order at 9-17)(footnotes included but renunbered).

St andard of review

The standard of review for a newly di scovered evidence claim
where no evidentiary hearing was conducted, is not clear.
Federal courts review for a notion for new trial based on newy
di scovered evidence for an abuse of discretion. United States v.
Jernigan, 341 F.3d 1273, 1287 (11'" Gir. 2003)(stating: “[we
review the denial of a notion for a new trial based on newy
di scovered evidence for abuse of discretion.); United States v.
Hol mes, 229 F.3d 782, 789 (9'" Gr. 2000)(hol di ng denial of a
nmotion for a new trial based on new y-di scovered evidence is
reviewed for abuse of discretion). Where no evidentiary hearing
is held below, the court nust accept the defendant's factual
all egations to the extent they are not refuted by the record.

Foster v. State, 810 So.2d 910, 914 (Fla. 2002).

Merits

In Jones v. State, 709 So.2d 512 (Fla.1998), the Florida
Suprenme Court addressed the two-prong test for determ ning
whet her a conviction should be set aside on the basis of newy
di scovered evidence: (1) to be considered newy discovered, the
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evi dence "nust have been unknown by the trial court, by the
party, or by counsel at the tinme of trial, and it nust appear
t hat defendant or his counsel could not have known [of it] by
the use of diligence, and (2) the newy discovered evidence nust
be of such nature that it woul d probably produce an acquittal on
retrial. To reach this conclusion the trial court is required
to consider all newy discovered evidence which would be
adm ssible at trial and then evaluate the weight of both the
new y di scovered evidence and the evidence which was introduced
at the trial. Jones, 709 So.2d at 521.

In considering the second prong, the trial court should
initially consider whether the evidence woul d have been
adm ssible at trial or whether there would have been any
evidentiary bars to its adm ssibility. Once this is determ ned,
an eval uation of the weight to be accorded the evidence includes
whet her the evidence goes to the nerits of the case or whether
it constitutes inpeachnment evidence. The trial court should al so
det erm ne whether the evidence is cunulative to other evidence
in the case. The trial court should further consider the
materiality and rel evance of the evidence and any
i nconsistencies in the newy discovered evidence. Lightbourne v.

State, 841 So.2d 431, 440 (Fla. 2003).



Rut herford does not neet the requirenments for a newtrial
based on newy di scovered evi dence established in Jones and
Li ght bourne. This hearsay all eged “confession” woul d not
produce an acquittal at retrial. Mary Heaton's trial testinony
was corroborated by her niece, Elizabeth Ward. Both testified
that Rutherford had the victinis wallet and checkbook. Both
testified that Rutherford had Elizabeth Ward fill out the check.
El i zabeth Ward has not recanted her trial testinony.

Moreover, G lkerson, who is a convicted felon, has not
expl ai ned his delay in comng forward with this evidence.
G |l kerson clains that Mary Heaton made this statenent to himin
the early 1990s, yet G | kerson waited approxinately 15 years to
cone forward. Herrera v. Collins, 506 U S. 390, 423-424, 113
S.Ct. 853, 872, 122 L.Ed.2d 203 (1993)(observing, in a capital
case, where the inmates affidavits exonerating the defendant
were given over eight years after petitioner's trial, that “[n]o
satisfactory expl anati on has been given as to why the affiants
waited until the 11th hour--and, indeed, until after the alleged
perpetrator of the nurders hinmself was dead--to nmeke their
statenents.). As Justice O Gonnor noted:

Affidavits |i ke these are not uncommon, especially in

capi tal cases. They are an unfortunate although

under st andabl e occurrence. It seens that, when a prisoner's
life is at stake, he often can find soneone new to vouch



for him Experience has shown, however, that such

affidavits are to be treated with a fair degree of

skepticism These affidavits are no exception. They are

suspect, produced as they were at the 11th hour with no
reasonabl e expl anation for the nearly decade-|ong del ay.
Herrera v. Collins, 506 U. S. 390, 423-424, 113 S.Ct. 853, 872,
122 L. Ed.2d 203 (1993) (O Connor, J., concurring). She also
noted that the defendant had del ayed presenting his new evidence
until eight years after conviction — without offering a
“senbl ance of a reasonabl e excuse for the inordinate delay.”
The trial court may consider both the length of the delay and
the reason the witness failed to come forward sooner.
Li ght bourne v. State, 841 So.2d 431, 438-440 (Fla. 2003).

The evidence of Rutherford s guilt includes three sets of
fingerprints in the bathroomwhere the victimwas beaten and
drowned. Rutherford' s three fingerprints were found on the
handl e of the sliding door to the bathtub, another one of
Rut herford’ s fingerprints was found on the tile wall of the
bat ht ub, and his palmprint was found on the w ndow sill inside
the tub. Rutherford s statenents to Harold Attaway that he
pl anned to kill a woman and pl ace her body in her bathtub to
make her death | ook |ike an accident and to Sherman Pittman that

he was going to get noney by forcing a woman to wite hima

check and then putting her in the bathtub and also to his uncle,



Kennet h Cook, a week prior to the nurder, that he was going to
knock an old lady in the head, are not affected, in any way, by
the affidavit. Nor is Johnny Perritt, Jr.’s testinony that

Rut herford told himhe killed her with a hammer and asked himto
hol d $1400. 00, affected in any manner. As the Florida Suprene
Court noted in his postconviction opinion, there “was
overwhel m ng evidence of Rutherford's guilt.” Rutherford, 727
So. 2d at 220.

Col | ateral counsel oddly states that the new evidence would
probably result in a life sentence assun ng a conviction was
obt ai nable. The newly di scovered evidence pertains to qguilt
only, not a life sentence. Heaton's statenents concern who the
perpetrator of the crime is, which a guilt, not sentencing,
issue. It does not relate to the penalty phase.

Rut herford s reliance on other newly discovered evidence cases
where an evidentiary hearing was held is msplaced. IB at 19, 29.
None of those cases involved contradictory affidavits fromthe
same witness, as this case does.

Rut herford s reliance on Oregon v. GQuzek, 86 P.3d 1106 (O .
2004), cert. granted, - U S -, 125 S.Ct. 1929, 161 L.Ed.2d 772
(2005), is also msplaced. Lingering or residual doubt is not a

mtigating circunstance in Florida. King v. State, 514 So. 2d



354, 357-358 (Fla. 1987). Lingering doubt actually is not
mtigation; it is a standard of proof. Traditional mtigation
concerns the defendant’s background and character. Lingering
doubt, by contrast, increases the State's burden of proof in
the penalty phase from beyond a reasonabl e doubt to absol ute
certainty and there is no Ei ghth Amendnent justification for
doing so. Neither the federal constitution nor Florida | aw
require lingering doubt be considered in mtigation.

The Fl orida Suprene Court has repeatedly denied newy
di scovered evidence clainms. Kokal v. State, 901 So.2d 766, 775-
776 (Fla. 2005)(denying a newy discovered evidence cl ai m based
on an affidavit of an inmate who shared a cell with the another
inmate who allegedly told this inmate that he, not the
def endant, was the actual shooter); Ml endez v. State, 718 So. 2d
746, 747-48 (Fla.1998)(denying a newy discovered evidence claim
where the defendant clainmed that another man was the killer and
presented five other witnesses at the evidentiary hearing who
testified the killer had made incrimnating statements to them
about the nurder but the trial court found these w tnesses not
credible). The evidence is not likely to produce an acquittal
on retrial and therefore, the trial court properly summarily

denied the newy discovered evidence claim



The State did NOI concede due diligence. |In its pleadings and
at the public records hearing, held on Decenber 13, 2005, the
State declined to dispute the due diligence prong, so that the
due diligence w tnesses would not be necessary. The focus of
the State’s response to the newy discovered evidence cl ai mwas
that the new evi dence would be unlikely to produce an acquittal
on retrial. If an evidentiary hearing is granted, the State
wi |l contest due diligence.

Contrary to collateral counsel’s argunent that it is a “well
understood principle” that a witness who is telling the truth
about an event will tell the sanme story every tine because the
witness is speaking fromnenory, this is not true of a witness
with a history of nental illness. IB at 16 n.9. Heat on was
i npeached at trial with the fact that she had been involuntarily
commtted to a nental hospital recently and the adm ssion that
she could not tell fact fromfiction. Heaton's nmental illness
and brain damage, no doubt, affect her nenory. The
i nconsistencies in Heaton’s versions of events could be from her
illness rather than Iying. The trial court properly summarily

denied this claim



Br ady

Rut herford contends that the State violated Brady v. Maryl and,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) by failing to
di scl ose Mary Heaton's statenent that she saw Rutherford strike
the fatal blow Collateral counsel asserts that Heaton told an
unidentified | aw enforcenent officer that she was present at the
victims house and saw Rutherford kill the victimbut the State
failed to disclose this statenent to trial counsel. There is
no Brady violation because the statenent is not excul patory.
Far fromit. Heaton’s statement that she saw Rutherford strike
the fatal blowis inculpatory. Nor is it significant
i mpeachnment. Mary Heaton, a prosecution w tness presented
during the guilt phase, tied Rutherford to the victims check.
Her testinony, however, was corroborated by her niece. Both put
the victims check in Rutherford s hands. The new statement is
not truly inpeaching of the State’s case because it does not
affect the testinony of the niece. Furt hernore, Heaton was
i npeached at trial with the fact that she had been involuntarily
commtted to a nental hospital recently and the adm ssion that
she could not tell fact fromfiction. Additionally, there is no
Brady viol ati on because there is no prejudice. Heaton's

testinony was not critical to the State’'s case agai nst



Rut herford. The prosecution had three witnesses that Rutherford
told he was going to kill a wonman before the nurder. The
prosecution had a fourth witness to whom Rutherford adm tted
killing the victimwith a hammer after the nmurder. The physi cal
evidence of Rutherford’ s fingerprints and palmprint in the

bat hroom was al so a crucial part of the State’'s case. It was
these witnesses and physical evidence that were essential to the
State’s case. Heaton’s statenent cannot reasonably be taken to
put the whole case in such a different light as to underm ne
confidence in the verdict. The trial court properly sumarily

deni ed the Brady claim

Trial
Mary Heaton testified at trial for the State during the guilt

phase. (T. Vol. Il 397- Vol. 111 424). WMary Heaton lived in

MIton. (T. Vol. Il 398). She testified that Rutherford cane

over to her house about 11:30 or 12: 00 on August 22, 1985. (T.

Vol. Il 399). Rutherford was driving a black van and was by
hinmself. (T. Vol. 11 399). Rut herford had two sliding glass
doors with him (T. Vol. Il 399). She, her father, her sister

and her sister’s two children lived at the house. (T. Vol. I

400). Rutherford asked her father if he wanted the two sliding



gl ass doors. (T. Vol. Il 400). Rutherford asked her to fill out
a check but she coul d not because she could not read or wite.
(T. Vol. Il 400). She refused to fill out the check because she
did not know how to. (T. Vol. Ill 401). Heaton testified that
Rut herford then asked if her niece, Elizabeth Ward, was at hone.
(T. Vol. Ill 401). Rutherford asked Ms. Heaton to go find her
ni ece which she did. (T. Vol. Ill 401). Her niece was in a van
and Rutherford went out to speak with the niece while Ms. Heaton
returned to the house (T. Vol. 11l 401). Rutherford told M.
Heat on that he wanted to pay her the noney he owed her. (T. Vol.
111 402). Rutherford and Heaton went to the Santa Rosa State
Bank in Pace. (T. Vol. 11l 402). Rutherford gave her the check
and she attenpted to cash the check but it was not signed. (T.
Vol. 111 402). Heaton identified State’s Exhibit #9 as the
check she had attenpted to cash. (T. Vol. 11l 402). The Santa
Rosa State Bank was in Pea Ri dge near East Spencer Field Road.
(T. Vol. 111 403). The bank, however, would not cash the check
because it was not signed at the bottom (T. Vol. 11l 404, 405).
Heaton identified State’s Exhibit #10 as her driver’s |icense.
(T. Vol. 11l 404). She had presented her license to the teller.
(T. Vol. 111 404). She left the bank and returned to

Rut herford's van and infornmed himthat the bank refused to cash



the check. (T. Vol. |1l 405). They drove to Center Field Road
where Rutherford told her to sign the check. (T. Vol. 111 405).
She refused. (T. Vol. 11l 405). Rutherford had the check stub,
the blue billfold, and the credit card which he carried into the
woods. (T. Vol. I1l 405). She testified that Rutherford signed
her name. (T. Vol. I11 403).

On cross, she testified that it was the bottom of the check

that was not signed. (T. Vol. Ill 407). Rutherford signed the
check but not in her presence. (T. Vol. 1l 408). They returned
to the bank in Pace. (T. Vol. Ill 408). She did not know t he
bank teller. (T. Vol. IIl 409). This tine, the bank cashed the

check and gave her the noney in hundred dollar bills. (T. Vol.
1l 409). She did not count the noney. (T. Vol. Il 409). She

returned to the van and Rutherford gave her five hundred

dollars. (T. Vol. Ill 410). Rutherford then drove her back
home. (T. Vol. 11l 410). She bought a green ‘74 Miustang that
day. (T. Vol. 111 410). She went to M. Smth's car |ot and
pai d $350.00 down on the car. (T. Vol. IIl 411). She purchased

car insurance and sonme clothes with the remai nder of the noney.
(T. Vol. 11l 411). It was about two o’ cl ock when she returned
to her home. (T. Vol. Ill 410). She did not see Rutherford

anynore that day. (T. Vol. Ill 410). She had never cashed a



check before. (T. Vol. Ill 410). She testified that she had

been in a nmental institution for five nonths. (T. Vol. 111 411).
She was put in the Santa Rosa Hospital against her wll. (T.
Vol. Il 412). She testified that she had a nervous breakdown
and a stroke and brain damage. (T. Vol. 111 412). It caused her

to have difficulty distinguishing between fact and fantasy. (T.
Vol . 111 412). She was having troubl e distinguishing between
fact and fantasy on August 22. (T. Vol. I1l 412). She could
remenber some things and sone things she could not but she was
sure what happened on August 22, 1985. (T. Vol. Il 412). She
admtted that it would be difficult for her to distinguish
bet ween one check and anot her because she cannot read. (T. Vol.
111 414). She did not have a checking account and was not
famliar with how checks worked. (T. Vol. Il 414). She
admtted telling Deputy Jesse Cobb that she had signed the check
in her deposition and that she was |ying when she said that. (T.
Vol. 1l 419-420). Rutherford had m sspelled her nane when he
signed it on the back of the check. (T. Vol. 11l 420-421). She
had originally told Deputy Cobb on August 23, that Rutherford
signed the check. (T. Vol. Il 422).

El i zabeth Ann Ward, Ms. Heaton’s niece, testified. (T. Vol.

|11 424-425). She was fourteen years old and in 7'" grade. (T.



Vol. 111 425). She had known Rutherford for about a year or a

year and a half. (T. Vol. Ill 426). She identified the check.
(T. Vol. 11l 426). She testified that she wote part of the
check. (T. Vol. 11l 426). She was cl eaning her grandfather’s

bus when her aunt told her that Rutherford wanted to talk to

her. (T. Vol. 11l 427). It was between one o’ clock and two

o’ cl ock but she was not certain. (T. Vol. Il 427). Her aunt
went in the house. (T. Vol. Ill 428). Rutherford handed her a
checkbook in a wallet. (T. Vol. 11l 428). Rutherford asked her
if she knew how to fill out a check and she responded no, but if
you show nme, | could. (T. Vol. Il1l 428). She wote out the
check but refused to signit. (T. Vol. IIl 428). She wote out

the date as August 21 because she thought that that was the
correct date. (T. Vol. Il11 428). She wote out Mary Frances
Heaton. (T. Vol. 111 428). She wote $2,000 and wote out two
t housand and no cents and wote personal loan. (T. Vol. 111

429). Rutherford told her that he woul d give her $500.00 if she

wrote out the check. (T. Vol. 1l 429). She did not sign the
bottom of the check or the back of the check. (T. Vol. Il 429).
Rut herford signed the back of the check. (T. Vol. 11 430).

Rut herford and her aunt then left to go take care of sone

business. (T. Vol. Ill 430). She did not see Rutherford again



that day. (T. Vol. |1l 431). She saw her aunt get out of

Rut herford’ s van about thirty mnutes or an hour later. (T. Vol.
11 431). Rutherford then left. (T. Vol. 11l 431). She
testified that her aunt gave her $500.00 that she owed her. (T.
Vol . 111 432).

Ms. Jamie Peleggi, the teller at the bank, testified. (T. Vol.
11 435). She was enpl oyed as a bank teller at the Pace
branch of the Santa Rosa State Bank on August 22, 1985. (T. Vol.
1l 436). She did not know Mary Heaton. (T. Vol. Il 436). She
testified that Mary Heaton was a custoner of the bank on August
22, 1985. (T. Vol. 111 437). Mary Heaton came to the bank tw ce
on that day - first at approximately 1:15 or 1:30 and agai n at
approximately two o’ clock. (T. Vol. Il1l 437,438). She testified
that Mary Heaton presented a $2000 dol |l ar check to be cashed.

(T. Vol. Il 437). Ms. Peleggi identified State’s Exhibit #9 as
the check. (T. Vol. Ill 437). WM. Peleggi testified that she
noticed that Stella Sal anon’s signature was mssing. (T. Vol.

11 437). She refused to cash the check. (T. Vol. 111 438).

The bottom signature |ine of the check was m ssing. (T. Vol.

11 438). Ms. Peleggi testified that Heaton | eft the bank and
then returned. (T. Vol. 111 439). She cashed the check at

exactly 2:02 according to her list of transactions. (T. Vol. II



439). She had witten Heaton’s driver’s license infornmation on
the check. (T. Vol. Ill 439). The check was on Stella Sal anon’s
account and it was for $2000.00 dollars (T. Vol. 111 440). She
did not verify the signature on the check as the victim s by
conparing it against the signature card on file because the
signature cards are |located in the main branch in Mlton. (T.
Vol. 111 440). The teller testified that she had to go to the
vault to get the large bills to cash the check. (T. Vol. I1I

440). She gave Heaton the two thousand dollars in one hundred

dollar bills. (T. Vol. Ill 440). So, she gave Heaton twenty one
hundred dollar bills. (T. Vol. Il1l 440). She did not know the
victim Stella Salanmon. (T. Vol. 1l 441). The bank teller

testified that she did not see anyone with Ms. Heaton. (T. Vol.
111 441).

On cross, the teller testified that she did not see who signed

the check. (T. Vol. 11l 441). She did not see Rutherford sign
t he check. (T. Vol. Il 442).
Affi davit

In the affidavit supporting the Brady evidence claim claimVi
of the anended 3.851 notion, Investigator Mchael G antz stated

that Mary Frances Heaton, when confronted with Alan G| kerson’s



statenents, “told nme that she was present at the victims house

on the day of the crinmes and she clainmed to have witnessed M.

Rut herford striking the fatal blow ” Declaration of Mchae

G ant z Appendi x K paragraph 9. The investigator further stated

that Ms. Heaton told himthat “she told | aw enforcenent that she

was present at the victinis house when the victi mwas nurdered .
.” Declaration of Mchael G antz Appendi x K paragraph 10.
Col | ateral counsel argues that the newly di scovered evidence

cl ai mnust be considered cunulatively with the Brady claim

This is inpossible because the two clainms are contradictory.

The facts contained in the affidavit supporting the newy

di scovered evidence claimcontradict the facts contained in the

affidavit supporting the Brady claim Basically, Rutherford’'s

two clains are factually inconsistent. Rutherford is asserting,

on the one hand, that Heaton is the actual killer and then, on

ot her hand, that Heaton saw Rutherford nurdering the victim

Qobvi ously, both cannot be true.

The trial court’s ruling

In the anmended 3. 851 notion, Defendant clains the newy
di scovered evi dence obtai ned from Heaton has rai sed both a
Brady claimand a Gglio claim See Brady v. Maryland, 373
US 83, 83S C. 1194, 10 L.Ed.2d 215 (1963); Gglio v.
United States, 405 U.S. 150, 92 S. . 763, 31 L.Ed.2d 104
(1972). Specifically, Defendant states that Heaton on



Decenber 22, 2005 told investigator @ antz she had
previously informed | aw enforcenent of her presence when
the crime was conmitted.® Defendant contends the State
violated Brady by failing to disclose Heaton’s statenent to
| aw enf or cenent .

To establish a Brady violation the defendant nust show
1) the evidence at issue is favorable to him either
because it is excul patory or because it is inpeaching; 2)
the evidence was suppressed by the State, either willfully
or inadvertently; and 3) the suppression resulted in
prejudice. See Floyd v. State, 902 So.2d 775, 778 (Fla.
2005) (citing Rogers v. State, 782 So.2d 373, 378 (Fla.
2001)(citing Strickler v. Geene, 527 U S. 263, 280-82, 119
S.Ct. 1936, 144 L.Ed.2d 286 (1999)).

In order to establish a Gglio violation, the Defendant
nmust show that false testinony was presented at his trial,
that the State knew the testinony was fal se, and that the
statement was material. See Ggliov. US., 405 U S. 150,
92 S.Ct. 763, 31 L.Ed.2d 104; see also Ventura v. State,
794 So.2d 553 (Fla. 2001).

In the Amended Response and at the Huff hearing held on
Decenber 28, 2005, the State represented to this Court that
t hey had no know edge of any statenents by Heaton
consistent with her testinony to dantz. Mreover, the
records request failed to produce any information to
support this claim The Court finds the Defendant has
failed to establish either a Brady or Gglioclaim See
Rodriguez v. State, 2005 W. 1243475, *10 (Fl a.

2005) (rejecting a G glio clai mwhere the defendant failed
to show the testinony presented was actually fal se or that
t he prosecutor had any know edge of allegedly false
testinmony in a case where the disputed testinony was
consistent with other witnesses who testified at trial
about the defendant’s role in the crinme.) As such, this
claimis deni ed.

(Order at 17-19) (footnotes included but renunbered).

St andard of review

® Amendnent to Motion pg. 8, App. K
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This Court reviews de novo the postconviction court's
determ nation that the suppressed evidence was not materi al
under Brady. Guznman v. State, 868 So.2d 498, 508 (Fl a.

2003) (citing Way v. State, 760 So.2d 903, 913 (Fla. 2000)).

Merits

Brady requires the State to disclose material infornmation
within the State's possession or control that tends to negate
the guilt of the defendant. Snel grove v. State, 2005 W. 3005531,
*5 (Fla. 2005)(citing Brady, 373 U.S. at 87, 83 S.C. 1194.
Establ i shing a Brady violation requires the defendant to show
(1) that the evidence at issue is favorable to him either
because it is excul patory or because it is inpeaching; (2) that
t he evi dence was suppressed by the State, either willfully or
inadvertently; and (3) that the suppression resulted in
prej udi ce. Snelgrove v. State, 2005 WL 3005531, *5 (Fla.
2005) (citing Rogers v. State, 782 So.2d 373, 378 (Fla.2001)
(citing Strickler v. Geene, 527 U S. 263, 280-82, 119 S. C.
1936, 144 L.Ed.2d 286 (1999)). Know edge is inputed to the
prosecutor who tried the case. Guznan v. State, 868 So.2d 498,
505 (Fla. 2003)(citing Gorhamv. State, 597 So.2d 782, 784

(Fla.1992) (hol ding that the prosecutor is charged with



constructive know edge of evidence wi thheld by other state
agents, such as |aw enforcenent officers)). A Brady claimmy
not be prem sed on information already known to the defendant.
See Snelgrove v. State, 2005 W 3005531, *5 (Fla. 2005)(finding
that the State's failure to disclose a |letter does not warrant
relief under Brady because, while the letter provided favorable
evidence to the defense and the State erred in failing to
disclose it, the defendant has failed to establish that this
suppressi on prejudi ced hi mbecause the |letter contained evidence
al ready known to the defendant); Maharaj v. Secretary for Dept.
of Corrections, 2005 W. 3435506, *19 (11'" Gir. 2005) (expl ai ni ng
that there is no Brady violation if the defendant has the
information.) Prejudice under the Brady analysis is neasured by
determ ni ng “whet her ‘the favorabl e evidence could reasonably be
taken to put the whole case in such a different light as to
undernmi ne confidence in the verdict.”” Elledge v. State, 911
So.2d 57, 63 (Fla. 2005)(quoting Strickler v. Geene, 527 U.S.
263, 290, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999)). There is
never a real Brady violation unless the nondi scl osure was so
serious that there is a reasonable probability that the
suppressed evi dence woul d have produced a different verdict.

Strickler, 527 U S. at 281.



First, this statenent is not favorable to Rutherford. It does
not tend to negate the guilt of the defendant. |If Mary Heaton
saw Rutherford kill the victim her statenment is incul patory,
not excul patory. Heaton, under the |atest alleged statenent, is
now an eyewitness to the nurder. \Wile inpeaching of her tria
testinony, it is also nore incrimnating of Rutherford s guilt
than her trial testinony. Heaton's trial testinony was
corroborated by her niece. Wile Heaton placed the victinis
property in Rutherford s hands, so did the niece’s testinony.
The new statenent is not truly inpeaching of the State’'s case
because it does not affect the testinony of the niece. Even
nondi scl osure does not warrant a new trial under Brady where the
guestioned testi nony was substantially corroborated by other
wi tnesses. Strickler, 527 U S. at 293-94, 119 S.Ct. 1936
(failure to disclose inpeachnment evidence does not contravene
Brady where other w tnesses provide corroborating evidence in
support of conviction). Furthernore, Heaton was inpeached with
her history of mental illness and her inability to distinguish
fact fromfiction. (T. Vol. 111 412).

Nor did the State suppress the statenent. Collateral counsel
fails to identify the I aw enforcenent officer that the statenent

was given to. There are no details as to when or where Heaton



gave the statenent to identify which officer Heaton spoke to.
None of the public records support this claim The State did
not and does not have the statement. Maharaj v. State, 778 So.2d
944, 954 (Fla. 2000)(explaining that there “can be no Brady

vi ol ati on when the all egedly suppressed evidence is not in the
possession of the State.”).

Nor is there any prejudice. Heaton s testinony was not
essential to the conviction. Regardless of Heaton s testinony,
the prosecution had three witnesses that Rutherford told he was
going to kill a worman before the nurder. The prosecution had a
fourth witness to whom Rutherford admtted killing the victim
with a hanmrer after the nurder. Furthernore, Rutherford s
prints were found in the victinms bathroom where her body was
di scovered. It was these wi tnesses and physical evidence that
were essential to the State’s case. Heaton's nost recent
statenments certainly cannot reasonably be taken to put the whole
case in such a different light as to underm ne confidence in the
verdict. Elledge, 911 So.2d at 66-67 (finding no Brady violation
regardi ng EEG results which were normal).

Contrary to collateral counsel’s argunent that trial counsel
coul d have used Heaton's statenent that she saw Rutherford

strike the fatal blow “to argue reasonabl e doubt as to the



prosecution’s case against M. Rutherford or to point the finger
at Heaton as either the nore cul pable or individual killer,”
Heaton’ s statenent does nothing of the sort. Nor is the
statenment “consistent with the defense theory that there was
reasonabl e doubt as to M. Rutherford’s guilt and that sonmeone
other than M. Rutherford could have commtted the crine.”
Heaton's statenent that she saw M. Rutherford kill the victim
does not decrease the State’'s case against Rutherford one iota.
It establishes Rutherford’ s guilt and his being the actual
killer by eyewitness testinony. It certainly does not provide a
basis for reasonabl e doubt or a basis for an argunent that
sonmeone el se conmitted the nurder

The statenent does not inpact “cul pability, disparate
sentenci ng, proportionality or statutory mtigation.” Mary
Heaton’s cul pability does not matter to Rutherford' s
culpability. Relative culpability is not an issue when death is
i nposed on the actual killer. Cf. Lugo v. State, 845 So.2d 74,
117 (Fla. 2003)(rejecting a relative cul pability argunent where
the witness for the State received a plea deal for his testinony
and whose involvenent in the nurders was “nore of an accessory
after the fact”); Shere v. More, 830 So.2d 56, 61 (Fla.

2002) (explaining that the Court “cannot conduct a true relative



cul pability anal ysis because the codefendant was convicted of
second- degree nurder” and “We cannot nmake a true conparison of a
first-degree nurder conviction and a second-degree nurder

convi ction” because where the co-perpetrator is convicted of
second- degree nurder, his relative culpability has al ready been
determned to be less than the defendant’s cul pability.);
Larzelere v. State, 676 So.2d 394, 407 (Fla. 1996) (noting that
di sparate treatnment of a codefendant, including the inposition
of the death penalty, is warranted when that codefendant is a
nore cul pable participant in the crimnal activity and finding
deat h sentence where codefendant was acquitted of the nurder);
Jennings v. State, 718 So.2d 144, 153 (Fla. 1998) (observi ng that
“Iwhile the death penalty is disproportionate where a | ess

cul pabl e defendant receives deat h and a nore cul pabl e def endant
receives life, disparate treatnent of codefendants is

perm ssible in situations where a particular defendant is nore
cul pable.”). As the Florida Suprene Court has expl ai ned,

equal Iy cul pabl e connotes the sane degree of blame or fault.
Shere v. Moore, 830 So.2d 56, 61 (Fla. 2002). An eyewitness to
a nurder does connote the sane degree of blane or fault as the
actual killer. Heaton's statenent that she saw Rutherford Kkill

the victimcould nean that she was nerely an eyew tness or an



accessory after the fact. But whatever her cul pability, her

cul pability does not negate Rutherford’ s culpability. Heaton's
statenent that she saw Rutherford kill the victimdoes not
effect Rutherford s culpability in any manner. Rutherford' s
death sentence is still proportionate as the actual killer.
Jennings v. State, 718 So.2d 144, 153 (Fla. 1998)(affirm ng
death sentence and rejecting a relative cul pability argunent
where the acconplice received life inprisonnent where “Jennings
was the actual killer and thus nore cul pable than G aves”
because “di sparate treatnment of codefendants is pernmissible in
situations where a particular defendant is nore cul pable.”).

Rut herford s reliance on Oregon v. Guzek, 86 P.3d 1106 (O .
2004), cert. granted, - U S -, 125 S. C. 1929, 161 L.Ed.2d 772
(2005), is msplaced. Lingering or residual doubt is not a
mtigating circunstance in Florida. King v. State, 514 So. 2d
354, 357-358 (Fla. 1987). Lingering doubt actually is not
mtigation; it is a standard of proof. Traditional mtigation
concerns the defendant’s background and character. Lingering
doubt, by contrast, increases the State’'s burden of proof in the
penal ty phase from beyond a reasonabl e doubt to absol ute

certainty and there is no Eighth Arendnent justification for



doing so. Neither the federal constitution nor Florida | aw
require lingering doubt be considered in mtigation.

The Brady claimwas properly summarily deni ed. Rodriguez v.
State, 2005 W 1243475, *10 (Fla. 2005)(concluding that the
summary deni al of Rodriguez's Brady/Gglio claimwas proper);
CGorby v. State, 819 So.2d 664, 676 (Fla.2002)(rejecting Brady

and Gglio clains as insufficiently pled or wholly concl usory).

Motion to get the facts

Rut herford filed a notion to get the facts which sought a
determ nati on of whether the evidence was destroyed. |IB at 49.
Rut herford sought “scientific testing” of the existing evidence,
if any. The trial court held a hearing on the notion on
Decenber 28, 2005. As established at the hearing on the notion,
the evidence is this case was destroyed or lost. Joel Lowery of
the Santa Rosa County Sheriff Ofice testified that he searched
t he bins of the evidence warehouse and could not find the
evidence in this case. The trial court denied the notion,
noting that M. Lowery had conducted “an exhaustive search” and
found that “there is no physical evidence regarding this cause
in the possession of the Sheriff”. The trial court also ordered

the clerk’s office to conduct a search to determne if the



clerk’s office had any additional physical evidence and advi se
the court and parties in witing of the results. The Cerk
filed a response and explaining that attached exhibit |ist
contai ned the evidence introduced at trial, which is stored in
her evidence vault. and that she had “no other physical evidence
pertaining to the case”. King v. State, 808 So.2d 1237, 1242-
1243 (Fla. 2002)(finding no bad faith where the nedical exam ner
destroyed the washings and swab of the victim pursuant to their
normal custom the prior to advent of DNA testing, and noting it
is apparent that M. King cannot be given any relief relying on
Arizona v. Youngbl ood, 488 U S. 51, 109 S.C. 333, 102 L.Ed.2d

281 (1988)). The trial court properly denied the notion.

Motion for Heaton’ s psychol ogi cal nedical records

Rut herford filed a notion to obtain Heaton's psychol ogi cal
records fromnumerous treatnent facilities and hospitals. |B at
56. Rutherford has not even attenpted to neet the standard for
such a request. 890.503, Fl a. Stat. (2005) (the Psychot her api st -
patient privilege statute); State v. Roberson, 884 So.2d 976,
978 (Fla. 5" DCA 2004) (expl ai ning that the clinical records
associ ated with Baker Act commtnents are required to be

confidential, except under very limted circunstances); Katlein



v. State, 731 So.2d 87 (Fla. 4th DCA 1999)(requiring a threshold
showi ng that the privileged records are likely to contain

rel evant evidence and prohibiting “desperate grasping at a
straw’ and “fishing expeditions.”); State v. Famglietti, 817
So.2d 901 (Fla. 3d DCA 2002) (en banc) (concl udi ng that neither

t he Evi dence Code, nor any applicable constitutional principle

allows the invasion of a victimls privileged conmuni cations with
her psychot herapist); Jaffee v. Rednond, 518 U. S. 1, 116 S. C.
1923, 135 L. Ed.2d 337 (1996) (hol di ng statenents police officer
made to social worker during therapy were protected from

di sclosure). The trial court properly denied this notion.



| SSUE ||
DD THE TRI AL COURT PROPERLY SUMVARI LY DENY THE
CRUEL AND UNUSUAL PUNI SHVENT CHALLENGE TO LETHAL
I NJECTI ON? ( Rest at ed)

Rut herford asserts that Florida s three drug protocol used in
| ethal injection is cruel and unusual punishnment in violation of
t he Ei ghth Anendnent based on a research letter. IB at 58; L.G
Koniaris, MD., et.al., |Inadequate anaesthesia in |etha
injection for execution, 365 THE LANCET 1412 (April 16, 2005).
There is no constitutional right to an entirely pain free
execution and there certainly is no constitutional right to be
unconsci ous during execution. This Court has repeatedly
rejected cruel and unusual punishnent chall enges to |ethal
injection. Another state supreme court and a federal circuit

court have summarily rejected a chall enge based on the Lancet

article. The trial court properly summarily denied the claim

The trial court’s ruling

The trial court rul ed:

In claimll, Defendant asserts the lethal injection
procedure used in Florida violates his constitutional right
to be free fromcruel and unusual punishnment. Defendant
argues there is new scientific evidence recently published
i n The Lancet which establishes through research the
effects of the chemcals used in the lethal injection
procedures “creates a foreseeable risk of inflicting
unnecessary and wanton infliction of pain contrary to
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contenporary standards of decency.”’ Defendant notes in
the notion to vacate that the lethal injection
jurisdictions which disclosed their information for use in
the Lancet study were “substantially simlar” in their
practices to that of Florida.® Defendant asserts these
facts as presented in The Lancet were not known at the tine
the Florida Supreme Court decided Sins v. State, 754 So.2d
657 (Fla. 2000). As such, Defendant alleges entitlenent to
relief based on new scientific evidence.?®

The Florida Suprene Court has stated that |etha
injection is “generally viewed as a nore humane net hod of
execution.” See Bryan v. State, 753 So.2d 1244, 1253 (Fl a.
2000). Moreover, the Florida Suprenme Court has held that
the lethal injection procedures as adm ni stered do not
constitute cruel and unusual punishnment and has rejected
the list of horribles argunent. See Sinms v. State, 754
So.2d at 667-668 (Fla. 2000) (holding that execution by
| ethal injection is not cruel and unusual punishnment). In
fact, the Sins court considered with great detail what
m shaps coul d occur during the adnmi nistration of the |ethal
injection. See Id. at 668.

The deni al of postconviction relief on issues regarding
the lethal injection procedures and their constitutionality
has been consistently affirnmed. See Suggs v. State, 2005
WL 3071927 (Fla. Novenber 17, 2005)(rejecting a claimthat
execution by electrocution or lethal injection constitutes
cruel and unusual punishment as “w thout nerit because this
Court has consistently rejected argunents that these
met hods of execution are unconstitutional” citing Sins v.
State, 754 so.2d 657, 668 (Fla. 2000)(hol ding that
execution by lethal injection is not cruel and unusual
puni shment)); Elledge v. State, 911 So.2d 57, 78-79 (Fla.
2005); Johnson v. State, 904 So.2d 400, 412 (Fla. 2005);
Parker v. State, 904 So.2d 370, 380 (Fla. 2005).

Therefore, this Court finds that Defendant’s claim
chal | enging the constitutionality of the chem cals used in

" Mption to Vacate pg. 13:14.
8 Mbtion to Vacate pg. 12:12.

® Mbtion to Vacate pg. 9:2.
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the lethal injection has been fully litigated and is
procedurally barred. This claimis denied.

(Order at 6-8)(footnotes included but renunbered).

Standard of review

The standard of review for a constitutional challenge to a
statute is de novo. However, statutes are presuned to be
constitutional. Florida Dept. of Revenue v. City of Gainesville,
2005 W 3310297, *4 (Fla. 2005)(noting that the determ nation of
a statute's constitutionality and the interpretation of a
constitutional provision are both questions of |aw reviewed de
novo but explaining that “we are obligated to accord | egislative
acts a presunption of constitutionality and to construe
chal I enged | egislation to effect a constitutional outcone

whenever possible.”).

Merits

The Ei ghth Amendnment prohibits the infliction of “cruel and
unusual punishnents.” U S. Const., anmend. VIII. It “forbids the
infliction of unnecessary pain in the execution of the death
sentence.” Louisiana ex rel. Francis v. Resweber, 329 U. S. 459,
464, 67 S.Ct. 374, 376, 91 L.Ed. 422 (1947)(plurality opinion).

Resweber involved Loui siana’s second attenpt at executing an



inmate where the first attenpt had failed. The Resweber Court,
rejecting a claimthat the second attenpt was cruel and unusua
puni shnment, observed that the “cruelty against which the
constitution protects a convicted man is cruelty inherent in the
met hod of punishnent, not the necessary suffering involved in
any nmethod enpl oyed to extinguish |ife humanely.” Resweber, 329
US at 464, 67 S.Ct. 374. There is no constitutional right to
an entirely pain free execution. And there certainly is no
constitutional right to be unconscious during execution. Letha
i njection, however, is the nost humane form of execution. Bryan
v. State, 753 So.2d 1244, 1253 (Fla. 2000)(stating that |etha
injection is “generally viewed as a nore humane mnet hod of
execution”); Abdur' Rahman v. Bredesen, 2005 W. 2615801, *9-*12
(Tenn. Cct. 17, 2005)(noting that lethal injection is "commonly
t hought to be the nobst humane form of execution").

The Fl orida Suprene Court has held Florida s drug protocol to
be constitutional. Sins v. State, 754 So.2d 657, 668 (Fl a.
2000) (hol di ng that execution by lethal injection is not cruel
and unusual punishnent). The Florida Suprene Court rejected the
parade of horribles argunent regarding what coul d happen if
| ethal injection is not admnistered properly. Sinms, 754 So.2d

at 667. At the evidentiary hearing held in Sins, defense



expert, Dr. Lipman, a neuropharnmacol ogi st, provi ded exanpl es of
what coul d happen if the drugs are not adm nistered properly or
if the personnel are not adequately trained to adm nister the

| et hal substances. Sinms, 754 So.2d at n.19. The defense experts
opined that if too | ow a dose of sodiumpentothal is
adm ni stered, the inmate could feel pain because | ow dosages of
such drug have the opposite effect-it nmakes the pain nobre acute.
In addition, if the drugs are not injected in the proper order,
the inmate coul d suffer pain because he woul d not be properly
anesthetized. Dr. Lipman further noted that if the drugs are
not admnistered in a tinely manner, the sodi um pentothal could
wear off, causing the innate to regain consciousness. Sins, 754
So.2d at n.19. The Florida Suprenme Court observed that Dr.

Li pman adnmitted that lethal injection is a sinple procedure and
that if the |ethal substances to be used by DOC are adm ni stered
in the proper dosages and in the proper sequence at the
appropriate time, they will *“bring about the desired effect.”

He also admitted that at the high dosages of the I|ethal
substances i ntended be used by the Departnment of Corrections,
death would certainly result quickly and wi thout sensation. The
Fl ori da Supreme Court concluded that this testinony concerning

the list of horribles that could happen if a m shap occurs



during the execution does not sufficiently denonstrate that the
procedures currently in place are not adequate to acconplish the
intended result in a painless nmanner. Sins, 754 So.2d at 668.
This Court has repeatedly rejected such challenges in the wake
of Sins and repeatedly affirnmed summarily denials of such
chal | enges. Suggs v. State, 2005 W. 3071927, *17 (Fl a. Novenber
17, 2005)(rejecting a claimthat execution by electrocution or
| ethal injection constitutes cruel and unusual punishnment as
“Wthout nerit because this Court has consistently rejected
argunents that these nmethods of execution are
unconstitutional”); Johnson v. State, 904 So.2d 400, 412 (Fl a.
2005) (rejecting a claimthat execution by |ethal injection
constitutes cruel and unusual punishnment in violation of both
the Florida and United States Constitutions as being “wthout
merit”); Parker v. State, 904 So.2d 370, 380 (Fl a.
2005) (stating: “this Court has repeatedly held that neither form
of execution is cruel and unusual punishnment.”); Sochor v.
State, 883 So.2d 766, 789 (Fla. 2004)(rejecting clainms that both
el ectrocution and lethal injection are cruel and unusual
puni shment); Cole v. State, 841 So.2d 409, 430 (Fla.

2003) (sunmarily rejecting a claimthat |lethal injection is cruel



or unusual or both because “we previously have found simlar
arguments to be without nerit.”).

The Lancet article involved the autopsy reports of 49 executed
inmates fromfour states: Arizona, Georgia, North Carolina, and
South Carolina. L.G Koniaris, MD., et.al., |nadequate
anaesthesia in lethal injection for execution, 365 THE LANCET 1412
(April 16, 2005). Using toxicology reports fromthe autopsies,
the article reveal ed that post-nortem concentrations of
thi opental in the blood of 43 of the 49 inmates (88% were bel ow
typi cal surgery levels, and in 21 of the 49 inmates (43% the
concentrations of thiopental in the blood was consistent with
awar eness. The bl ood sanpl es were taken fromthe subcl avi an
artery. The article noted that anaesthesia is assunmed because
of the “relatively large quantity of thiopental”, usually 2
grans conpared to the typical surgical dose of 3-5 mlligrans.
The article stated that this finding suggests substantia
variations in either the autopsy or the anaesthesia nethods but
concl uded that the variation was probably due to difference in
drug admi nistration in individual executions based on the
expertise of the state nedical exam ners conpared with the
unski |l l ed executioners. The article stated that they could not

concl ude that these i nmates were unconsci ous and i nsensate. The



article admtted that “[e] xtrapol ati on of antenortem depth of
anaest hesia from post-nortem bl ood t hi opental concentrations is
admttedly problematic.” The article “postul ated that
anaest hesia nmethods in lethal injection mght be inadequate.”
The article concluded that cessation and public review of | ethal
i nj ection was warranted.°

Rut herford argues that he nay be conscious during the
execution and therefore, he may feel pain. However, there is no
constitutional right to an entirely pain free execution. And
there certainly is no constitutional right to be unconscious
during execution. Consciousness does not directly equate to the
ability to feel pain. One does not autonatically follow from
the other. Local anaesthesia is an exanple of the |ack of
direct correlation. O her courts have addressed | etha
injection in the wake of the Lancet article and have rejected
the claim The sane issue was litigated in Virginia and
rejected. Reid v. Johnson, 333 F. Supp.2d 543 (E. D.Va. 2004),
prelimnary injunction denied, 542 U S. 963, 125 S.Ct. 25, 159

L. Ed. 2d 854 (2004). Reid asserted, through his expert, Dr. Mark

10 This seens like an odd conclusion for a true scientific

article. The nore natural conclusion would seem to be a
recommendation to increase the amount of thiopental wused in



Heat h, that the toxicology reports denonstrated that inadequate
amounts of sodiumthiopental had reached the inmate's body and
thus, there was a possibility that the inmate may have been
consci ous during his execution. Reid, 333 F. Supp.2d at 548.

Rei d presented the post-nortem bl ood toxicol ogy reports of
condemmed i nnmates fromother states. Reid, 333 F. Supp.2d at
548. Virginia's drug protocol is: 2 granms of sodiumthiopental,
followed by 50 m|ligranms of pancuroni umbrom de, followed by at
| east 120 m | liequival ents of potassiumchloride. Reid, 333

F. Supp. 2d at 546. The total duration of the execution, fromthe
introduction of the first drug to death is five to ten m nutes.
The district court explained: the first drug, sodiumthiopental
IS a barbiturate sedative. Two grans of sodiumthiopental is

approxinmately five to eight tinmes the dosage that would be used

to render a 176 pound individual unconscious for general
surgery. Wthin nonents after the injection of the sodium

t hi opental, the inmate will be rendered unconscious. The
condemmed inmate will slip into unconsciousness in the sane
manner as that experienced by a general surgery patient. The
probability of the inmate regaini ng consci ousness within the

ensuing ten mnutes is 3/1000 of one percent. The probability

lethal injections as a neans of addressing these concerns, not
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of the inmate regaining consciousness by mnute fifteen is
6/ 1000 of one percent. Reid, 333 F.Supp.2d at 546-547. The
description of the effects of sodiumthiopental was taken from
the testinony of Dr. Mark Dershwitz, a board certified
anest hesi ol ogi st, associated with the University of
Massachusetts. Reid, 333 F.Supp.2d at n.7. The district court
found: Dr. Dershwitz's clinical and academ c experience with the
adm ni stration of sodiumthiopental and pancorium nade him a
convincing witness. Reid, 333 F. Supp.2d at n.7. The defense
expert deferred to Dr. Dershwitz expertise. Reid, 333 F. Supp.2d
at n.7. The district court concluded that the |ack of pertinent
i nformati on regardi ng when and how t he bl ood was gat hered
renders these reports “of little value” as a basis for rendering
an opi ni on based on reasonable nedical certainty as to the
amount of sodium thiopental that had actually reached the
inmate's system Reid, 333 F.Supp.2d at 548. The United States
Supreme Court denied an application for a prelimnary
injunction. Reid v. Johnson, 542 U S. 963, 125 S. C. 25, 159
L. Ed. 2d 854 (2004).

In Bieghler v. State, - N E. 2d -, 2005 W. 3549175, 2005 Ind.

LEXI'S 1156 (I nd. Decenber 28, 2005), the Indiana Suprene Court

the cessation of all |ethal injections.
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hel d that Indiana' s nethod of execution by |ethal injection was
not cruel and unusual punishnment. The | ndiana Suprene Court
denied a request to file a successive postconviction notion
based on the Lancet article. 1In Indiana, a petitioner nust
obtain authorization fromthe appellate courts to litigate a
successi ve post-conviction claimwhich requires that he
establish “a reasonable possibility that the petitioner is

entitled to post-conviction relief.” See Ind. Post-Conviction
Rule 8 12(b). The Indiana Suprenme Court described Indiana s

| ethal injection drug protocol: “[t]hree drugs are injected in
sequence: sodium pentothal, a fast-acting anesthetic intended to
render the prisoner unconscious; pancuronium brom de, which
stops a person's breathing; and potassium chloride, which stops
a person's heart.” Bieghler’s claimrelated to the first drug.!!
He argued that a person's age, gender, body wei ght, |evel of
anxiety, or history of substance abuse may, in sone

ci rcunst ances, affect the anount of the sodi um pentothal needed
to produce a continued state of anesthesia and submtted the

Lancet article in support. He asserted that I|Indiana s nethod of

execution "inflicts unnecessary pain and agony" because it |acks

11t is not clear whether Indiana uses 2 or 5 grams of the

first drug, sodium pentothal.



t he assurance that his execution will be "pain free." The Court
noted that Bieghler cited no authority for the proposition that
he is entitled to a "pain free" execution, and “we have found
none.” The Indiana Suprenme Court observed that judicial
intervention in the details of execution nethods is by its
nature highly restrained. No evidentiary hearing was conducted
in Bieghler. The Indiana Suprene Court concluded that Bieghler
had not shown the protocol “presents any unacceptable risk of a
lingering death or the wanton infliction of pain.”

The Eighth Crcuit denied a notion for stay of execution based
on the Lancet article without an evidentiary hearing. Brown v.
Crawford, 408 F.3d 1027 (8th G r. 2005)(noting, in the dissent,
that the inmate had relied on L.G Koniaris, MD., |Inadequate
anaesthesia in lethal injection for execution, 365 The Lancet
1412 (Apr. 16, 2005)), cert. denied, - U S -, 125 S.C. 2927,
162 L. Ed.2d 310 (2005).

Here, as in Reid and Bieghler, Florida s drug protocol does
not present any unacceptable risk of a lingering death or the
wanton infliction of pain. Two granms of sodiumthiopental is
four or five tinmes the dosage that would be used to render a
person unconsci ous for general surgery according to both Reid

and the Lancet article. Here, as in Bieghler and Brown, no



evidentiary hearing was necessary. The trial court properly

summarily denied this claim

Motion for |Independent testing
Rut herford made a notion for serol ogi cal sanples and
i ndependent testing of the thiopental |levels in the bl ood of
Clarence H Il following his execution. IB at 68. Sins controls

this claimas well. The trial court properly denied the notion.

Motion for discovery

Rutherford filed a notion for discovery requesting the public
records associated with Rutherford s pre-execution nedica
exam nation. IB at 69. Rutherford al so sought to depose the
nmedi cal personnel who performed the exam nation. The trial
court ordered the State to respond by noon on January 9, 2006.
Rut herford filed a notice of appeal in the norning of January 9,
2006. The Departnent of Corrections responded to the notion
expl ai ning that the medi cal exam nation was standard protocol
that there are no docunents generated during the nedica
exam nation and therefore no public records to disclose; and

objecting to any disclosure of the identity of the nedical



personnel. The trial court denied the notion in the afternoon
of January 9, 2006.

Rut herf ord has abandoned this notion. Rut herford's notice of
appeal was filed before the trial court had an opportunity to
rule on the notion. Indeed, the notice of appeal was filed
prior to the DOC s response to the notion being filed. By
filing his notice of appeal before the trial court disposed of
the notion, Rutherford abandoned his notion. Forfeiture of
$104,591 in U S. Currency, 589 So.2d 283, 285 (Fla.

1991) (expl aining that a party abandons previously filed post -
final judgnment notions when he files a notice of appeal).

Rut herford seens to be claimng that this is a change in the
| ethal injection protocol. It is not. This nedical exam nation
is part of the standard protocol in Florida, as this Court has
previously noted. Bryan v. State, 753 So.2d 1244, 1252 (Fl a.
2000) (explaining that “[t]he procedure for execution by |etha
injection is as follows: The defendant is given a thorough
physi cal exam nation sonetime prior to the date of the
execution, including a nedical history.”). The page of
questions posed by collateral counsel are exactly the type of
guestions rejected by this Court in Sins and Bryan. IB at 71.

Rut her ford knows how his execution will be conducted fromthe



detail ed explanation in Bryan. The trial court properly denied

t he notion for discovery.



| SSUE |11

DD THE TRI AL COURT PROPERLY SUMVARI LY DENY THE FI RST
AVENDVENT CHALLENGE TO LETHAL | NJECTI ON? ( Rest at ed)

Rut herford asserts that the second drug in the series,
pancuroni um brom de, will render himunable to speak, violating
his right to free speech. [IB at 72. Florida s lethal injection
drug protocols do not violate the First Amendnent. The State
has a legitimate penol ogical interest in having an inmate
unconsci ous and i mmbile during the execution. The trial court

properly summarily denied this claim

The trial court’s ruling

The trial court rul ed:

In this claim Defendant asserts the adm nistration of
t he paral yzi ng drug, pancuronium brom de, violates his
First Amendnent right to freedom of speech and serves no
penol ogi cal purpose. Specifically, Defendant clains the
adm ni stration of pancuronium brom de will render him
i ncapabl e of communi cating to others his experience during
the lethal injection procedure, thereby, violating his
right to free speech

This claimis summarily denied. See Beardslee v.
Woodf ord, 395 F.3d 1064, 1076 (9'" Cir. 2005), cert.
denied, -U. S.-, 125 S. C. 982, 160 L. Ed.2d 910
(2005) (hol di ng Defendant failed to establish the |ikelihood
tha the woul d be conscious during adm nistration of |ethal
drugs); See Thornburgh v. Abbott, 490 U. S. 401, 109 S. Ct.
1874, 104 L.Ed.2d 459 (1989)(hol ding that prison
regul ati ons inpacting First Amendnent rights are valid if
they are reasonably related to | egitimte penol ogi cal
interests rather than the normal “strict” or “heightened”
scrutiny).



(Order at 8-9).

St andard of review

The standard of review for a constitutional challenge to a
statute is de novo. However, statutes are presuned to be
constitutional. Florida Dept. of Revenue v. City of Gainesville,
2005 W 3310297, *4 (Fla. 2005)(noting that the determ nation of
a statute's constitutionality and the interpretation of a
constitutional provision are both questions of |aw reviewed de
novo but explaining that “we are obligated to accord |egislative
acts a presunption of constitutionality and to construe
chal l enged legislation to effect a constitutional outcone

whenever possible.”).

Merits

The Ninth Grcuit has rejected this exact claim In Beardslee
v. Wodford, 395 F.3d 1064, 1076 (9'" Cir. 2005), cert. denied, -
US -, 125 S.C. 982, 160 L. Ed.2d 910 (2005), the Ninth G rcuit
rejected a free speech challenge to California' s |etha
injection drug protocols which includes sodi um pentothal (also
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known as sodi umthiopental) followed by pancuroni um brom de and
t hen potassium chloride. Beardslee, 395 F.3d at 1071. Beardslee
contended that the use of pancuroniumbromde will prevent him
from audi bly and consci ously expressing his pain, thereby
denying himhis right to free speech under the First Amendnent.
Beardsl ee, 395 F.3d at 1076. The Ninth G rcuit concluded that
Bear dsl ee woul d not be consci ous when the final two drugs are
adm ni stered and rejected the First Anmendnent claim The Ninth
Circuit denied a stay of execution because the inmate failed to
establish a likelihood that he woul d be consci ous during

adm ni stration of |ethal drugs.

Here, as in Beardslee, Rutherford will be unconscious and
therefore, wunable to speak. There is a legitinmate penol ogi cal
interest in having an i nmate unconsci ous during the execution.
Contrary to collateral counsel’s argunent, there is also a
| egiti mate penol ogical interest in having an i nmate i nmobile
during the execution. Thornburgh v. Abbott, 490 U S. 401, 109
S.Ct. 1874, 104 L.Ed.2d 459 (1989)(holding that prison
regul ations inpacting First Anendnent rights are valid if they
are reasonably related to legitimte penological interests

rather than the normal “strict” or “heightened” scrutiny).



Even if the second drug was not adm ni stered, Rutherford would
be unconscious fromthe first drug and therefore, unable to
speak. It is the first drug, sodium pentothal, not the second
drug, the pancuronium brom de, that renders the inmate
unconsci ous and therefore unable to speak. The trial court

properly sunmmarily denied this claim



| SSUE |V

DI D THE TRI AL COURT PROPERLY DENY THE PUBLI C
RECORDS REQUESTS? ( Rest at ed)

Rut herford asserts that the trial court erred in denying
his public records requests. IB at 77. The rul e governing
public records requests envisions updates of prior requests
only. The public record requests to four agencies were not
updates of prior requests; rather, they were duplicate requests.
Col | ateral counsel asserted that she nay have | ost the prior
public records produced by these four agencies. Such duplicate
requests are not authorized by the rule. The public record
requests to two agencies were not updates of prior requests;
rather, they were entirely new requests. New requests are not
aut hori zed by the rule. The trial court properly denied the

public records requests.

Facts
On Decenber 7, 2005, Defendant nade requests of six agencies

for records not previously received. Collateral counsel, in her

“MOTI ON TO COVPEL ACCESS TO PUBLI C RECORDS, " requested that the

Ofice of the State Attorney, the Santa Rosa County Sheriff’s

of fice, Florida Departnent of Law Enforcenent (FDLE) and First

District Medical Exam ner, provide a second copy of public
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records previously provided by these agencies. Coll ateral
counsel also requested fromthe Medical Exam ner of the Eighth
Judicial Crcuit the autopsy reports of the prior 16 executions
conducted in Florida by lethal injection. Collateral counsel

al so requested fromthe Departnent of Corrections (DOC) 49 itens
relating to the lethal injection protocols. The State filed an
objection to all these requests entitled “G.LOBAL OBJECTION TO
PUBLI C RECORDS REQUESTS’. The gl obal obj ection expl ai ned t hat
duplicate requests were not unauthorized under the rule. The
gl obal objection also objected to the new requests nmade of DOC
and to the requests nade of the Ei ghth Judicial Crcuit Medical
Exam ner because Rutherford had nmade no prior requests of this
medi cal exam ner. DOC also filed an objection. The trial court
hel d a hearing on the public record requests on Decenber 13,
2005. A representative fromDOC, a representative fromthe

Ei ght h Judi cial Medical Exam ner Ofice’'s and a representative
fromFDLE, as well as the parties, attended the public records
heari ng. DOC objected to the requests relating to |l etha
injection as a fishing expedition. DOC agreed to provide
updated public records relating to Rutherford s inmate file
because there was a prior request regarding this informtion.

FDLE stated that they did not have any updates. Al their



records were already delivered to collateral counsel. The
prosecutor noted that the State Attorney’'s file was damaged in a
hurricane. The representative fromthe Ei ghth Judicial Medical
Exam ner Ofice’s stated that their office had never received

prior requests. The trial court denied the requests.

The trial court’s ruling

The trial court denied the public records requests, follow ng
a hearing, by witten order:

This cause is before the Court upon Defendant’s Mtion
to Conpel Access to Public Records; Defendant’s Mdtion for
Production of Additional Public Records, the State of
Florida’s G obal Cbjection to Public Records Request and
the Departnent of Corrections Objection to Defendant’s
Demand for Additional Records after Signing of Death
War r ant .

Pursuant to this Court’s Scheduling O der entered
Decenber 9, 2005, a tel ephone hearing was conducted on
Decenber 13, 2005 upon any objections to Defendant’s Demand
for Public Records. Present at that hearing via tel ephone
were Janmes Martin, Esquire, Assistant Ceneral Counsel for
Department of Corrections (DOC); Charmaine MII saps,
Esquire, Assistant Attorney Ceneral; Linda MDernott,
Esquire, counsel for Defendant and M. Larry Bedore,

Adm nistrator for the Ofice of the Medical Exam ner

Ei ghth District of Florida. John Ml chan, Esquire,
Assistant State Attorney, First Judicial Crcuit, appeared
I n person.

In addition to the objections filed to Defendant’s
Demand for Production of Public Records, counsel for the
Def endant requested that Defendant’s Mtion to Conpel
Access to Public records al so be addressed. Since DOC s
bj ection addresses docunents produced or possessed by DOC
concerni ng execution by |lethal injection, the Court al so
addresses Defendant’s Mtion for Production of Additional



Public Records fromthe Ofice of the Medical Exam ner;
Eight District of Florida.

On Decenber 9, 2005, Defendant filed a Mtion to Conpel
Access to Public Records directed to the Ofice of the
State Attorney for the First Judicial GCrcuit, the Santa
Rosa County Sheriff’'s Ofice, FDLE, and the Mdica
Exam ner’s O fice, First Dstrict of Florida. Counsel for
t he Defendant alleges that at the tine Defendant’s post
convi ction proceedi ngs began in 1989, Defendant was then
represented by the Capital Collateral Representative (CCR).
A Mtion for Post Conviction Relief pursuant to
Fla.R CrimP. 3.850 was filed on August 1, 1991 and | ater
amended on Cctober 16, 1992. Counsel further alleges that
Def endant received the vast majority of his public records
docunents at that time and later in 1996 just prior to
Def endant’s evidentiary hearing. Subsequently, in 2003,
the Ofice of the Capital Collateral Regional Counsel -
North (CCRG N) was abolished but Defendant’s CCRC counsel
was appointed by this Court as registry counsel for the
Def endant. Counsel further alleges that she attenpted to
obtain all the relevant docunments in Defendant’s case but
she now fears that she no | onger has a conplete file of
Def endant’ s records. (Enphasis added). Defendant’s
counsel specifically requests that this Court conpel the
State to provide Defendant with access to files in the
possession of the State Attorney, Santa Rosa Sheriff’'s
O fice, FDLE and the Medical Examiner’s Ofice, First
District of Florida.

On Novenber 29, 2005, the Governor of the State of
Fl orida signed a Death Warrant for the execution of the
Def endant and accordi ngly post production requests for
public docunments is controlled by Fla.R CimP
3.852(h)(3); (i). Rule 3.852(h)(3) sets forth the specific
procedure for obtaining public records from persons or
agenci es from which Coll ateral counsel had previously
request ed public records and does not provide for
addi ti onal access to agency records, when those docunents
have al ready been provided to Defendant or his counsel.
Furthernore, counsel’s allegation that she “fears” that she
no | onger has a conplete file of Defendant’s records falls
wel | short of the allegations and proof required to obtain
addi ti onal records pursuant to Rule 3.852(i). Accordingly,
Def endant’ s Motion to Conpel Access to Public Records
shoul d be deni ed.



Def endant al so requests production of additional records
of the Medical Examiner’s Ofice, Eighth District of
Florida pursuant to Fla.R CrimP. 3.852(h)(3).
Specifically, counsel requests copies of any and al
docunents concerni ng post execution phot ographs of
condemmed i nmates and postnortem exam nati ons performed on
i ndi vi dual s executed by lethal injection by the State of
Florida including but not imted to autopsy narrative
reports, notes, diagrans, photos, and toxicology studies
for the executed prisoners set forth in Defendant’s notion
beginning with Terry M Sins, executed on February 23, 2000
and concluding with den J. Ccha, executed April 5, 2005.
Def endant al so seeks any and all witings or docunents
relating to the Medi cal Exam ner’s autopsy protocols that
were in effect at the tinme the prisoners |isted above were
executed. Both DOC and the State through its Attorney
Ceneral object to the granting of said notion. Both DOC
and the Attorney Ceneral argue that the request is not an
update as provided for in Fla.R CimP. 3.852(h) but is an
attenpt to initiate a new records production request
subsequent to the exhaustion of all collateral appeals.
The record in this cause does not reflect any prior
requests of the Medical Exami ner of the Eighth Grcuit and
counsel for the Defendant did not point to sane.

Furthernore, it is clear on the face of the Mtion for
Production that the only reason Defendant woul d be making
such a request would be to obtain records which are
unrelated to a colorable claimfor post conviction relief
contrary to the prior rulings of the Court. MIlIs v.
State, 786 So.2d 547, 552 (Fla. 2001). Specifically, the
request for all documents concerni ng post execution
phot ogr aphs of the condemmed i nmate, postnortem
exam nations performed on individuals executed by |ethal
injection to this state including the autopsy narrative
reports, notes, diagrans, photos and toxicol ogy studies for
executed prisoners and all witings and docunents relating
to the Medical Exam ners’s autopsy protocols in effect at
the tine of the execution of said prisoners directed to the
Medi cal Exam ner’s Office, Eighth District of Florida and
nore particularly Defendant’s Demand for Production of
Addi tional Public Records directed at DOC requesting al



information that in any way relates to | ethal injection?
could only be requested for one purpose, that being an
attenpt to show that execution by lethal injectionis a
cruel and unusual punishnment. However, the Suprenme Court
of Florida has rejected such chall enges. See Johnson v.
State, 904 So.2d 400, 412 (Fla. 2005); citing Provenzano v.
State, 761 So.2d 1097, 1099 (Fla. 2000); Sinms v. State, 754
so. 2d 657, 668 (Fla. 2000) (holding that execution by

| ethal injection is not cruel and unusual punishnent).
Accordingly, Defendant’s Demand for Production of

Addi tional Public Records nmade upon the Departnent of
Corrections as it relates to lethal injections and the
request ed docunents directed to the Medical Exam ner’s
Ofice, Eighth District of Florida, and Defendant’s Mtion
for Production of Additional Public Records is not relevant
as it does not relate to a colorable claimfor post
conviction relief.

Col | ateral counsel then reasserted the requests in the
successive 3.851 notion and the trial court again denied the
requests, ruling:

In denyi ng Defendant’s records request, this Court noted
rule 3.852(h)(3) does not provide for additional access to
agency records and that counsel’s allegation she fears her
file was not conplete fell short of the requirenents for
addi tional records as required pursuant to Rule
3.852(i)(enphases added). Regarding the records request to
the Department of Corrections and the Medical Exam ner’s
O fice, Eighth District of Florida, the Court stated:

12 pDefendant’s Demand for Production of Additional Public

Records served on Janes Lee Crosby, Jr., Secretary, Departnent
of Corrections, sets forth forty-nine (49) paragraphs of
requested docunents, procedures for execution by |ethal

injection, nonitoring of the Defendant, mininmm qualifications
and expertise required of those persons delegated with the
responsibility of overseeing the execution process and other
information set forth in Defendant’s Denmand.

\ N\



“I't is clear on the fact of the Motion for Production

that the only reason Defendant woul d be maeki ng such a

request would be to obtain records which are

unrelated to a col orable claimfor postconviction

relief contrary to the prior rulings of the court.

MIls v. State, 786 So.2d 547, 552 (Fla. 2001)."*3

Def endant has failed to direct this Court’s attention to
any facts or law that it may have m sapprehended or
over | ooked in denying the previous requests. As such, this
claimis denied. See generally Thonpson v. State, 759
So. 2d 650, 659 (Fla. 2000) (citing Downs v. State, 740
So. 2d 506, 510-11 (Fla. 1999)(rejecting the argunent that
an evidentiary hearing is required to resolve every
postconvi ction notion that alleges a public records
viol ation)).

(Order at 5-6)(footnotes included but renunbered).

St andard of revi ew

The standard of review for public records requests is abuse of
di scretion. State v. Coney, 845 So.2d 120, 137 (Fl a.
2003) (explaining that a circuit court's ruling on a public
records request filed pursuant to a rule 3.850 notion will be
sust ai ned on revi ew absent an abuse of discretion and discretion
is abused only when the judicial action is arbitrary, fanciful,

or unreasonabl e, which is another way of saying that discretion

13 Order Denying Mdotion to Conpel Access to Public Records,
Def endant’s Motion for Production of Additional Public Records
and Order Sustaining Departnment of Corrections’ Objection for
Addi tional Records dated Decenber 14, 2005.
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i s abused only where no reasonabl e person would take the view

adopted by the trial court).

Merits
Col | ateral counsel requested public records, pursuant to rule
3.852 (h)(3)(b) and 3.852 (h)(3)(c), which provides:

Wthin 10 days of the signing of a defendant's death
warrant, collateral counsel may request in witing the
production of public records froma person or agency from
which collateral counsel has previously requested public
records. A person or agency shall copy, index, and deliver
to the repository any public record:

(A) that was not previously the subject of an objection;

(B) that was received or produced since the previous

request; or
(C that was, for any reason, not produced previously.

The person or agency providing the records shall bear the
costs of copying, indexing, and delivering such records. If
none of these circunstances exist, the person or agency
shall file with the trial court and the parties an
affidavit stating that no other records exist and that al
public records have been produced previously. A person or
agency shall conply with this subdivision within 10 days
fromthe date of the witten request or such shorter tine
period as is ordered by the court.

Col | ateral counsel in her “MOTION TO COMPEL ACCESS TO PUBLI C
RECORDS” requested that the Ofice of the State Attorney, the
Santa Rosa County Sheriff’'s office, FDLE and First District
Medi cal Exam ner, provide a second copy of public records
previously provided by these agenci es which may have been | ost

\ 7\ \



during the “chaotic transition” caused by the abolishnent of
CCRC- North. Collateral counsel, who is now registry counsel
had been counsel of record handling Rutherford s case when she
was wor king for CCRC-North. She had a duty not to | ose the
prior public records. Moreover, while this is a pre-repository
case, collateral counsel could have deposited the prior public
records produced by these agencies in the repository prior to
the transition to make it | ess chaotic. The rule sinply does
not provide for “lI lost the prior public record” requests. None
of these agencies should be required to do a second tine what
t hey have already done. The rule only provides for additional
records generated since the | ast requests were nmade or prior
requests that were not produced previously. Any requests to
t hese four agencies for duplicates should be denied as
unaut hori zed by the rule.

In MIls v. State, 786 So.2d 547, 551 (Fla. 2001), the Florida
Suprene Court, in a death warrant case, held that the trial
court properly denied the public records requests because the
requests were overly broad, of questionable relevance, and
unlikely to lead to discoverable evidence MIIls requested
public records fromthe foll owi ng agencies: (1) Florida

Departnent of Law Enforcenent; (2) Florida Departnment of



Corrections; (3) Olando Police Departnent; (4) Ofice of the
State Attorney, Eighteenth Judicial Crcuit; (5) Ofice of
Executive O enency; (6) Florida Parole Comm ssion; (7) Florida
Departnent of State, Division of Elections; (7) Sem nole County
Sheriff's Ofice; (8) Cty of Sanford Police Departnent; (9)

Sem nol e County Medi cal Examiner's Ofice; (10) Florida Attorney
Ceneral's Ofice; (11) Sem nole County Jail; (12) Florida
Department of Children and Fam lies; (13) Lancaster Youth

Devel opnment Center; (14) Arthur G Dozier School for Boys; and
(15) Florida Departnment of Juvenile Justice. MIIls requested
public records fromfifteen different agencies, and in nost of
hi s demands, requested “[a]ll notes, nenoranda, letters,

el ectronic mail, and/or files, drafts, charts, reports, and/or
other files generated or received by any and all nenbers of your
agency which are related to G egory MIIs.” MIIls argued that

t he denial of access to public records violated his right to due
process and equal protection as well as the Eighth and
Fourteenth Anendnments to the United States Constitution and the
correspondi ng provisions of the Florida Constitution. The MIIs
Court noted that it had recently addressed simlar public
records clainms in dock v. More, 776 So.2d 243 (Fl a.2001), and

Sinms v. State, 753 So.2d 66 (Fla.2000). In both cases, the



def endant nade broad public records requests after the death
warrant was signed. Likew se, in both cases, this Court affirned
the trial court's denial of the defendant's notion to conpel.
The MIls Court quoted Sins:

The | anguage of section 119.19 and of rule 3.852 clearly
provi des for the production of public records after the
governor has signed a death warrant. However, it is equally
clear that this discovery tool is not intended to be a

procedure authorizing a fishing expedition for records

unrel ated to a colorable claimfor postconviction relief.
To prevent such a fishing expedition, the statute and the

rul e provide for the production of public records from
persons and agencies who were the recipients of a public
records request at the tinme the defendant began his or her
post convi cti on odyssey. The use of the past tense and such
wor ds and phrases as “requested,” “previously,” “received,”
“produced,” “previous request,” and “produced previously”
are not happenstance.

Thi s | anguage was intended to and does convey to the reader
the fact that a public records request under this rule is
intended as an update of infornmation previously received or
reqguested. To hold otherwi se would foster a procedure in
whi ch def endants nake only a partial public records request
during the initial postconviction proceedings and hold in
abeyance ot her requests until such tinme as a warrant is
signed. Such is neither the spirit nor intent of the public
records law. Rule 3.852 is not intended for use by

def endants as, in the words of the trial court, “nothing
nore than an el eventh hour attenpt to delay the execution
rather than a focused investigation into sone legitimte
area of inquiry.”

Sinms, 753 So.2d at 70 (affirm ng denial of public record
requests where public records requests of twenty-three agencies
or persons nost of whom had not been the recipients of prior

requests for public records). The Fl orida Suprene Court



concl uded that the record supported the trial court's finding
that the demands filed in this case are overly broad, of
questionabl e relevance, and unlikely to |lead to di scoverable
evidence. MIIls requested public records fromfifteen different
agencies, and in nost of his demands, requested “[a]ll notes,
menoranda, letters, electronic nmail, and/or files, drafts,
charts, reports, and/or other files generated or received by any
and all nmenbers of your agency which are related to G egory
MI1s” which is overly broad. The Florida Suprene Court
concluded that MIIls did not make the requisite showing for the
additional records. See also Bryan v. State, 748 So.2d 1003,
1006 (Fla. 1999)(affirm ng denial of public records, in a non-
warrant capital case, where the trial court, who was Justice
Bell, found Bryan's requests to be “at best a ‘fishing
expedition’ and at worst a dilatory tactic” where the defendant
had sinply filed a "plethora of demands - to nearly every public
agency that had any contact” with him and that he failed to
identify specific concerns or issues to the trial court that
woul d warrant relief.) Here, as in MIlIls, dock and Sinms, the
public records requests are overly broad, of questionable

rel evance, and unlikely to | ead to di scoverabl e evidence. The

rule is intended as an update of information previously received



or requested. Rutherford does not identify if he has previously
made requests of these agencies and specifically what the prior
requests were. Rutherford is ONLY entitled to updates of prior
requests, he may not make new requests. d ock v. Moore, 776
So.2d 243, 254 (Fla.2001)(affirmng trial court denial of public
records requests, in a death warrant case, because nost of the
records were not sinply an update of information previously
requested, which are proper, but entirely new requests, which
are not proper and observing that G ock had not made a show ng
as to how any of the records he has requested and has not
received relate to a colorable claimfor postconviction relief
and concluding that dock did not show good cause as to why he
di d not nmake these public records requests until after the death
warrant was signed.). Rutherford did not rmake ANY prior
requests of the Medical Exam ner of the Eighth Judicial Circuit.
Nor did Rutherford make prior requests to DOC regarding the 49
itens relating to the lethal injection protocols.

Moreover, this is a fishing expedition unrelated to a
colorable claimfor postconviction relief. Rutherford nmade
these public records to attenpt to raise a cruel and unusua
puni shment challenge to lethal injection, specifically the drug

protocols. The Florida Suprene Court, however, has repeatedly



rejected such chall enges. Johnson v. State, 904 So.2d 400, 412
(Fla. 2005)(rejecting a claimthat execution by |lethal injection
constitutes cruel and unusual punishnment in violation of both
the Florida and United States Constitutions as being “wthout
nerit”); Sochor v. State, 883 So.2d 766, 789 (Fla. 2004)
(rejecting clainms that both el ectrocution and | ethal injection
are cruel and unusual punishnent); Cole v. State, 841 So.2d 409,
430 (Fla. 2003)(summarily rejecting a claimthat |etha
injection is cruel or unusual or both because “we previously
have found simlar argunents to be without nerit.”); Bryan v.
State, 753 So.2d 1244, 1253 (Fla. 2000) (stating that |ethal
injection is “generally viewed as a nore humane mnet hod of
execution”); Provenzano v. State, 761 So.2d 1097, 1099
(Fl a. 2000) (execution by lethal injection does not constitute
cruel or unusual punishnent); Sinms v. State, 754 So.2d 657 (Fla.
2000) (hol ding lethal injection is constitutional). The drugs
used in Florida’ s lethal injection nethod do not violate the

Ei ghth Amendnent. Sinms v. State, 754 So.2d 657, 666-669 (Fla.
2000) (finding Florida Departnent of Corrections procedures for
the application of lethal injection does not constitute cruel

and unusual puni shrent).



In Sinms, the Florida Suprenme Court rejected a claimregarding
t he adequacy and sufficiency of the DOC s witten protocol,
about the execution procedures, the chemcals to be adm ni stered
and the roles of the persons who will be carrying out the
execution. Sins contended that |ethal injection constitutes
cruel and unusual punishment under the Ei ghth Anendnent. Sins
asserted that: (1) lethal injection can be cruel and unusual
puni shrent based on the nunber of reported problens in correctly
adm ni stering such executions around the country; (2) the |ack
of witten guidelines for carrying out lethal injection
constitutes cruel and unusual puni shnent because the
participants may not know what to do if a problemoccurs; (3)
the participants to the execution do not know what their
function is; (4) under the protocols, the DOC intends to give
the inmate his |ast neal an hour before the execution which
contradi cts standard anesthesia protocols on the consunption of
food and fluids prior to adm nistering sodium pentothal; (5) the
testinmony at the hearing conflicts with the witten protocol on
the procedure to be followed if the inmate does not die after
the initial series of injections; (6) the witten protocols
conflict with state |aw concerning the witnesses to the

execution; (7) the lack of specific protocols subjects Sins to a



risk of pain, torture and degradation in violation of the Eighth
Amendnent. Sins, 754 So.2d at n. 18.

The Florida Suprene Court, relied on and quoted a district
court in Arizona where a simlar challenge was rai sed and
rejected. LaGand v. Lewis, 883 F.Supp. 469 (D. Ariz.1995),
aff'd, 133 F.3d 1253 (9'" Gir.1998). The Arizona district court
had found that the witten procedures are not constitutionally
infirmsinply because they fail to specify in explicit detai
t he execution protocol. The district court concluded that the
chal l enge to the procedural safeguards was “based entirely on
specul ation.” The district court also found that the condemmed
| ose consci ousness w thin seconds, and death occurs with m ni nal
pain wthin one to two mnutes that concluded that the risk of
bei ng subjected to a cruel and wanton infliction of pain was
negl i gi bl e.

Sinms raised a simlar challenge to the sufficiency of the
DOC s witten protocol, relying on testinony by Professor
M chael Radel et and Dr. Joseph Li pnan, both of whom provided
exanpl es of what could happen if the lethal injection is not
adm ni stered properly. Dr. Lipman admtted that |ethal injection
is a sinple procedure and that if the |ethal substances to be

used by DOC are admi nistered in the proper dosages and in the



proper sequence at the appropriate tine, they will “bring about
the desired effect.” He also admtted that at high dosages of
the I ethal substances intended be used by the DOC, death woul d
certainly result quickly and without sensation. After
considering the testinony presented by the witnesses from DOC
and the defense's experts on lethal injection, the trial court
ruled that “the manner and nmethod of execution to be carried out
by lethal injection in Florida is neither cruel nor unusual and
t hat the Departnent of Corrections is both capable and prepared
to carry out executions in a manner consistent with evol ving
standards of decency.” The Florida Suprenme Court found no error
inthe trial court's analysis and conclusion. The Court
explained that Sinms’ “list of horribles” that could happen if a
m shap occurs during the execution does not sufficiently
denonstrate that the procedures currently in place are not
adequate to acconplish the intended result in a painless manner.
The Court concluded that Sins had not shown that the DOC
procedures will subject himto pain or degradation if carried
out as planned and that Sins' argunment centers solely on what
may happen if something goes wong. The Sins Court concl uded

that the procedures for admnistering the lethal injection does



not violate the Ei ghth Arendnent's prohibition agai nst cruel and
unusual puni shnent.

In Bryan v. State, 753 So.2d 1244, 1251-1253 (Fla. 2000), the
Fl orida Suprenme Court addressed a public records clai mregarding
lethal injection. Bryan clained that the State violated public
records disclosure requirenments by inproperly w thhol di ng
records pertaining to | ethal injection under chapter 119,
Florida Statutes (1999). Bryan requested “any and all” records
concerning lethal injection, the State disclosed the chem cals
and procedures that will be used to carry out Bryan's execution
by, anong other things, submtting evidence devel oped in State
v. Sims, No. E78-363-CFA (Fla. 18th Cr.C. Feb. 12, 2000), into
the record. Based on the evidence devel oped in that case, the
trial court in Sins described lethal injection thusly:

M. [Janes V.] Crosby is the Warden at Florida State Prison
where the execution is to take place. M. Crosby had
consi der abl e know edge about the procedures to be used and
provi ded the follow ng information:

The requirements to be an executioner using | ethal
injection are sinply that he or she nust be over the age of
twenty-one, a citizen of the State of Florida, and able to
inject fluids using a syringe.

The person who will be the executioner in this case has
observed two lethal injections in Virginia.

The procedure for execution by lethal injection is as
fol |l ows:

The defendant is given a thorough physical exam nation
sonmetime prior to the date of the execution, including a
nmedi cal history.



On the date of the execution the defendant is fed his |ast
meal . Utensils authorized are a plate and a spoon.

A physician consults with the defendant and explains the
execution procedure. The defendant is offered Valium

The defendant is escorted to the preparation area near the
death chanber and is laid down on a gurney. The gurney has
straps which are used to secure the defendant.

Two [IVs] are started by qualified nedical personnel. One
IVis placed in each arm A saline solution is started in
each 1 V.

Meanwhi | e, a pharnmaci st prepares ei ght syringes, nunbered
one t hrough eight.

Syringes nunbered one and two contain Sodi um Pentat hol. The
dosage itself is lethal. This drug is used in surgical
settings as an anaesthetic. It will take effect in a matter
of seconds.

Syringe nunber three contains a saline solution which is
used as a flushing agent.

Syringes four and five contain a | ethal dosage of
Pancur oni um Broni de whi ch causes paral ysis.

Syringe six contains a saline solution which is used as a
fl ushi ng agent.

Syringes seven and eight contain a | ethal dosage of

Pot assi um Chl oride which will stop the heart from beati ng.
The syringes are inserted, in nunerical order, into a port
in the IV tube and are adm nistered one after the other in
t he order stated.

Si x persons are present in the death chanber besides the
defendant. In addition to the executioner, there is a

nmedi cal doctor, a physician's assistant, and three others,
presumably security personnel. The mnedical doctor is
present in the event there is sone unusual event that needs
medi cal attention and the physician's assistant is present
both as an observer and to check for a pulse after the
drugs have been adni ni st ered.

M. Crosby testified that the procedure is designed to be
di gni fi ed.

Several “wal k throughs” have been perforned by the
execution team and the court is satisfied that the
procedure is well rehearsed and the teamis conpetent to
performits function. Wile defense counsel has made nuch
of the fact that there are no witten protocols to direct
the teamin the event there is a m shap, the nedical doctor



is there to give direction if that occurs and that is
sati sfactory.

ld. slip op. at 13-15 (footnotes omtted). The Bryan Court
noted that it had recently affirmed the trial court's order in
Sinms that established the sufficiency of the DOC s | etha

i njection protocol and procedures. See Sins v. State, 754 So.2d
657, 667-68 (Fla.2000). The Bryan Court concluded that the
State provided “a thorough account of how Bryan's execution by
lethal injection will be adm nistered by the State of Florida,

t hereby evidencing the State's conpliance with public disclosure
requirenments as to lethal injection as applicable to Bryan.”

The State claimed exenptions regardi ng protocols from ot her
states, witten notes describing these protocols, DOC records
regardi ng the devel opment of |ethal injection, the nanes of
peopl e on the execution team and the travel records of persons
sent to observe lethal injections in other states. Bryan
claimed that the trial court erred in allowing the State to
exenpt the above information. The Florida Suprene Court
concluded that Bryan's claimfailed to show that any undi scl osed
i nformation would provide a basis for relief. Gven the
detail ed disclosure of the chem cals and procedures that will be

used during Bryan's schedul ed execution, the above exenpted



mat eri al coul d not provide a basis upon which relief would
i kely be granted.

Here, as in Bryan, the public record requests should be
denied. Rutherford nmay not relitigate a constitutional
challenge in the trial court that has been conclusively rejected
by the Florida Suprene Court.

G ven the controlling precedent against such a claim this is
not a colorable claimfor postconviction relief. Rutherford
cannot present a col orable claimbecause the Florida Suprene
Court has repeatedly held that lethal injection is
constitutional. Johnson v. State, 904 So.2d 400, 412 (Fl a.

2005) (rejecting a claimthat execution by |ethal injection
constitutes cruel and unusual punishnment in violation of both
the Florida and United States Constitutions as being “wthout
merit”); Cole v. State, 841 So.2d 409, 430 (Fla. 2003)(summarily
rejecting a claimthat lethal injection is cruel or unusual or
bot h because “we previously have found simlar argunents to be
Wi thout nmerit.”); Sims v. State, 754 So.2d 657, 668

(Fl a. 2000) (hol di ng that execution by lethal injection is not
cruel and unusual punishnment). The trial court properly denied

the public records requests relating to the drug protocols.



Rut herford argues that in other cases an evidentiary hearing
was held on the lethal injection claimrelying on Bryan v.
State, 753 So.2d 1244 (Fla. 2000). In Bryan, the State
submtted, into the record, the evidence that had been devel oped
in State v. Sinms, No. E78-363-CFA (Fla. 18th Gr.C. Feb. 12,
2000), affirmed in, Sinms v. State, 754 So.2d 657 (Fla. 2000).
Since that tinme, however, the Florida Suprene Court has
repeatedly affirmed summary denials of |lethal injection clains.
| ndeed, the Florida Suprene Court, as recently as Novenber,
affirmed a summary denial in a case raising a lethal injection
cl aimwhere no evidentiary hearing was held on the claim Suggs
v. State, 2005 W. 3071927, *17 (Fla. Novenber 17,

2005) (rejecting a claimthat execution by electrocution or

| ethal injection constitutes cruel and unusual punishnment as

“W thout merit because this Court has consistently rejected
argunments that these nethods of execution are unconstitutional”
citing Sins v. State, 754 So.2d 657, 668 (Fla.2000)(hol ding that
execution by lethal injection is not cruel and unusua

puni shnent) ).

Col | ateral counsel asserts that she nerely wants to view the
agencies files to make sure that she has all the records and it

woul d not involve any effort on the agencies’ part. However,



she al so requested 49 itens from DCOC, relating to the |ethal

i njection protocols, never previously requested and she al so
made a first public records request of the Eighth District

Medi cal Exam ner O fice. G ock v. More, 776 So.2d 243, 254
(Fla.2001)(affirmng trial court denial of public records
requests, in a death warrant case, because nost of the records
were not sinply an update of information previously requested,
whi ch are proper, but entirely new requests, which are not
proper and observing that d ock had not nade a showi ng as to how
any of the records he has requested and has not received rel ate
to a colorable claimfor postconviction relief and concl udi ng
that 3 ock did not show good cause as to why he did not nake

t hese public records requests until after the death warrant was
signed.). The trial court properly denied the public records

requests.



| SSUE V

DI D THE TRI AL COURT PROPERLY SUMVARI LY DENY THE
ACTUAL | NNOCENCE CLAI M? ( Rest at ed)

Rut herford asserts that he is actually innocent of the nurder.
IB at 84. Relying on the Gl kerson affidavit, Rutherford
asserts that Mary Heaton nurdered the victimand franed him
Rut herford has not presented a col orabl e claimof actual
i nnocence. The two affidavits submtted by Rutherford
contradi ct each other. 1In one affidavit, Heaton is the actual
nmurderer, who frames Rutherford, but in the other affidavit,
Heaton is an eyewitness to Rutherford committing the nurder.
Three prosecution witnesses testified that Rutherford was
pl anning a nurder and a fourth prosecution witness testified
that Rutherford confessed to nurdering the victimw th a hamrer.
Additionally, three sets of Rutherford' s fingerprints were
| ocated in the victinis bathroomwhere the body was di scovered.
Moreover, Heaton’s trial testinony was corroborated in |arge
part by her niece’'s trial testinony. The trial court properly

summarily denied the actual innocence claim

The trial court’s ruling

The trial court rul ed:



In his final claim Defendant asserts Heaton's
confession to G| kerson supports his claimof actual
i nnocence. For the reasons set forth in claimlV above,
this claimnust also fail. Defendant has failed to
denonstrate that the proffered newy discovered evidence of
I nconsi stent statenents is of such a nature to give rise to
a col orable claimof innocence and a possibility of an
acquittal. See Herrera v. Collins, 506 U S. 390, 423-424,
114 S.Ct. 853, 872, 122 L.Ed.2d 203 (1993) (uphol ding the
deni al of actual innocence clains based on such |last mnute
affidavits in capital case).

(Order at 19).

St andard of review

The standard of review for an actual innocence claimis de
novo.
Doe v. Menefee, 391 F.3d 147, 163 (2" Gir. 2004) (expl ai ni ng t hat
because the determ nation as to whether no reasonable juror
woul d find a petitioner guilty beyond a reasonabl e doubt is a
m xed question of |law and fact, we review the district court's
ultimate finding of actual innocence de novo); United States ex
rel. Bell v. Pierson, 267 F.3d 544, 551-552 (fh Gr.
2001) (noting that district court must nake factual findings with
respect to new evidence, but concluding that district court is
no better placed than appellate court to nmake probabilistic
determination as to what reasonable juror would find and

concluding that reviewis therefore de novo );



Stewart v. Angel one, 1998 W. 276291, *3 (4'" Cir
1998) (unpubl i shed opi ni on)(review ng de novo a claimof actua

i nnocence).

Merits

To denonstrate actual innocence in a collateral proceeding, a
petitioner must present “new reliable evidence that was not
presented at trial” and “show that it is nore |likely than not
that no reasonable juror would have found [him guilty beyond a
reasonabl e doubt.” Schlup v. Delo, 513 U. S. 298, 299, 327-28,
115 S.Ct. 851, 130 L.Ed.2d 808 (1995); see al so House v. Bell,
386 F.3d 668, 677 (6'" Cir. 2004)(en banc), cert. granted, 125
S.Ct. 2991 (2005)(raising the issue of the standard for a
freestandi ng clai mof actual innocence). The Schlup Court
observed that “experience has taught us that a substanti al
claimthat constitutional error has caused the conviction of an
i nnocent person is extrenely rare” and “[t]o be credible, such a
claimrequires petitioner to support his allegations of
constitutional error with new reliable evidence-whether it be
excul patory scientific evidence, trustworthy eyew t ness
accounts, or critical physical evidence-that was not presented

at trial. Schlup, 513 U S. at 324, 115 S.Ct. at 865. The Court



al so noted that “in virtually every case, the allegation of
actual innocence has been summarily rejected. Schlup, 513 U.S.
at 324, 115 S.Ct. at 866.

Gl kerson’s affidavit is not reliable evidence of actual
i nnocence. It is not scientific evidence, a trustworthy
eyew t ness account, or critical physical evidence. Moreover, it
is hearsay. Herrera, 506 U.S. at 417, 113 S.Ct. at 869
(observing that “[p]etitioner's affidavits are particularly
suspect in this regard because, with the exception of Raul
Herrera, Jr.'s affidavit, they consist of hearsay). Most
inmportantly, G lkerson's affidavit is contradicted by Gantz’s
affidavit. |In one affidavit, Heaton is the actual mnurderer, who
frames Rutherford, but in the other affidavit, Heaton is an
eyewitness to Rutherford conmtting the nurder.

Col | ateral counsel asserts that Heaton's hearsay confession
underm nes the statenments Rutherford nade prior to the nurder
that he intended to kill the victim No, it does not.

Rut herford' s statenments to Harold Attaway that he planned to
kill a woman and pl ace her body in her bathtub to make her death
| ook I'i ke an accident and to Sherman Pittman that he was going
to get noney by forcing a woman to wite hima check and then

putting her in the bathtub and also to his uncle, Kenneth Cook,



a week prior to the nurder, that he was going to knock an old
lady in the head, are not affected, in any way, by the
affidavit. Nor is Johhny Perritt, Jr.’s testinony that

Rut herford told himhe killed her wwth a hammer and asked himto
hol d $1400. 00, affected in any manner. The affidavit does not
underm ne the trial testinony fromthese nunmerous individuals in
any nmanner.

Contrary to collateral counsel’s characterization, the State’s
case was not entirely circunstantial. IB at 86. Rutherford' s
confessions to these witnesses before and after the nurder were
di rect evidence.

Furthernore, Rutherford' s explanation for his fingerprints in
the bathroomwas directly refuted by the State. IB at 87.

Rut herford testified that his fingerprints were in the bat hroom
of the victims hone because he was fixing the bathtub sliding
doors that the victim s nieces and nephews had “bunped the
sliding part of it off the track.”. (T Vol. IV 607). However,
the State presented the testinony of Beverly Elkins, the
victims next door neighbor and close friend, who saw the victim
nearly every day, on rebuttal, who testified that the victim had

no ni eces or nephews. (T. Vol. IV 683).



The United States Suprenme Court has deni ed actual innocence
cl aims based on such last mnute affidavits in capital case.
Herrera v. Collins, 506 U S. 390, 423-424, 113 S. . 853, 872,

122 L.Ed.2d 203 (1993). The trial court properly sunmarily

denied this claim



CONCLUSI ON

The State respectfully requests that this Honorabl e Court

affirmthe trial court summary denial of the successive

post convi cti on noti on.
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