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STATEMENT OF THE FACTS 

A. SUSAN L. BICKREST 

Gera ld  Eugene S tano  w a s  i n d i c t e d  by t h e  Vo lus i a  County Grand 

J u r y  i n  c a s e  no. 83-188-CC, on January  18 ,  1983, f o r  t h e  

p remedi ta ted  murder of Susan Lynn B i c k r e s t .  ( R  4 5 0 ) ~  The 

ind ic tment  a l l e g e s  t h a t  M i s s  B i c k r e s t  was murdered on December 

20, 1975 ". . . by manual s t r a n g u l a t i o n  and drowning". ( R  450) 

M i s s  B i c k r e s t ' s  body w a s  found f l o a t i n g  i n  t h e  waters of 

Spruce Creek a t  approximate ly  4:30 p.m. on  December 20, 1975. ( R  

189)  Two f ishermen d i s cove red  t h e  body, one-quar ter  t o  one-half  

m i l e  w e s t  of Moody Bridge.  ( R  189)  Water marks on t h e  b r i d g e  

i n d i c a t e d  t i d a l  range o r  a c t i v i t y  i n  t h e  c r e e k .  ( R  190) Moody 

Bridge is a smal l  wooden b r i d g e  on A i r p o r t  Road, a narrow d i r t  

road ,  i n  a dense ly  wooded, remote a r e a  of  Volus ia  County, 

F l o r i d a .  ( R  191)  Near t h e  b r i d g e ,  a t  t h e  water 's edge,  

L i eu t enan t  C a r l  C l i f f o r d  of t h e  Volus ia  County S h e r i f f ' s  

Department, d i s cove red  a shoe.  ( R  193,  517, 518) This  wooden, 

p l a t fo rm shoe matched t h e  s i n g l e  shoe M i s s  B i c k r e s t  w a s  wearing 

when h e r  body w a s  d i s cove red .  ( R  193,  488, 518) The p a t h  l e a d i n g  

t o  t h e  c r eek  where t h e  shoe was found is surrounded by heavy 

brush ,  bu t  t h e  s o i l  a l ong  t h e  c reek  is sandy. ( R  195)  

' ( R  ) r e f e r s  t o  t h e  record  i n  t h e  d i r e c t  appea l ,  S tano  v. 
S t a t e ,  460 So. 2d 890 ( F l a .  1984) .  (T ) r e f e r s  t o  t h e  record  of 
c o l l a t e r a l  p roceed ings .  A s  of t h i s  w r i t i n g ,  t h e  append ic i e s  are 
no t  p a r t  of t h e  record  on appea l ,  so  t h e  o r i g i n a l  c i t a t i o n s  w i l l  
be  r e t a i n e d .  (DA X , Y )  r e f e r s  t o  t h e  appendix number and page 
number of d e f e n d a n t ' s  appendix t o  t h e  motion. (PA X , Y )  r e f e r s  0 t o  t h e  e x h i b i t  and page number of t h e  appendix f i l e d  wi th  t h e  
answer. 



On August 15, 1982, Gerald E .  Stano executed a waiver of 

r igh t s  form ( R  519), and gave an o r a l ,  taped statement to  Daytona 

Beach Police Sergeant Paul Crow. ( R  520-524) Stano s ta ted  tha t  

he followed M i s s  Bickrest home to  the Derbyshire Apartments a t  

about 3:00 or  4:00 a.m. on December 20, 1975. ( R  520-521) Stano 

told  the presentence invest igation report writer  that  he forced 

Bickrest i n to  the  car a t  gunpoint ( R  562), but the  t r i a l  court 

granted the defense motion t o  preclude consideration of t h i s  

statement i n  establishing any aggravating circumstance. ( R  16, 

23) Stano's statement to  Crow indicates that  a f t e r  he followed 

her t o  the  apartment complex, he "s tar ted ta lking to her" and 

"she climbed i n  (my c a r ) . "  ( R  521) Stano describes what 

transpired as follows: 

She s ta r ted  t o  get a  l i t t l e  on the  crabby 
s ide  and ahh I  just went ahead and h i t ,  h i t  her 
face with my r ight  hand it ca r r i e s  a school 
r ing.  I  h i t  her  and tha t  shut her up for  a 
l i t t l e  b i t .  . . 

(She was wearing) blue jeans, a  brown 
leather-type jacket with some type of sandals . 
. .with l i k e  a inclined heel on them. ( R  521) 

. . .(W)hen I  h i t  her,  I  might have dazed 
her a l i t t l e  b i t  because she d i d n ' t  say, she 
hadn' t  said anything f o r  a long period of 
time. I  may have stunned her a l i t t l e  b i t .  . 
. A t  one point when I ,  I  had t o  stop for  a r e s t  
s top r ight  quick and ahh she t r i ed  t o  get  out of 
the  ca r ,  but I ,  I  pushed, I  pushed her back i n  
the  car  and pushed the  door locks down. I  had 
door locks that  i f  you got your hands a l i t t l e  
sweaty or something you couldn' t  get them t o  
(open). ( R  523) 

. . . I  just  pulled over and strangled her . 
. . . I  carr ied her .  . . t o  a sandy area ,  a  
beach area. . . I  though it looked l i k e  a pond 
and I  put her down towards the water 's edge. ( R  
521, 523) 



Volus ia  County Medical Examiner Arthur  Schwartz t e s t i f e d  a t  

t h e  sen tenc ing  h e a r i n g  t h a t  t h e  cause  of dea th  was s u f f o c a t i o n  

( o r  a s p h y x i a ) ,  which was caused by two methods: manu a 1  

s t r a n g u l a t i o n  and drowning. ( R  51) I n j u r y  t o  t h e  t i s s u e s  about  

t h e  t h r o a t  and l a rnyx ,  a s  we l l  a s  c i r c u l a r  marks on t h e  s k i n  

cons i s t e n t  wi th  f i n g e r n a i l s ,  i n d i c a t e d  manual s t r a n g u l a t i o n .  ( R  

36, 49-50) Drowning was i nd i ca t ed  by o v e r - i n f l a t i o n  of t h e  

l ungs ,  pulmonary edema ( f r o t h y  m a t e r i a l  i n  t h e  a i rway) ,  and a 

brownish c l a y  d e p o s i t  i n  t h e  t h r o a t .  ( R  36, 44) D r .  Arthur 

Bo t t i ng ,  c a l l e d  by t h e  defense ,  t e s t i f e d  t h a t  i n  h i s  op in ion ,  

based on D r .  Schwar tz ' s  r e p o r t  on ly ,  t h e r e  was i n s u f f i c i e n t  

evidence of drowning, b u t  agreed w i t h  t h e  conc lus ion  t h a t  M i s s  

B i ck re s t  was s t r a n g l e d .  ( R  84-85) 

D r .  Schwartz a l s o  t e s t i f i e d  t h a t  M i s s  B i c k r e s t  r ece ived  

f a c i a l  i n j u r i e s  premortum. Her l e f t  eye was swol len and 

b r u i s e d .  "There is an obvious t r i a n g u l a r  b r u i s e  beneath  t h e  l e f t  

eye" .  ( R  45)  Her lower l i p  was i n j u r e d  and t h e r e  were 

l a c e r a t i o n s  on h e r  nose ,  a l l  of which occurred before  d e a t h .  ( R  

46, 54) Susan B i c k r e s t ' s  dea th  was desc r ibed  a s  "prolonged".  ( R  

59 

On March 11, 1983, Stano en t e r ed  a p l e a  of g u i l t y  t o  t h e  

f i r s t  degree  murder of Susan B i c k r e s t  and proceeded t o  t h e  

p e n a l t y  phase,  where he  p e r s o n a l l y  waived an a d v i s o r y  jury .  On 

June 13 ,  1983, t h i s  c o u r t  en t e r ed  t h e  w r i t t e n  f i n d i n g s  of f a c t  i n  

suppor t  of  t h e  s en t ence  of dea th .  ( R  621-625) Four agg rava t ing  

c i rcumstances  e x i s t :  t h e  defendant  had p r e v i o u s l y  been convic ted  

of s i x  coun t s  of f i r s t  degree  murder: t h e  murder was committed 



whi le  t h e  de f endan t  was engaged i n  k idnapping;  t h e  murder was 

e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  or c r u e l  ; t h e  murder w a s  committed 

i n  a  manner t h a t  was c o l d ,  c a l c u l a t e d ,  or p r emed i t a t ed .  $921.141 

( 5 ) ( b )  ( d ) ( h )  ( i ) ,  F l a .  S t a t .  (1983) .  C e r t i f i e d  judgments and 

s e n t e n c e s  e s t a b l i s h e d  c o n v i c t i o n  of s i x  s e p a r a t e  coun t s  of f i r s t  

deg ree  murder.  ( R  493-516) The kidnapping was e s t a b l i s h e d  by 

S t a n o ' s  admiss ions  t h a t  s h e  t r i e d  t o  escape  and h e  pushed h e r  

back i n  and pushed down t h e  s p e c i a l  c a r  l o c k s  t h a t  sweaty  hands 

cou ld  no t  open, The c o u r t  found t h a t  t h e  confinement was no t  

merely i n c i d e n t a l  t o  t h e  murder.  The s t a t e  e s t a b l i s h e d  t h a t  

S tano  abducted  t h e  v i c t i m  over  seven teen  m i l e s .  ( R  197 )  The 

de f ense  argued on  d i r e c t  appea l  t h a t  t h i s  c i rcumstance  w a s  

improper ly  found and a l s o  a s s a i l e d  on appea l  t h e  f i n d i n g s  i n  

s u p p o r t  of t h e  agg rava t i ng  c i rcumstances  t h a t  t h e  murder was 

he inous ,  a t r o c i o u s  and c r u e l  and committed i n  a  c o l d ,  c a l c u l a t e d  

or p remedi ta ted  manner. ( I n i t i a l  b r i e f  of  a p p e l l a n t  a t  pgs.  36- 

40 S t r a n g u l a t i o n  and pre-death  blows, a s  w e l l  a s  M i s s  

B i c k r e s t  ' s knowledge o f  h e r  impending f a t e  were c i t e d  to suppo r t  

t h e  he inousnes s  and c r u e l t y  of t h e  murder. The l o c a t i o n  of t h e  

murder and l a c k  of  moral or l e g a l  j u s t i f i c a t i o n  i n d i c a t e d  to  t h e  

judge t h a t  t h e  murder was co ld ,  c a l c u l a t e d  and p remedi ta ted .  

S t ano  v. S t a t e ,  460 So.2d 890 ( F l a .  1984 ) .  

Th i s  c o u r t  found t h r e e  m i t i g a t i n g  c i rcumstances  advanced by 

t r i a l  counse l .  ( R  32, 624) The d e f e n d a n t ' s  " d i f f i c u l t  e a r l y  

chi ldhood a s  se t  f o r t h  i n  D r .  McMillan 's  r e p o r t  ( a t t a c h e d  to  

PSI ) "  was c i t e d  by t h e  judge i n  m i t i g a t i o n ,  a s  was S t a n o ' s  

m a r i t a l  d i f f i c u l t i e s .  ( R  64)  A l s o  found a s  a  m i t i g a t i n g  



c i r c u m s t a n c e  w a s  " t h e  c o n f e s s i o n  and g u i l t y  p l e a s  by the 

d e f e n d a n t  to  th is  and other murders ."  ( R  624)  The c o u r t  found 

tha t  these m i t i g a t i n g  f a c t o r s  were f a r  outweighed by the 

a g g r a v a t i n g  c i r c u m s t a n c e s  and s e n t e n c e d  S t a n o  to  d e a t h  f o r  the 

murder o f  Susan B i c k r e s t .  

B. MARY KATHLEEN MULDOON 

G e r a l d  Eugene S t a n o  w a s  i n d i c t e d  by the V o l u s i a  County Grand 

J u r y  i n  c a s e  no. 83-189-CC, on  J a n u a r y  18, 1983,  f o r  the 

p r e m e d i t a t e d  murder of Mary Kath leen  Muldoon. ( R  451)  The 

i n d i c t m e n t  a l l e g e d  t h a t  M i s s  Muldoon w a s  murdered November 11, 

1977,  "by s h o o t i n g  . . . w i t h  a p i s t o l  and drowning.  . ." ( R  4 5 1 )  

L i e u t e n a n t  Donald Goodson of the N e w  Smyrna Beach P o l i c e  

Department  answered a c a l l  o n  November 12,  1977,  a t  5:45 p.m. and 

found M i s s  Muldoon's  body i n  a d r a i n a g e  d i t c h .  ( R  167-168) .  The 

a r e a  was d e s c r i b e d  as v e r y  i s o l a t e d  and wooded. ( R  168,  554- 

556)  T u r n b u l l  S t r e e t ,  a d i r t  r o a d ,  had a d r a i n a g e  d i t c h  r u n n i n g  

a l o n g  the s o u t h  s i d e  of  the s t ree t ,  w i t h  water abou t  n i n e  or t e n  

i n c h e s  deep .  ( R  1 6 8 )  There is t i d a l  a c t i o n  i n  the d i t c h  which 

emptied o u t  i n t o  T u r n b u l l  Bay. ( R  1 7 1 )  

The body o f  Mary Muldoon was f a c e  down i n  the d i t c h ,  w i t h  

one arm ex tended  and the other b e n e a t h  the body. ( R  1 7 1 )  The 

body w a s  f u l l y  c l o t h e d .  ( R  527)  P i e c e s  of  shel l s  were embedded 

a b o u t  the knees  of  her p a n t s  ( R  71,  527)  M i s s  Muldoon w a s  

s e v e r a l  i n c h e s  t a l l e r  t h a n  G e r r y  S t a n o .  

D r .  Ar thur  Schwar tz ,  V o l u s i a  County Medical  Examiner,  

t e s t i f i e d  that  he per formed the a u t o p s y  on M i s s  Muldoon. ( R  6 2 )  

The immediate f i n d i n g  w a s  a p e n e t r a t i n g  gunsho t  wound t o  the 



r i g h t  temple. ( R  62, 528) Powder burns  around t h e  wound 

i n d i c a t e d  t h a t  it was made "near c o n t a c t " .  "A sma l l ,  well-marked 

cuf f  r e q u i r e s  t h a t  t h e  b a r r e l  of t h e  gun be h e l d  e i t h e r  on t h e  

s k i n  or ve ry  c l o s e  t o  t h e  s k i n ;  b u t  not  p re s sed  t i g h t l y  a g a i n s t  

i t . "  ( R  7 2 ) .  The b u l l e t  pene t r a t ed  t h e  temporal lobe  of t h e  

r i g h t  hemisphere of t h e  b r a i n .  ( R  63) The s h e l l s  on t h e  knees of 

h e r  p a n t s  demonstrate t h a t  h i s  shot  was probably d e l i v e r e d  a s  

M i s s  Muldoon was knee l ing ,  begging f o r  mercy. Fragments of t h e  

b u l l e t  were recovered du r ing  t h e  autopsy and admit ted i n t o  

evidence.  ( R  67, 530) D r .  Schwartz t e s t i f i e d  t h a t  dea th  was 

" d e f i n i t e l y  not ins tan taneous"  ; and t h a t  M i s s  Muldoon could have 

l i v e d  up t o  an hour  a f t e r  t h e  b u l l e t  en te red  h e r  b r a i n .  ( R  74) 

Based on t h e  pulmonary edema i n  t h e  lungs and a i rways,  t h e  over- 

i n f l a t i o n  of t h e  lungs ,  t h e  water-soaked hands and s i l t  and sand 

on t h e  body, D r .  Schwartz concluded t h a t  drowning was an 

a d d i t i o n a l  cause  of dea th .  ( R  63, 69) D r .  Arthur Bo t t i ng ,  c a l l e d  

by t h e  defense ,  t e s t i f i e d  t h a t  i n  h i s  opinion,  based s o l e l y  on 

D r .  Schwar tz ' s  r epo r t  and not on pe r sona l  obse rva t ion ,  t h e r e  was 

i n s u f f i c i e n t  evidence of d e a t h  by drowning. ( R  93) 

D r .  Schwartz a l s o  noted s u p e r f i c i a l  f a c i a l  l a c e r a t i o n s  on 

M i s s  Muldoon's cheek and ch in .  ( R  67, 529) A s  i n  t h e  B ick re s t  

ca se ,  t h i s  p h y s i c a l  evidence c o r r o b o r a t e s  S tano '  s confess ion .  

On October 8, 1982, Gerald Stano executed a waiver of r i g h t s  

form and wrote out  a con fes s ion ,  admi t t i ng  t h a t  he  murdered Katy 

Muldoon. ( R  557-559). This s ta tement ,  i n  f u l l ,  is a s  fol lows:  

I was d r i v i n g  down Seabreeze Boulevard on 
November of 1977, and stopped by t h e  S i l v e r  



Bucket. There I meet a young lady wearing a 

jacket and pants combination. 2 

A t  t ha t  time I had her get i n to  my green 
Plymouth, 1973 S a t e l l i t e  Custom and we headed 
for the beach, t o  party she thought. 

When we got to  the beach the conversation 
turned t o  sex. She wanted no par t  of i t ,  and I 
did. A small argument s tar ted and ended up with 
me h i t t i n g  her i n  the head with my hand. I 
believe I knocked her half out because she 
d i d n ' t  say anything a f t e r  tha t .  By tha t  point I 
was on Dunlawton Avenue heading towards U.S. 1 
South. Upon get t ing on U.S. 1 southbound I went 
towards New Smyrna. Coming t o  a spot i n  New 
Smyrna, I pulled over t o  the edge of the road. 
When I stopped the  car she l ike  jumped a 
l i t t l e .  I to ld  her t o  open the door (on her 
s ide )  and get  out.  I followed her by s l id ing  
over and gett ing out of the passenger s ide  with 
my . 2 2  automatic. 

Again an argument s tar ted but I h i t  her 
hard enough in  the  head, tha t  she f e l l  t o  the 
ground and t h a t  is  when I shot her in  the r ight  
s ide  of the head with the . 2 2  automatic, I used 
t o  carry  with me under the sea t ,  plus upon 
leaving the car I would put it in  my waistband 
of my pants r ight  above my right  pocket. 

Af t e r  t h i s  was done I got back i n t o  my car 
on the passenger side and proceeded back t o  
Daytona Beach where I used t o  l ive .  I was 
l iv ing  a t  875 Derbyshire Road, Derbyshire Apts. 
#l20. I was driving a 1973 green Plymouth 
S a t e l l i t e  Custom four-door a t  t ha t  time a 102 
inch C.B. antenna on the bumbers r igh t  side 
rear.  ( R  558-559) 

This written statement was admitted without objection a f t e r  i t s  

Relying on the  New Smyrna Beach Police Department report ,  
defendant a l leges  that  the l a s t  witness t o  see Katy Muldoon a l ive  
a t  5:45 p.m. indicated she was wearing cut-off jeans. (DA 72,  
7 )  However, t h i s  same report s t a t e s  that  a pair  of cut-offs were 
found on the  bed in  her room. (DA 72 ,  5) This confession is not 
time spec i f ic .  I t  is reasonable to  infer  M i s s  Muldoon went home 
t o  change in to  warmer clothing a f t e r  dark. 



g e n u i n e  character was e s t a b l i s h e d .  ( R  204)  

I n  h i s  s t a t e m e n t  t o  t h e  p r e s e n t e n c e  i n v e s t i g a t i o n  report 

writer, S t a n o  added  t h e  a d d i t i o n a l  f a c t  t h a t  h e  f o r c e d  M i s s  

Muldoon i n t o  h i s  c a r  a t  g u n p o i n t .  ( R  563)  However, the t r i a l  

c o u r t  g r a n t e d  t h e  d e f e n s e  ' s m o t  i o n  t o  p r e c l u d e  c o n s i d e r a t i o n  of 

t h i s  s t a t e m e n t  t o  e s t a b l i s h  a n y  a g g r a v a t i n g  c i r c u m s t a n c e .  ( R  1 6 ,  

On November 12 ,  1982,  S t a n o  d i r e c t e d  L t .  Goodson to t h e  

i d e n t i c a l  spot where M i s s  Muldoon ' s  body w a s  d i s c o v e r e d .  ( R  174-  

1 7 9 )  S g t .  P a u l  Crow and Agent  E l d e r  were also p r e s e n t .  ( R  1 7 5 )  

The g r o u p  t r a v e l l e d  s o u t h  on  U.S. 1, p a s s i n g  T u r n b u l l  S t r e e t .  

S t a n o  d i r e c t e d  t h e  d r i v e r  t o  t u r n  a round  and t h e y  doub led  back .  

P a s s i n g  T u r n b u l l  S t r e e t  t h e  second  t i m e ,  S t a n o  s a i d  t h a t  it c o u l d  

a be t h e  correct s t reet ,  and a t  h i s  d i r e c t i o n ,  t h e  d r i v e r  t u r n e d  

o n t o  T u r n b u l l  S t r e e t .  ( R  1 7 7 )  They d r o v e  a b o u t  a m i l e  down the 

s t reet ,  a n d  a g a i n ,  S t a n o  t o l d  them to t u r n  a round .  S t a n o  

d i r e c t e d  them t o  stop. Goodson t e s t i f i e d ,  

W e  a l l  e x i t  t h e  v e h i c l e ,  and h e  s ta r t s  
wa lk ing  back  westward on  t h e  same street .  W e  
walked back  p e r h a p s  t w o  t o  t h r e e  hundred  
y a r d s .  H e  s t o p s ,  h e  l o o k s  a r o u n d ,  walks  o v e r  t o  
the  s o u t h  s i d e  o f  t h e  r o a d  where the  d i t c h  is 
a t ,  l o o k s  i n  the d i t c h ,  l o o k s  a round  a l i t t l e  
b i t  more, and i n d i c a t e s  th is  is t h e  spot where 
t h e  body h a s  been  p l a c e d .  ( R  1 7 8 )  

The s p o t  S t a n o  i n d i c a t e d  w a s  t h e  " e x a c t  l o c a t i o n  where w e  found 

the body." ( R  1 7 8 )  S t a n o  w a s  n o t  d i r e c t e d  i n  a n y  way t o  t h i s  

l o c a t i o n .  ( R  1 7 8 ) .  

On March 11, 1983,  S t a n o  e n t e r e d  a p l e a  of  g u i l t y  to t h e  

a f i r s t  d e g r e e  murder  o f  Mary K .  Muldoon, and p roceeded  t o  t h e  

p e n a l t y  p h a s e  where he p e r s o n a l l y  waived an a d v i s o r y  j u r y .  On  



June  13, 1983, t h i s  c o u r t  e n t e r e d  w r i t t e n  f i n d i n g s  i n  s u p p o r t  o f  

a t h e  s e n t e n c e  o f  d e a t h .  (SR 3-6) Three  a g g r a v a t i n g  c i r c u m s t a n c e s  

e x i s t :  S t a n o  had  p r e v i o u s l y  been c o n v i c t e d  of  s i x  separate 

c o u n t s  o f  f i r s t  d e g r e e  murder ( R  532-553);  t h e  murder w a s  

e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  or c r u e l ,  based  upon r e p e a t e d  blows 

b e f o r e  d e a t h ,  t h e  t i m e  t h e  v i c t i m  had t o  c o n t e m p l a t e  h e r  f a t e  and 

t h e  s e n s e l e s s n e s s  o f  t h e  murder;  and t h a t  t h e  murder w a s  

committed i n  a c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  manner b a s e d  

upon, i n t e r  a l i  a, t h e  e x e c u t i o n - s t y l e  s h o o t i n g .  $921.1 41 

( S ) ( b ) ( h ) ( i ) ,  F l a .  S t a t .  ( 1 9 8 3 ) .  The judge  found t h r e e  

m i t i g a t i n g  c i r c u m s t a n c e s :  S t a n o ' s  " d i f f i c u l t  e a r l y  ch i ldhood  as 

s e t  f o r t h  i n  D r .  McMi l l an l s  r e p o r t 1 ' ,  h i s  mari ta l  d i f f i c u l t i e s ,  

and t h e  con£ e s s i o n  and g u i l t y  p l e a s .  The c o u r t  de te rmined  t h a t  

t h e s e  m i t i g a t i n g  f a c t o r s  were f a r  outweighed by t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s ,  and s e n t e n c e d  S t a n o  t o  d e a t h  f o r  t h e  murder of  

Mary K a t h l e e n  Muldoon. 
C. OTHER CASES 

The s t a t e  con tends  t h a t  t h e  o n l y  r e l e v a n t  i n q u i r y  i n  t h e s e  

t w o  c o n s o l i d a t e d  c a s e s  are t h e  p l e a s  o f  g u i l t y  t o  t h e  murders  o f  

Susan B i c k r e s t  and Katy Muldoon. The v o l u n t a r y ,  knowing and 

i n t e l l i g e n t  p l e a s  f o r e c l o s e d  i n q u i r y  i n t o  t h e  c o n f e s s i o n s  i n  t h i s  

case, much less c o n f e s s i o n s  t w o  y e a r s  e a r l i e r  i n  o t h e r ,  u n r e l a t e d  

cases. However, t o  correct g l a r i n g  o m i s s i o n s  and errors i n  t h e  

d e f e n d a n t ' s  c h a r a c t e r i z a t i o n  of t h e  e v e n t s  f o l l o w i n g  h i s  i n i t i a l  

a r r e s t ,  t h e  s t a te  would draw t h e  c o u r t ' s  a t t e n t i o n  to  t h e s e  f a c t s  

also c o n t a i n e d  i n  t h e  p r o f f e r e d  append ix  of a p p e l l a n t ,  y e t  

g l o s s e d  o v e r .  

On A p r i l  1, 1980,  S t a n o  was a r r e s t e d  f o r  t h e  a g g r a v a t e d  



bat tery of Donna Hensley. On March 25, Hensley, a pros t i tu te ,  

@ was picked up by Stano, a former customer with a reputation f o r  

violent  assaul ts  on pros t i tu tes .  (DA 10) Stano went berserk and 

slashed her 30 times with a can opener, n a i l  f i l e  and sc i ssors .  

Hensley escaped and called for help. 

The in ju r i e s  in f l i c t ed  on Miss Hensley were consistent with 

in jur ies  in f l ic ted  on Mary Carol Maher, a local woman who had 

been found dead several weeks e a r l i e r .  (DA 11) 

On April 1, 1980, Detective Paul Crow questioned Stano about 

the Maher homicide. Stano was arrested a t  10:OO a.m. (DA 11) 

Including booking and quest ioning, Stano con£ essed t o  the  Maher 

murder three hours a f t e r  a r r e s t .  (DA 10) Stano accurately 

described the  s t ab  wounds and directed Crow to  the location of 

the body. (DA 10) 

On May 9, 1980, Stano confessed t o  k i l l i n g  Toni Van 

Haddocks. (DA 20) Stano s ta ted tha t  he picked up M i s s  Haddocks 

on Ridgewood Avenue and agreed with her to  have sexual 

intercourse for  t h i r t y  dol la rs ,  even though he had no money. He 

s ta ted t h a t  a f t e r  having sexual re la t ions ,  she was too quick to  

ask for renumeration, so he reached under h i s  sea t ,  retrieved a 

knife, and stabbed her. He del iberate ly  chose a location near 

h i s  bro ther ' s  house " to  ge t  back a t  him." (DA.  20, 25) Stano 

described Miss Haddocks, including the clothes she was wearing 

and the f ac t  that  she had a cas t  on her arm. The body had been 

disturbed by animals before it was found; no one but the  k i l l e r  

knew the d e t a i l s  Stano revealed. 



The defendant's motion f l a t l y  stated t h a t  he is innocent 3 

and implies that  Crow provided the information t o  Stano rather 

than the other way around. The record on appeal and appendicies 

t o  the motions rebut t h i s  asser t ion.  I t  is clear tha t  Stano is 

the sole  source of h i s  sordid story.  

a.  On May 19, 1980, seven weeks a f t e r  h i s  a r r e s t ,  and a f t e r  

the confessions in  Maher and Haddocks, the  following exchange 

took place: 

Lehman: What's it gonna take for 
Paul and myself to get to  talk t o  
th i s  other Gerald? How are we gonna 
be able t o  bring him out where we 
can t a lk  t o  him? 

Stano: Nothing, rea l ly ,  because 
h e ' s  ready to  help. He feels  tha t  
he ' s  admitted t o  two of i t s  that  he 
done and t h a t  he has no objections 
i f  they ask him questions or 
anything e l se  l ike  tha t ,  about other 
people or other g i r l s .  

(DA 3,16) 
b. Before being transported from s t a t e  prison, before the 

four addit ional  confessions on March 1 2 ,  1981, Stano writes: 

I  have told dad about 3  or 4  other 
murders pertaining to  the case. 

1. A g i r l  who had a  poka doted 
bikini  on a t  the time, around Cobb's 
Corner. She was k i l led  the same way 

Although most of the br ie fs  are taken d i rec t ly  from the 
pleadings below, Stano's s t a r t  ling claim of innocence is 
conspicuously absent. (Compare T 3  with page 14, i n i t i a l  
b r ie f ;  compare T 69 with page 103, i n i t i a l  b r i e f .  Also 
absent are the a l legat ions  of "conspiracy". 



as t h e  o t h e r  2 g i r l s  were w i th  a 
k n i f e .  

2. Another g i r l  had  on s h o r t s  
and a s h i r t  sandy brown h a i r  or 
brown. And was k i l l e d  t h e  same way, 
w i t h  a k n i f e .  I b e l i e v e  she  w a s  p u t  
a t  h i g h  b r i d g e  or Bulow Ruins.  

3. Another g i r l  had on p a n t s  
( j e a n s  o r  s l a c k s ) ,  p l u s  a s h i r t  
( l i g h t  i n  color) .  And was k i l l e d  by 
t h e  same way. I t h i n k  s h e  was p u t  
by t h e  water t r e a tmen t  p l a n t  on 
Beach S t r e e t  or around t h e i r  some 
p l a c e .  

4.  One o t h e r  g i r l  about  18-20 
was wearing b l u e  s a t i n  p a n t s  and a 
whi te  s h i r t ,  c a r r y i n g  a brown 
handbag, s a n d i  brown h a i r ,  and 
whedge h e e l s .  She t a l k e d  w i th  an 
accen t  of some sort. She was a l s o  
k i l l e d  t h e  same way as t h e  o t h e r s .  
I c a n ' t  remember where s h e  was 
b a r r i e d .  

Don, a l l  o f  t h e s e  g i r l s  were k i l l e d  
t h e  same way. With a k n i f e .  They 
were a l l  p r o s t i t u t e s  from main S t .  
and A1A ( A t l a n t i c  Ave. ) . . . I am s o r r y  
I wated so long b u t  I was p e t r e f i e d  
of t h e  outcome of t h e  e l e c t r i c  
c h a i r .  

I am q u i t e  s u r e  about  t h e  
murders c ause  t h e y  r i n g  a b e l l  i n  my 
mind (DA 16,  22) .  

c .  A f t e r  r e t u r n i n g  to  p r i s o n ,  S tano  a g a i n  i n i t i a t e s  f u r t h e r  

c o n t a c t  w i th  Paul  C r o w .  On June  6,  1982, h e  writes t h a t  he  is 

ready t o  d i s c u s s  more murders,  and makes s e v e r a l  demands, 

i n c l u d i n g  t h a t  C r o w  escort him from p r i s o n  d i r e c t l y  t o  h i s  one 

man cell  a t  t h e  V o l u s i a  County J a i l .  (DA 26) Then S tano  w r i t e s :  



get back i n  touch with me as soon as 
possible about t h i s .  Because I 
would l i ke  t o  c lear  UP your f i l e s  
for  YOU. 

Paul, please rea l ize  where I am 
coming from. I want to  help. B u t  I 
can ' t  do it up here. I w i l l  help 
you, i f  you help me. By tha t  I 
mean, by t e l l i n g  you what you want 
to  know about anvthinq. I have had 

& * 

time t o  think about things up 
here. Please Paul, l i s t e n  -to m e  
t h i s  time a s  you have done before.. . 

d. Another of Stano 's  l e t t e r s  contained in  h i s  appendix 16, 

writ ten t o  h i s  at torney Don Jacobson, explains h i s  method of 

murder : 

Don, 

This a l l  s ta r ted  when I got married t o  my Ex- 
wife. She would worry every time we had sex and I 
would get mad because she would not have sex with 
me. 

So, I would get out of the  house and go look for  a 
g i r l  around A1A and main S t .  D.B. 

When I would get  a g i r l  i n  the car ,  I would t e l l  
her I had plenty of money and would t r e a t  her 
good. Plus, I would pay her what she wanted plus 
$20.00/extra if she waited u n t i l  we were done. The 
g i r l s  would always go along with me cause they 
t rus ted me. But  when it came to  pay for  the 
services I got so h o s t i l e  I sa id  I would k i l l  
them. I was always thinking of my ex-wife cause we 
never had tha t  good of a sex l i f e  together.  

I would always put my hand under the  seat and say 
i f  you don ' t  get  out of my car I w i l l  k i l l  you. So 
they would always get  out and run for the road. 
This was always behind the church on hal i fax by the 
water, or behind the funeral par lor .  I was always 
stopped i n  Daytona Beach for questioning about t h i s  
and tha t .  One night I was stopped for  Rapping a 
g i r l  and s t i l l  had her clothes i n  my car when they 
stopped me on main s t . ,  by DBPD, but they l e t  me 
go. I t  f i n a l l y  happened one night,  I was so drunk 
when I picked up t h i s  g i r l ,  and she was so pissed 



o f f .  Tha t  g o t  m e  j u s t  a s  mad. I asked her f o r  
some s e x  and she s a i d  no and I saw r e d .  Then I 
s t a r t e d  t o  s t a r t  s t a b b i n g  and d i d n ' t  q u i t .  This 
happened i n  both c a s e s  o f  mine. I have  p r e v i o u s l y  
s t r a n g l e d  o t h e r  g i r l s  i n  the c a r ,  b u t  t h e y  managed 
t o  g e t  away-name are unknown from / A1A and Main 
S t .  

A l s o  I h a v e  t a k e n  c l o t h e s  o f f  g i r l s  and t o l d  them 
to  run  or I would run  them down w i t h  my car, or 
k i l l  them. 

I a l s o  chocked my ex-wife more t h a n  once,  even i n  
f r o n t  o f  her Aunt B r i d g e t  G i n f r i d d o  p l u s  s l a p p e d  
her a t  t h e  t i m e .  

A l so  a c o u p l e  of b l a c k  g i r l s  f rom 2 n d / ~ v e .  were 
a f  f  r a i d  of  m e ,  c a u s e  of what t h e y  h e a r d .  

Don a n y  g i r l  who works as a p r o s t i t u t e  on A1A or 
Main S t .  c a n  t e l l  you what I due to  the g i r l s  when 
t h e y  g e t  i n  my car. 

Fur thermore ,  S t a n o  has r e c o n f e s s e d  s e v e r a l  t i m e s  t o  anyone 

who would l i s t e n ,  a t  t i m e s  when he is f a r  removed from any 

possibleoutsideinfluence. F o r e x a m p l e ,  

a .  S t a n o  r e c o n f e s s e d  i n  f u l l  t o  these murders  t o  the 

p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t  writer, even a d d i n g  d e t a i l s  he 

d i d  no t  t e l l  C r o w  ( R  561-562). A t t a c h e d  t o  the PSI a re  s e v e r a l  

p s y c h i a t r i c  r e p o r t s ,  where in  S t a n o  reconf  e s s e d  t o  v a r i o u s  murders  

d u r i n g  h i s  i n t e r v i e w s  w i t h  D r s .  Carrera, S t e r n ,  Dav i s ,  and 

Barnard ( R  585, 600-603, 607-614). 

b. On November 28, 1983, i n  h i s  t e s t i m o n y  d u r i n g  the 

s e n t e n c i n g  phase  of  h i s  Brevard County murder t r i a l ,  S t a n o  f r e e l y  

a d m i t t e d  h i s  g u i l t  i n  a l l  cases where judgments had been 

r e n d e r e d ,  i n c l u d i n g  the B i c k r e s t  and Muldoon murders .  (PA 1) 

c. D r .  G e r a l d  Mussenden, a p s y c h o l o g i s t ,  examined S t a n o  o n  

September 25, 1983, i n  c o n n e c t i o n  w i t h  t h e  Brevard County murder,  



and t h e  r e s u l t i n g  r e p o r t  was a t t a c h e d  t o  t h e  Brevard 3.850 motion 

a s  d e f e n d a n t ' s  appendix 48. Stano t o l d  D r .  Mussenden t h a t  h e  

murdered t h e  women because t hey  c r i t i c i z e d  h i s  d r i v i n g ,  

appearance o r  i n t o x i c a t i o n ,  and t h a t  reminded him of h i s  w i f e  (PA 

2, 7-9) .  Although Stano i n i t i a l l y  denied t h e  Kathy Scharf murder 

f o r  which h e  was about  t o  s t a n d  t r i a l ,  "he e v e n t u a l l y  d id  admit  

t o  t h i s  murder and proceeded t o  d i s c u s s  h i s  involvement" (PA 

2 , 8 ) .  The Doc to r ' s  r e p o r t  concludes:  

I n  r e f e r e n c e  t o  t h e  p r e s e n t  
charge i nvo lv ing  Kathy Lee Scharf  it 
appears  t h a t  Gerald Eugene Stano d i d  
murder t h i s  woman and on ly  con£ e s s e d  
t h i s  t o  t h e  examiner under i n t e n s e  
i n t e r v i e w i n g  techniques .  . . A t  t h i s  
t ime  he  is n o t  grandious  o r  
s u s c e p t i b l e  t o  admi t t i ng  t o  c r imes  
h e  d i d  not  commit b u t  r a t h e r  is 
extremely p r o t e c t i v e  o f  h imse l f  and 
wants t o  prolong any t y p e  of 
i n c a r c e r a t i o n ,  e l e c t r i c  c h a i r ,  o r  
any o t h e r  type  of punishment 
p o s s i b l e . .  . A t  t h i s  t ime h e  is i n  
e x c e l l e n t  c o n t a c t  wi th  r e a l i t y  and 
t r i e d  t o  save  himself  from a s  much 
punishment a s  p o s s i b l e .  O v e r a l l ,  
t e s t i n g  would i n d i c a t e  t h a t  Gerald  
Eugene S tano  was t r u t h f u l  wi th  t h i s  
examiner regard ing  h i s  c o n v i c t i o n s  
bu t  wi thhe ld  in format ion  r ega rd ing  
o t h e r  cr imes he  may have done.  I n  
e s sence ,  it appears  t h a t  t h e r e  a r e  
o t h e r  c r imes  t h a t  he  has  committed 
which h e  has  not admit ted  t o .  

d. A few h o u r s  a f t e r  h i s  a r r e s t ,  whi le  wa i t i ng  i n  a h o l d i n g  

c e l l ,  S tano reconfessed t o  O f f i c e r  J .  M. Gaston. O f f i c e r  Crow 

was nowhere i n  s i g h t  and had l i t t l e  t ime t o  e x e r t  any 

i n £  luence .  Stano i n i t  i a t e d  t h e  conversa t ion ,  and s t a t e d  t h a t  he  

had k i l l e d  Maher because  " I  c a n ' t  s t and  a b i t c h y  ch ick ."  

Stano is unable  t o  demonstra te  a c o l o r a b l e  showing of 



factual  imoc ence. A mere showing that  other suspects were 

properly ruled out by the police in  the present cases or that  a 

victim had changed the  clothes she was l a s t  seen i n  hardly 

supports a claim of innocence and puts no burden of refutat ion 

upon the  shoulders of the s t a t e .  



STATEMENT OF THE CASE 

G e r a l d  Eugene S t a n o  w a s  i n d i c t e d  by t h e  V o l u s i a  County Grand 

J u r y  f o r  b o t h  murders  o n  J a n u a r y  18, 1983. ( R  450-451) S t a n o  w a s  

f o r m a l l y  a r r a i g n e d  on  F e b r u a r y  8, 1983 ( R  284) .  S tano  p e r s o n a l l y  

r e q u e s t e d  A s s  i s t a n t  P u b l i c  Defender  Howard P e a r l  t o  be a s s i g n e d  

t o  h i s  case. ( R  285) Copies of t h e  i n d i c t m e n t s  were p rov ided  and 

M r .  P e a r l  waived t h e  r e a d i n g  of t h e  i n d i c t m e n t .  S t a n o ,  t h r o u g h  

h i s  c o u n s e l ,  e n t e r e d  pleas of n o t  g u i l t y  i n  each  case. ( R  286) 

On March 11, 1983,  S t a n o  moved to  withdraw h i s  p r e v i o u s l y  

e n t e r e d  pleas o f  n o t  g u i l t y  and to  e n t e r  a p l e a s  of  g u i l t y  (R 

2 8 9 ) .  F u r t h e r ,  S t a n o  announced, t h r o u g h  c o u n s e l ,  h i s  i n t e n t  i o n  

t o  waive a s e n t e n c i n g  j u r y  i n  t h e  p e n a l t y  phase .  ( R  289) 

M r .  P e a r l  s t a t e d  a t  t h e  o u t s e t  of t h e  h e a r i n g  t h a t  h e  had  

n o t  y e t  r e c e i v e d  f u l l  d i s c o v e r y  from t h e  s t a te ,  and t h e r e f o r e ,  h e  

was ". . . n o t  f u l l y  p r e p a r e d  t o  a d v i s e  him as  to  whether  t h e  

s t a te  h a s  s u f f i c i e n t  e v i d e n c e  to c o n v i c t  him or n o t .  H e  i s  -- 

convinced t h a t  t h e y  do.  . . . ( H ) e  a s s u r e d  me t h a t  t h o s e  - 

s t a t e m e n t s  ( c o n f e s s i o n s )  were made v o l u n t a r i l y  . . . H e  f e e l s  t h a t  

h e  wants  t o  go  forward  and e n t e r  h i s  plea r a t h e r  t h a n  go  t h r o u g h  

a t r i a l .  . . . H e  t e l l s  m e  t h a t  h e  does  n o t  want a t r i a l . "  ( R  290- ----- 
291) The c o u r t  t h e n  i n q u i r e d ,  

The Cour t :  M r .  S t a n o ,  d o  you care t o  comment on 
what M r .  P e a r l  h a s  j u s t  s a i d ?  

The Defendant :  No.  I b e l i e v e  e v e r y t h i n g  w a s  
q u i t e  s u f f i c i e n t  t h a t  h e  s a i d .  

The Cour t :  H e  s t a t e d  t h i n g s  a c c u r a t e l y ?  

The Defendant :  Y e s .  

The Cour t :  You ' re  i n  agreement  w i t h  what he 



s a i d ?  

The Defendant :  Yes, s i r . ,  ( R  291)  

A f t e r  t h e  s t a t e  e x p l a i n e d  that  t h e  d i s c o v e r y  d e l a y  w a s  due 

t o  the p o s s i b l e  s imilar  f a c t  e v i d e n c e  of t h e  o t h e r  cases, and M r .  

P e a r l  a g r e e d  that  he had no o b j e c t i o n ,  S t a n o  w a s  p l a c e d  under  

o a t h .  ( R  291-293) S t a n o  p e r s o n a l l y  a g r e e d  tha t  he w a s  p r e s e n t l y  

competent  and competent  a t  the t i m e  the o f f e n s e s  were committed 

and n o t h i n g  to  the c o n t r a r y  is s u g g e s t e d .  ( R  294-295) 

T h e  c o u r t  e x p l a i n e d  the o n l y  t w o  p o s s i b l e  s e n t e n c e s ,  and 

e x p l a i n e d  i n  d e t a i l  the u s u a l  b i f u r c a t e d  p r o c e e d i n g s .  ( R  296)  

T h e  judge e x p l a i n e d  : 

And t h e y  ( the j u r y )  l i s t e n  to the e v i d e n c e  i n  
m i t i g a t i o n  and a g g r a v a t i o n  under  F l o r i d a  S t a t u t e  
921.141. They come back w i t h  a recommendation 
a s  to  l i f e ,  or d e a t h ,  t o  t h e  judge .  And the 
d e c i s i o n  is the sole d e c i s i o n  of the judge. But 
under  F l o r i d a  l a w ,  the way i ts  evo lved ,  t h e  
judge i s  p r e t t y  w e l l  bound by the j u r y  
recommendation. . . .So, i n  e s s e n c e ,  what y o u ' r e  
d o i n g  is y o u ' r e  t a k i n g  the j u r y  o u t  of  t h e  
p r o c e e d i n g s .  Okay. S i r ,  d o  you u n d e r s t a n d  t h a t ?  

T h e  Defendant :  Y e s ,  s i r .  

The C o u r t :  Okay, you have  been t h r o u g h  t h i s  
w i t h  M r .  P e a r l ,  h a v e  you n o t ?  

The Defendant :  Yes,  S i r .  

T h e  Cour t :  Okay. Do you h a v e  a n y  q u e s t i o n s  of 
me o r  M r .  P e a r l  a t  t h i s  t ime?  

T h e  Defendant :  None. ( R  296-297) 

T h e  d e f e n d a n t  t h e n  p e r s o n a l l y  e n t e r e d  p l e a s  of g u i l t y  i n  both 

cases. ( R  2 9 8 ) .  The meaning of a g u i l t y  p l e a  as an a d m i s s i o n  of  

g u i l t  w a s  e x p l a i n e d  and acknowledged by S t a n o .  ( R  299)  T h e  

c o n s t i t u t i o n a l  r i g h t s  he w a s  wa iv ing  were f u l l y  e x p l a i n e d .  ( R  

299-300).  S t a n o  thr ice s t a t e d  that  the p l e a  w a s  c o m p l e t e l y  



voluntary. ( R  300, 303) Stano also t e s t i f i e d  tha t  he was f u l l y  

sa t i s f i ed  with the  services of M r .  Pearl and had no complaints or 

questions. ( R  303) 

The s t a t e  established a factual  basis for the pleas. A s  t o  

Mary Kathleen Muldoon, the s t a t e  introduced L t .  Goodson's 

complaint af f idavi t  (wherein Goodson s t a t e s  Stano o ra l ly  

confessed to committing Muldoon's murder to  Goodson), the medical 

examiner's report ,  photographs, and an offense report ,  a l l  

without objection. ( R  304-309) Further, the s t a t e  introduced 

without object ion Stano' s written con£ ession in the Muldoon case. 

( R  310). Stano admitted tha t  the document was in  h i s  handwriting 

and genuine. ( R  311) Stano admitted the  truthfulness of the 

f ac t s  of the Muldoon case as  outlined by the  s t a t e  and maintained 

h i s  g u i l t y  plea. ( R  312) The court spec i f ica l ly  found t h a t  the 

plea was made knowingly, in te l l igent ly ,  and voluntari ly with the 

advice of counsel, a competent attorney with whom Stano was 

sa t i s f i ed .  ( R  312) 

A s  t o  the  Susan Bickrest case, the  s t a t e  established the  

factual  bas is through the af f idav i t ,  sher i f f  ' s  department report ,  

medical examiner's autopsy report ,  death c e r t i f i c a t e s  and 

photographs, a l l  admitted without objection. ( R  312-316) Stano 

af  f irmed the  authent ic i ty  and truthf ulness of h i s  con£ ession, 

which was a l so  admitted. ( R  317-318) The defendant then 

maintained h i s  plea of gui l ty .  ( R  318) The court spec i f ica l ly  

found that  the plea was knowingly, i n t e l l igen t ly  and voluntari ly 

made, with the  advice of competent counsel with whom Stano was 

s a t i s f i e d .  ( R  318-319) Stano was adjudicated gui l ty  of both 



murders. ( R  323) 

The s en t enc ing  hea r ing  was conducted June  8 through l o t h ,  

1983. ( R  1) P r i o r  t o  t h e  proceedings ,  t h e  c o u r t  mentioned two 

pending motions.  ( R  10 ,  615-619, 459-486) Attached t o  one of 

t h e s e  motions were p o r t i o n s  of t h e  p l e a  en t e r ed  i n  1981, where 

S tano  e n t e r e d  t h r e e  g u i l t y  p l e a s  t o  t h r e e  counts  of f i r s t  degree  

murder i n  exchange f o r  t h e  s t a t e  no t  pursu ing  o t h e r  murder c a s e s ,  

and f o r  t h e  s t a t e  recommending s en t ences  of l i f e .  ( R  464) 

C e r t a i n  s t a t emen t s  made by Judge Foxman du r ing  t h e  1981  p l e a  

h e a r i n g  n e c e s s i t a t e d  i n q u i r y  of t h e  defendan t .  ( R  11) Stano was 

p laced  under oa th ,  and s t a t e d  t h a t  h e  had no o b j e c t i o n  t o  t h e  

judge p r e s i d i n g  i n  t h e s e  c a s e s .  ( R  1 2 )  Stano f u r t h e r  s t a t e d  t h a t  

h e  p e r s o n a l l y  wanted t o  main ta in  h i s  g u i l t y  p l e a  and waiver of  a  

a sen t enc ing  ju ry .  ( R  1 3 )  Stano t e s t i f i e d  t h a t  h e  was s a t i s f i e d  

w i t h  t h e  s e r v i c e s  of h i s  counse l  and t h a t  h e  had no q u e s t i o n s  o r  

compla in t s  a t  a l l .  ( R  1 3 )  

The c o u r t  t h e n  e n t e r t a i n e d  t h e  defense  motion i n  l imine  

regard ing  t h e  p r e sen t ence  i n v e s t i g a t i o n  r e p o r t .  The mot ion  was 

g ran ted  t o  t h e  e x t e n t  t h a t  t h e  c o u r t  agreed t h a t  t h e  PSI r e p o r t  

would no t  be used by him t o  e s t a b l i s h  any f a c t  i n  aggrava t ion .  ( R  

14-24) 

The s t a t e  p resen ted  t es t imony  from s e v e r a l  w i tne s se s  

de sc r ibed  above. The s t a t e  and de fense  s t i p u l a t e d  t h a t  i f  D r .  

Ann McMillan had been a v a i l a b l e  t o  t e s t i f y ,  she  would s t a t e  h e r  

op in ion  t o  a r ea sonab l e  medical  c e r t a i n t y  t h a t  t h e  defendant  

commited t h e  murders wh i l e  under t h e  i n f l u e n c e  of extreme mental 

o r  emot iona l  d i s t u r b a n c e ,  and t h a t  h i s  a b i l i t y  t o  conform h i s  



conduc t  t o  t h e  r e q u i r e m e n t s  of  t h e  l a w  w a s  s u b s t a n t i a l l y  

i m p a i r e d .  ( R  113-114) $921 . I 4 1  ( 6 ) ( b )  ( f ) ,  F l a .  S t a t .  ( 1 9 8 3 ) .  

The s t a te  s t i p u l a t e d  t o  t h e  i n t r o d u c t i o n  of r e p o r t s  of p r i o r  

p s y c h i a t r i c  e x a m i n a t i o n s  conduc ted  o n  S t a n o  b y  D r s .  Carrera, 

Bernard ,  and S t e r n  i n  1981.  (R 117)  The d e f e n s e  and s t a te  

s t i p u l a t e d  to t h e  e x p e r t i s e  of D r s .  Carrera, Berna rd ,  S t e r n  and 

Davis  (R 118-119),  and i n d i c a t e d  t h a t  t h e s e  f o u r  p s y c h i a r i s t s  

would be c a l l e d  j o i n t l y  by t h e  s t a te  and t h e  d e f e n s e .  ( R  1 1 9 )  

D r .  C a r r e r a  t e s i f i e d  t h a t  b a s e d  upon t w o  e x a m i n a t i o n s  o f  

S t a n o  i n  1981,  a s  w e l l  as  a o n e  h o u r  e x a m i n a t i o n  t h a t  morning ( R  

1 2 0 ) ,  i n  h i s  p r o f e s s i o n a l  o p i n i o n ,  G e r a l d  S t a n o  w a s  - n o t  under  the 

i n f l u e n c e  o f  e x t r e m e  m e n t a l  or e m o t i o n a l  d i s t u r b a n c e  e i t h e r  when 

h e  murdered Susan  B i c k r e s t  or Kathy Muldoon. ( R  121-122).  

$921.141 ( 6 ) ( b ) ,  F l a .  S t a t .  ( 1 9 8 3 ) .  H e  f u r t h e r  o p i n e d  t h a t  

S t a n o ' s  menta l  c a p a c i t y  was n o t  s u b s t a n t i a l l y  impa i red  when h e  

committed e i t h e r  murder .  (R 121-123) On c r o s s - e x a m i n a t i o n ,  D r .  

Carrera s a i d  i n  making t h i s  d i a g n o s i s ,  h e  t o o k  i n t o  a c c o u n t  

s e v e r a l  f a c t o r s  b r o u g h t  t o  h i s  a t t e n t i o n  b y  M r .  P e a r l  i n c l u d i n g  

S t a n o  ' s impover ished  e a r l y  c h i l d h o o d ,  unhappy m a r r i a g e  and 

a l l e g e d  u s e  o f  a l c o h o l .  (R 124-126) M r .  P e a r l  e x p l o r e d  S t a n o ' s  

supposed  " l o s s  of  c o n t r o l "  and "anger"  w i t h  t h e  d o c t o r .  (R 124- 

1 2 9 )  

D r .  George W. Barnard  c o n c u r r e d  w i t h  D r .  Carrera 's  o p i n i o n s  

as  t o  t h e  non-ex i s t ence  of t h e s e  f a c t o r s .  ( R  132-136) Both 

d o c t o r s  b a s e d  t h e i r  o p i n i o n  t h a t  S t a n o  w a s  able to  c o n t r o l  h i s  

ange r  from v a r i o u s  f a c t s  i n c l u d i n g  h is  a s p o r t a t i o n  of t h e  v i c t i m s  

o v e r  t w e n t y  m i l e s ,  as  w e l l  as i n i t i a l  o u t b u r s t s  of v i o l e n c e  



followed by control t o  the  point Stano could drive t o  a secluded 

spot to  further at tack h i s  prey. ( R  146-148) 

Dr. Fernando Stern t e s t i f i e d ,  based upon h i s  1980 

examination of Gerald Stano and an interview the day before, i n  

h i s  professional opinion, both murders were committed while Stano 

was under the influence of extreme mental or emotional 

disturbance. ( R  152-153) However, Dr. Stern was of the opinion 

that  "he knew it was criminal." ( R  154) 

Dr. Robert Davis t e s t i f i e d  tha t  he counseled Gerald Stano 

three times i n  1976 for marital problems, and examined him 

psychiatrically i n  1980 and the preceding day. ( R  156) He was 

unable t o  s t a t e  an opinion a s  t o  whether the  murders were 

committed under the influence of extreme emotional or mental 

disturbance, however, he agreed with a l l  the other doctors '  

testimony tha t  Gerald Stano appreciated the criminali ty of h i s  

conduct. ( R  158) 

After further testimony, both sides rested t h e i r  case. ( R  

2 2 7 ) .  The defense asked the court to  consider the previously 

f i l e d  motion t o  preclude the imposition of the death penalty. ( R  

231, 459-486) The defense agreed tha t  when the previous three 

l i f e  sentences were imposed i n  consideration for not pursuing 

three other homicides ". . . it had been made clear tha t  there 

was no deal by which it could be said tha t ,  i n  any future cases, 

that  a l i f e  sentence was promised." ( R  231) The judge agreed 

tha t  was h i s  memory of the prior cases. 

Af  t e r  arguments, the court reserved sentencing u n t i l  June 

13, 1983. In h i s  remarks a t  sentencing, Judge Foxman noted that  



Stano then had eight convictions of f irst  degree murder. None of 

the cases had any discernible motive. "These murders a re  

completely senseless. " ( R  329) Judge Foxman then sentenced 

Gerald Stano t o  death i n  each case. ( R  330-332) Written findings 

of fac t  in  support of the  death penalty were f i l e d  

contemporaneously, a  separate sentencing order for  each case, 83- 

188-C and 83-189-C. ( R  621-625: SR 3-5) The court also entered 

an order denying the  motion t o  preclude the imposition of the  

death penalty. ( R  620) 

Notice of appeal was timely f i led  on July 8 ,  1983. ( R  

634). The two cases were consolidated for  purposes of appeal. 

The public defender was appointed t o  represent Stano on appeal. 

( R  632) 

Assistant Public Defender Christopher Quarles, the  Chief of 

Capital Appeals Division of the  Seventh Judic ia l  Circui t ,  O f f  ice  

of the Public Defender, f i l ed  the  i n i t i a l  brief  i n  the d i rec t  

appeal on January 3, 1984. Appellant argued tha t  the  sentence of 

death in each case was improper for several reasons: the  court 

improperly found cer ta in  aggravating circumstances t o  ex i s t ,  

fa i led t o  find s ta tu tory  mitigating circumstances concerning 

mental capacity, and fa i led  t o  give proper weight t o  the 

m i t  igating circumstances tha t  were established, and improperly 

sentenced Stano t o  death. Appellant re l ied on D r .  Ann McMillan9s 

report ,  admitted by s t ipulat ion,  since she was the only 

psychiatr ist  who was of the opinion tha t  both mental mitigating 

factors  were present, and re l ied on D r s .  Stern and Davis t o  

es tabl ish  one of the factors .  Appellant argued that  D r .  



M c M i  l l a n '  s  diagnosis was more credible based upon her extensive 

evaluations of Stano. Dr. McMillan's report was spec i f ica l ly  

c i t ed  by the court as a mitigating circumstance in both cases. 

Mr. Quarles a l so  argued on appeal tha t  the t r i a l  court 

improperly denied the  motion t o  preclude consideration of the 

death penalty, authored by Mr. Quarles. ( R  459-486) This 

argument re l ied  upon Harris v.  Pulley, 692 F.2d 1189 (9th Cir. 

1982), for the proposition t h a t  proportionality review, comparing 

these two murders t o  the  prior s i x  murders for which Stano had 

received l i f e  sentences, demonstrated tha t  the f a c t s  of the  

Muldoon and Bickrest murders were no more compelling than the  

murders for  which he received l i f e  sentences. Appellant argued 

t h a t  the  same prosecutor, the same judge, the same s e t  of 

circumstances were present i n  1981 and 1983, therefore,  Stano 

should be sentenced to  l i f e  imprisonment for these two murders. 

On September 2, 1981, Gerald Stano entered pleas of gu i l ty  

t o  the f i r s t  degree murders of Mary Carol Maher (case no. 80- 

1046-CC), Toni Haddocks (case no. 80- 2489-BB) , and Nancy Heard 

(case no. 81-2508-CC) . These crimes were committed, respectively 

i n  January, 1980, February, 1980 and January, 1975. Based upon 

several psychiat r ic  evaluations, Stano was found competent t o  

stand t r i a l  i n  1981. ( R  466) The written plea negotiations 

entered in  these cases were tha t  Stano enter  pleas of g u i l t y  i n  

each of these three  cases, i n  exchange for the  s t a t e  not seeking 

In h i s  motion for post-conviction r e l i e f ,  Stano d i r ec t ly  
contradic ts  h i s  evaluation of D r .  McMillan's expert i se  presented 
on appeal. 



t h e  d e a t h  pena l t y .  ( R  467) F u r t h e r ,  t h e  s t a te  agreed t o  "no1 

p ros "  t h e  aggravated b a t t e r y  i nvo lv ing  Donna Hensley,  ( R  480) ,  

and agreed no t  t o  p ro secu t e  S tano  f o r  t h e  murders of Linda 

Hamilton, Ramona Neal and J a n e  Doe. ( R  485) 

A s en t enc ing  j u r y  was waived i n  t h e  i n s t a n t  c a s e  i n  p a r t  a s  

a  t a c t i c a l  d e c i s i o n  t o  i n s u r e  t h a t  t h e s e  two c a s e s  would be i n  

t h e  same p o s t u r e  a s  t h e  p r i o r  t h r e e  c a s e s  from 1981: t h e  same 

judge,  t h e  same p r o s e c u t o r ,  t h e  same plea/conf  e s s i o n ,  t h e  same 

c i rcumstances  of murder. The s t r a t e g y  was c l e a r  t o  t r y  t o  compel 

Judge Foxman t o  g i v e  Stano l i f e  s en t ences  i n  1983, j u s t  a s  h e  had 

done i n  1981. 

The Supreme Cour t  of F l o r i d a  a f f i rmed  S t a n o ' s  c o n v i c t i o n  and 

s en t ences  on November 1, 1984. Stano v. S t a t e ,  460 So. 2d 890 

a  l la. 1984) .  (PA 5)  Appe l lan t  moved f o r  r e h e a r i n g  on November 

13,  which was denied on  January  13 ,  1985. Mandate i s sued  

February  19 ,  1985. 

On o r  about  March 15, 1985, A s s i s t a n t  P u b l i c  Defender 

Chr i s t ophe r  Q u a r l e s  f i l e d  a P e t i t i o n  f o r  W r i t  of C e r t i o r a r i  i n  

t h e  United S t a t e s  Supreme Cour t .  The p r imary  a l l e g a t i o n  i n  t h i s  

p e t i t i o n  was t h a t  t h e  Supreme Court  of F l o r i d a  approved t h e  

s en t ence  of d e a t h  based upon agg rava t i ng  c i rcumstances  t h a t  had 

not  been e s t a b l i s h e d  beyond a reasonab le  doubt .  The p e t i t i o n  f o r  

w r i t  of c e r t i o r a r i  was den ied  on May 13 ,  1985. 

On November 6 ,  1986, Governor Bob Graham s igned  a d e a t h  

war ran t  i n  bo th  t h e  Muldoon and B ick re s t  c a s e s ,  e f f e c t i v e  noon, 

Wednesday, t h e  26th day of November, 1986 and ending noon, 

Wednesday, t h e  3rd day of December, 1986. 



The motion t o  vacate the  judgments and sentences i n  these 

two consolidated cases was f i l ed  on Sunday November 30, 1986. A 

hearing on the motion was conducted the  morning of December 1, 

1986, and a s tay of execution entered so tha t  further argument 

could be presented. 

On March 1 2 ,  1987, the  s t a t e  f i l ed  i ts  answer t o  the motion, 

with accompanying appendix. A traverse was f i l ed  April 3. 

A hearing was held before Judge Foxman on April 9, 1987. 

Four days l a t e r ,  the court entered an order denying a l l  r e l i e f .  

Stano moved for rehearing, which was denied a f t e r  a response by 

the s t a t e .  

Notice of appeal was timely f i l e d ,  and t h i s  appeal follows. 



SUMMARY OF ARGUMENTS 

POI, 1 
The mot ion ,  answer ,  r e c o r d  on a p p e a l  and argument p r e s e n t e d  by 

c o u n s e l  below c o n c l u s i v e l y  demons t ra t e  t h a t  S t a n o  w a s  no t  

e n t i t l e d  t o  any  r e l i e f  , i n c l u d i n g  a n  e v i d e n t i a r y  h e a r i n g .  

POINT I1 
S t a n o ' s  c o u n s e l  w a s  n o t  i n e f f e c t i v e  f o r  f a i l i n g  t o  a t t a c k  t h e  

p r i o r  c o n v i c t i o n s  used i n  a g g r a v a t i o n  b e c a u s e  h e  had no d u t y  t o  

act  as c o l l a t e r a l  c o u n s e l .  F l o r i d a  l a w  is clear t h a t  a d e f e n d a n t  

canno t  a t t a c k  c o n v i c t i o n s  used to  e s t a b l i s h  t h i s  a g g r a v a t i n g  

c i r c u m s t a n c e .  Even i f  c o u n s e l  h a d  s u c c e s s f u l l y  a t t a c k e d  t h e  

p r i o r  c o n v i c t i o n s ,  th is  a g g r a v a t i n g  f a c t o r  is s t i l l  p r o p e r  i n  

t h i s  case because  S t a n o  w a s  b e i n g  s e n t e n c e d  f o r  two murders .  The 

B i c k r e s t  c o n v i c t i o n  e s t a b l i s h e s  t h i s  f a c t o r  i n  t h e  Muldoon case 

a and v i c e  v e r s a ,  so no p r e j u d i c e  can  be e s t a b l i s h e d .  

Counsel  a d e q u a t e l y  i n v e s t i g a t e d  t h e s e  cases by r e q u e s t i n g  

and r e v i e w i n g  d i s c o v e r y  materials and by c o n d u c t i n g  

d e p o s i t i o n s .  H i s  c l i e n t ' s  i n s i s t e n c e  on  immedia te ly  e n t e r i n g  a 

p l e a  of g u i l t y  n e c e s s a r i l y  l i m i t e d  t h e  scope  of r e a s o n a b l e  

i n v e s t i g a t i o n ,  and c o u n s e l  w a s  not  r e q u i r e d  to  f u r t h e r  

i n v e s t i g a t e  g i v e n  h i s  competent  c l i e n t ' s  desire t o  p l e a d  g u i l t y .  

The r e c o r d  c o n c l u s i v e l y  r e f u t e s  any a l l e g a t i o n  t h a t  t h e  

p l e a s  or con£ ess i o n s  were i n v o l u n t a r y .  S tano  h a s  f a i l e d  t o  

s u f f i c i e n t l y  a l l e g e  e i t h e r  d e f i c i e n t  per formance  or p r e j u d i c e  

such t h a t  t h e  outcome of  t h e  p r o c e e d i n g s  would have  been any 

d i f f e r e n t .  

POINT I11 
The r e c o r d  c o n c l u s i v e l y  r e f u t e s  t h e  claim t h a t  S t a n o  d i d  no t  

knowingly and i n t e l l i g e n t l y  waive a j u r y  d u r i n g  t h e  s e n t e n c i n g  



a phase. Stano i s  unable t o  es tab l i sh  t h a t  Mr. Pearl rendered 
- 

ineffect ive  ass is tance of counsel in  regard t o  h i s  advice t o  

waive a sentencing jury. 

POINT I V  
This issue should have been raised on d i r ec t  appeal, and so is 

now procedurally barred. His claim tha t  h i s  voluntary statements 

t o  h i s  own mental heal th  experts were improperly introduced 

because he was not advised of h i s  Miranda r igh t s  is unavailing 

under Buchanan v. Kentucky, i n f r a .  Stano requested the  mental 

examination and jointly introduced the report i n to  evidence, 

v i t i a t i n g  any concern under Es t e l l e  v. Smith, in f ra .  

POINT V 
The issue of the appropriate use of the presentence invest igation 

report could and should have been raised on d i rec t  appeal and is 

now procedurally barred. The record r e l ec t s  t ha t  the  PSI  was 

used to  es tab l i sh  only mitigating evidence, so Stano cannot 

es tab l i sh  prejudice. 

POINT VI 
The issue of whether the t r i a l  judge should have recused himself 

has been waived, and the  court properly found t h i s  claim 

barred. The defense aff irmatively requested the  judge t o  hear 

these cases upon inquiry by the  court .  No motion to  disqual i fy  

was f i l e d  nor was the  issue raised on appeal. 

POINT VII 
Appellant cannot at tack the competency of h i s  counsel v ia  the 

competency of mental heal th  experts who presented evidence on h i s  

behalf.  The t e s t  he uses t o  c r i t i c i z e  D r .  Ann McMillan was not a 

pa r t  of the record in  the or ig ina l  case but only appeared a f t e r  

co l l a t e ra l  a t tacks  began. 



POINT I 

THE TRIAL COURT CORRECTLY CONCLUDED 
THAT NO EVIDENTIARY HEARING WAS 
NECESSARY. 

I n  t h e  o r d e r  denying 3.850 r e l i e f ,  t h e  t r i a l  judge s t a t e d  

t h a t  h e  had ". . . reviewed t h e  o r i g i n a l  c i r c u i t  c o u r t  f i l e s ,  t h e  

d e f e n d a n t ' s  3.850 motion, w i th  appendix;  t h e  s tate ' s p r e l i m i n a r y  

response and main response  w i th  appendix,  t h e  defendan t  ' s 

t r a v e r s e ,  and t h e  e n t i r e  record  on a p p e a l ,  a l l  of which a r e  

i nco rpo ra t ed  h e r e i n .  . . " (T 250) The c o u r t ' s  o r d e r  quoted 

e x t e n s i v e l y  from t h e  record  and addressed each c l a i m  s e p a r a t e l y ,  

then  concluded t h a t  t h e  record ,  f i l e s  and p l ead ings  c o n c l u s i v e l y  

demonstra te  t h e  defendan t  w a s  n o t  e n t i t l e d  t o  an  e v i d e n t i a r y  

h e a r i n g  o r  any o t h e r  r e l i e f .  (T  258) On a p p e a l ,  a p p e l l a n t  

contends  t h a t  h e  w a s  e n t i t l e d  t o  an  e v i d e n t i a r y  h e a r i n g .  

I n  t h e  r ecen t  d e c i s i o n  of S q u i r e s  v. S t a t e ,  12  F.L.W. 512 

( F l a .  O c t .  1, 1987) ,  t h i s  c o u r t  s t a t e d ,  "Since  t h e  c o u r t  n e i t h e r  

h e l d  an e v i d e n t i a r y  h e a r i n g  nor a t t a c h e d  any p o r t i o n  of t h e  

record  t o  t h e  o r d e r  of d e n i a l ,  our  review is l i m i t e d  t o  

de te rmin ing  whether t h e  motion on i ts  f a c e  c o n c l u s i v e l y  shows 

t h a t  S q u i r e s  is e n t i t l e d  t o  no r e l i e f  ." Id .  Appe 11 ee 

r e s p e c t f u l l y  s u g g e s t s  that  t h i s  o r d e r  i n c o r p o r a t e s  by r e f e r e n c e  

t h e  a p p e l l a t e  record ,  f i l e s  and p l ead ings ,  and t h e r e f o r e  t h i s  

c o u r t ' s  review i n  t h i s  c a s e  is n o t  l i m i t e d  t o  t h e  motion 

i t s e l f .  Moreover, i n  Lightbourne v. S t a t e ,  471 So.2d 27 (F l a .  

1985) ,  t h i s  c o u r t  determined t h a t  it was not  e r r o r  t o  f a i l  t o  

a t t a c h  a copy of t h e  record  t o  t h e  o r d e r  denying r e l i e f ,  c i t i n g  

Goode v. S t a t e ,  403 So.2d 931  l la. 1981) .  When r u l e  3.850 was 

amended i n  1984, t h e  judge was g iven  t h e  o p t i o n  of o r d e r i n g  a 



response  from t h e  s t a t e  be£ ore de t e rmin ing  whether an e v i d e n t i a r y  - 

h e a r i n g  was nece s sa ry .  The F l o r i d a  Bar R e :  Amendment t o  Rules o f  

Cr imina l  Procedure  (Rule  3 .850) ,  460 So.2d 907, 908 ( F l a .  

1 9 8 4 ) .  Indeed,  t h i s  c o u r t  h a s  r u l e d  i n  some i n s t a n c e s  t h a t  an 

examinat ion of t h e  r e co rd  is r equ i r ed .  See, S t e i n h o r s t  v. S t a t e ,  

498 So. 2d 414 ( F l a .  1986 ) .  Theref  o r e ,  a p p e l l e e  r e s p e c t f u l l y  

s u g g e s t s  t h a t  t h i s  hono rab l e  c o u r t  may review t h e  e n t i r e  r e co rd ,  

p l ead ings  and argument of counse l  t o  de te rmine  whether summary 

d e n i a l  of  t h e  motion was a p p r o p r i a t e .  

The law is c l e a r  t h a t  when t h e  motion and record  

c o n c l u s i v e l y  demons t ra te  t h a t  t h e  movant is n o t  e n t i t l e d  t o  

r e l i e f ,  t h e  motion may be den ied  wi thou t  an e v i d e n t i a r y  h e a r i n g .  

R i l e y  v. S t a t e ,  433 So.2d 976 ( F l a .  1983 ) ;  F o s t e r  v. S t a t e ,  400 

So.2d 1 ( F l a .  1 9 8 1 ) .  Numerous d e c i s i o n s  from t h i s  c o u r t  have  

a f f i rmed  d e n i a l s  of 3.850 mot ions  i n  d e a t h  c a s e s  wi thou t  an 

e v i d e n t i a r y  h e a r i n g ;  r e cen t  c a s e s  i n c l u d e  DeLap v. S t a t e ,  505 

So.2d 1321 ( F l a .  1987 ) ;  Agan v. S t a t e ,  503 So.2d 1254 ( F l a .  

1 9 8 7 ) ;  He, 501 So.2d 1279 ( F l a .  1986) ;  S tano  v. 

S t a t e ,  497 So. 2d 1185 (F l a .  1986) ;  Pa rker  v.  S t a t e ,  491 So. 2d 532 

( F l a .  1 9 8 6 ) ;  James v. S t a t e ,  489 So.2d 737 ( F l a .  1986) ;  Har ich  v. 

S t a t e ,  484 So. 2d 1239  l la. 1986 ) ;  Troede l  v .  S t a t e ,  479 So.2d 

736 ( F l a .  1985) :  P o r t e r  v. S t a t e ,  478 So.2d 33 ( F l a .  1985) ;  

Middleton v. S t a t e ,  465 So.2d 1218 ( F l a .  1985) .  None of t h e s e  

c a s e s  were s u c c e s s i v e  motions;  a l l  i nvo lve  summary d e n i a l s  of t h e  

f i r s t  motion fo r  pos t - conv i c t i on  r e l i e f .  There a r e ,  of c o u r s e ,  

many d e c i s i o n s  b e f o r e  1985 upholding d e n i a l s  of 3.850 mot ions  

wi thou t  e v i d e n t i a r y  h e a r i n g s ,  b u t  t h e s e  c a s e s  a r e  i l l u s t r a t i v e  of 



the  point tha t  there  is nothing extraordinary about summary 

denials of motions for  post-conviction re l ie f  in  cap i t a l  cases. 

O f  the eight  claims raised in  the motion, the  court found 

tha t  Stano had e i ther  waived consideration of the issues by 

f a i l i n g  t o  object or ra i se  the  issue on appeal, or found tha t  the 

record conclusively refuted a l l  claims except the  ineffect ive  

assistance of counsel claim, and, a s  w i l l  be discussed more f u l l y  

i n  Point 11, i n f ra ,  correct ly  determined tha t  no re l ief  was 

warranted on t h i s  or any claim. Stano is unable t o  demonstrate 

that  he was prejudiced because the alleged errors  of counsel 

". . .played no par t  i n  the  balancing of aggravating and mitigating 

fac tors  ..." DeLap v .  Sta te ,  505 So.2d a t  1323. The t r i a l  court 

cor rec t ly  concluded t h a t  no evidentiary hearing was necessary 

because the record conclusively demonstrates tha t  Stano is 

e n t i t l e d  t o  no r e l i e f .  



POINT I1 (CLAIM I )  

COUNSEL RT3NDERED EFFECTIVE 
ASS1 STANCE OF COUNSEL, STAN0 CANNOT 
ESTABLISH EITHER DEFICIENT 
PERFORMANCE OR PREJUDICE . 

S t a n o  c l a i m s  tha t  he was den ied  e f f e c t i v e  a s s i s t a n c e  of  

c o u n s e l  a t  c r i t i c a l  s t a g e s  of the p r o c e e d i n g s .  T h i s  claim is 

b a s e d  p r i m a r i l y  o n  the a l l e g a t i o n  tha t  the c o n f e s s i o n s  were 

uncons t  i t u t  i o n a l l y  o b t a i n e d ,  and c o u n s e l ' s  f a i l u r e  t o  i n v e s t i g a t e ,  

d i s c o v e r ,  and a t t a c k  the c o n f e s s i o n s  on  the basis of these a l l e g e d  

i n f i r m i t i t e s  was u n r e a s o n a b l e .  H e  a l l e g e s  that  the s ta te  w i t h h e l d  

the e x c u l p a t o r y  e v i d e n c e  tha t  the c o n f e s s i o n s  were c o e r c e d ,  and /o r  

c o u n s e l  was i n e f f e c t i v e  f o r  f a i l i n g  to  d i s c o v e r  t h i s  " f a c t " .  

There is a u t h o r i t y  f o r  the p r o p o s i t i o n  tha t  the v o l u n t a r i n e s s  

o f  a g u i l t y  plea is an  i s s u e  that  c o u l d  and s h o u l d  be r a i s e d  o n  

d i r e c t  a p p e a l .  Robinson v. S t a t e ,  373 So.2d 898 ( F l a .  1979) :  

E l l e d g e  v. S t a t e ,  432 So.2d 35 ( F l a .  1 9 8 3 ) ;  Washington v. S t a t e ,  

362 So.2d 658 ( F l a .  1 9 7 8 ) ;  Trawick v.  S t a t e ,  473 So.2d 1235 ( F l a .  

1 9 8 5 ) .  But see, Mikenas v. S t a t e ,  460 So.2d 359 ( F l a .  1 9 8 4 ) .  

S t a n o  s e e k s  t o  c i r cumven t  th i s  p r o h i b i t i o n ,  however,  by p h r a s i n g  

the i s s u e  as  one  of i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  

A l a r g e  p o r t i o n  of S t a n o ' s  a t t a c k  is a d d r e s s e d  t o  the prior 

c o n v i c t i o n s  used  i n  a g g r a v a t i o n .  H e  con tended  that  c o u n s e l  was 

embro i l ed  i n  a " c o l l u s i o n "  or " c o n s p i r a c y "  w i t h  D r .  Ann McMillan, 

P a u l  C r o w ,  and M r .  P e a r l ' s  co-counse l ,  Don J a c o b s o n  ( T  26).  A s  a 

r e s u l t  o f  th is  " p a r t n e r s h i p " ,  it is a l l e g e d  tha t  M r .  P e a r l  f a i l e d  

t o  a t t a c k  the prior c o n v i c t i o n s  o u t  o f  a " c o n f l i c t  o f  i n t e r e s t . "  Y 

a T h i s  posit i o n  is i n c o r r e c t  f o r  s e v e r a l  r e a s o n s .  

F i r s t ,  F l o r i d a  l a w  is clear tha t  a d e f e n d a n t  canno t  a t t a c k  



t h e  conv ic t ions  used t o  e s t a b l i s h  t h i s  aggrava t ing  c i rcumstance i n  

t h i s  murder case .  Mann v. S t a t e ,  482 So.2d 1360 ( F l a .  1986) ;  

James v .  S t a t e ,  489 So.2d 737 (F l a .  1986):  Adams v. S t a t e ,  449 

So.2d 819 ( F l a .  1984) .  I t  is not e r r o r  t o  r e fuse  t o  de lay  t h i s  

ca se  u n t i l  Stano can a t t a c k  t h e  p r i o r  conv ic t ions .  Mann, sup ra .  

The l o g i c  behind t h i s  r u l e  is  r e a d i l y  apparen t .  Many 

murderers have s e r i o u s  p r i o r  c r imina l  h i s t o r i e s .  I t  is 

unreasonable t o  wait  u n t i  1 a l l  d i r e c t  appea l ,  c o l l a t e r a l  a t t a c k  

and f e d e r a l  habeas  corpus  proceedings  have been f u l l y  lit iga t ed  

be fo re  t h e  sen tence  f o r  t h e  murder is enforced.  A defendant who 

is sentenced t o  dea th  fo r  murder and who received sen tences  of 

i n c a r c e r a t i o n  f o r  o t h e r  c r imes  has  no r i g h t  t o  s e rve  ou t  a l l  terms 

of i n c a r c e r a t i o n  be fo re  being executed.  El ledge v. S t a t e ,  432 

So.2d 35, 36 ( F l a .  1983) ;  Whitney v. S t a t e ,  132 So.2d 599 ( F l a .  

1961 ) . 
Second, t h i s  c o u r t  has  r epea t ed ly  h e l d  t h a t  c e r t i f i e d  c o p i e s  

of t h e  judgment and sentence a r e  a lone enough t o  e s t a b l i s h  t h e  

aggrava t ing  c i rcumstance of p r i o r  v i o l e n t  f e lony  conv ic t ions .  $ 

921.141 ( 5 )  ( a ) ,  F l a .  S t a t .  (1983) ,  Tompkins v. S t a t e ,  502 So. 2d 415 

( F l a .  1986) .  The v a l i d i t y  of t h e  c e r t i f i e d  conv ic t ions  is not  

s u b j e c t  t o  a t t a c k ,  b u t  is conc lus ive ly  e s t a b l i s h e d  by t h e  s e l f -  

a u t h e n t i c a t i n g  documents. 

Even were such an a t t a c k  pe rmis s ib l e ,  t h e  a l l e g e d  " c o l l u s i o n "  

h a s  been presen ted  verbatim i n  t h e  motions f i l e d  i n  Brevard 

County, Alachua County, and Bradford County. Each c o u r t  t o  r u l e  

on t h e  i s s u e  t o  d a t e  has  summarily r e j e c t e d  it (PA 3, PA 4, PA 

7 ) .  I t  is not i n e f f e c t i v e  t o  f a i l  t o  r a i s e  a c la im with no mer i t  



whatsoever.  • Thi rd ,  t h e  p r i o r  l i f e  s en t ences  were v i t a l  t o  t h e  s t r a t e g y  

based on H a r r i s  v. Pu l l ey ,  692 F.2d 1189 ( 9 t h  C i r .  1982) .  A 

unique a s p e c t  of de fendan t s  ' c a s e s  a t  t h a t  t ime  w a s  t h a t  t hey  were 

p r o c e d u r a l l y  similar : a l l  were p r e d i c a t e d  upon con fe s s ions  and 

g u i l t y  p l e a s ,  and t h e y  a l l  r e s u l t e d  i n  l i f e  s en t ences .  5 counse l  

determined t h a t  t h e  most l i k e l y  s t r a t e g y  t o  o b t a i n  l i f e  s en t ences  

i n  t h e s e  c a s e s  w a s  t o  d u p l i c a t e  t h e  p rocedura l  s t a n c e  of 1981: t h e  

same judge, p rosecu to r  and defendant ,  t h e  same con fe s s ion ,  p l e a  

and waiver of a d v i s o r y  jury .  The motion i n  l imine  preserved  t h e  

i s s u e  f o r  review by p l ac ing  t h e  p r o p o r t i o n a l i t y  argument s q u a r e l y  

b e f o r e  t h i s  c o u r t .  This t a c t i c a l  d e c i s i o n  w a s  r easonable  based 

upon t h e  c i rcumstances  t h a t  e x i s t e d  i n  1983. See, Lara v. S t a t e ,  

a 475 So.2d 1340 ( F l a .  3d DCA 1985) ;  S t a t e  v. Bolender,  503 So.2d 

1247 ( F l a .  1987) .  

L a s t ,  even i f  counse l  had a t t acked  t h e  p r i o r  c o n v i c t i o n s  used 

i n  agg rava t ion ,  and s u c c e s s f u l l y  vaca ted  a l l  p r i o r  judgments and 

sen t ences ,  t h i s  aggrava t ing  f a c t o r  could s t i l l  be  p r o p e r l y  found 

because S tano  w a s  be ing  sentenced i n  t h i s  ca se  f o r  two murders.  

The p r i o r  conv ic t  i o n s  a r e  r e l e v a n t  h e r e  on ly  because t h e y  

e s t a b l i s h e d  one aggrava t ing  c i rcumstance,  t o  w i t :  " t h e  defendant  

w a s  p r e v i o u s l y  convic ted  of ano the r  c a p i t a l  f e l o n y  o r  of a f e lony  

invo lv ing  t h e  use  o r  t h r e a t  of v io l ence  t o  t h e  person ."  

Subsequent t o  t h e  two dea th  sen tences  imposed h e r e i n ,  
defendant s t ood  t r i a l  i n  Brevard County, F l o r i d a ,  and w a s  found 
g u i l t y  of t h e  f i r s t  degree  murder of Kathy Scha r f .  This 
c o n v i c t i o n  a l s o  r e s u l t e d  i n  a sen tence  of dea th .  



$921.141(5) (b )  , Fla .  S t a t .  (1983) Only one c o n v i c t i o n  is needed 

0 t o  e s t a b l i s h  t h i s  aggrava t ing  f a c t o r .  S i n c e  S tano  was be ing  

sentenced f o r  two murders,  each c a s e  can suppo r t  t h e  f a c t o r  i n  t h e  

o t h e r  c a se .  The B i c k r e s t  c o n v i c t i o n  is a  p r i o r  c a p i t a l  c o n v i c t i o n  

i n  t h e  Muldoon case  and v i c e  ve r sa .  I t  is of no moment t h a t  t h e  

B i c k r e s t  murder occurred f i r  s t ;  p r i o r  c o n v i c t i o n  means p r i o r  t o  

s en t enc ing .  See,  Ru f f i n  v. S t a t e ,  397 So.2d 277 (F l a .  1981) .  Not 

o n l y  d i d  M r .  P e a r l  have no du ty  t o  a c t  a s  c o l l a t e r a l  counse l ,  even 

i f  h e  had a t t a c k e d  t h e  p r i o r  c o n v i c t i o n s ,  t h i s  agg rava t i ng  f a c t o r  

would s t i l l  have been found,  s o  Stano cannot  e s t a b l i s h  t h e  second 

independent  prong of t h e  S t r i c k l a n d  test  because  h e  cannot  show 

any p r e j u d i c e .  

Moreover, t h e r e  a r e  s e v e r a l  o t h e r  agg rava t i ng  f a c t o r s  i n  each 

case, balanced a g a i n s t  no s t a t u t o r y  m i t i g a t i n g  c i rcumstances  and 

t h e  n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  of a bad infancy and f a i l e d  

marr iage .  There is no p o s s i b i l i t y  t h a t  t h e  sen tence  would have 

been any th ing  o t h e r  than  d e a t h .  A d e a t h  sen tence  is presumed t o  

be t h e  a p p r o p r i a t e  p e n a l t y  when one aggrava t ing  c i rcumstance  is 

e s t a b l i s h e d .  S t a t e  v. Dixon, 283 So.2d 1 ( F l a .  1973) A d e a t h  

sen tence  suppor ted  by a t  l e a s t  one v a l i d  agg rava t i ng  c i rcumstance  

need not  be  se t  a s i d e  due  t o  any a l l e g e d  i n s u f f i c i e n c y  of some 

o t h e r  aggrava t ing  f a c t o r .  Davis v. S t a t e ,  461 So.2d 67 ( F l a .  

1984) ;  Zant v. S tephens ,  462 U.S. 862, 884 (1983) ;  Lindsey v. 

Smith, 1 F.L.W. Fed.C 871, 877 ( 1 1 t h  C i r .  June 12 ,  1987 ) .  

Turning t o  t h e  i n s t a n t  c a s e s ,  t h e  l e g a l i t y  of t h e  c o n f e s s i o n s  

is not a  cognizab le  i s s u e ;  t h e  p l e a  f o r e c l o s e d  any i n q u i r y  i n t o  

0 t h e  con fe s s ions .  Trawick v. S t a t e ,  473 So. 2d 1235  l la. 1985) .  



Even i f  such i n q u i r y  were p o s s i b l e ,  such i s s u e s  should have been 

r a i s e d  on d i r e c t  appea l  and a r e  now waived. See, Muehleman v. 

S t a t e ,  503 So. 2d 310 ( F l a .  1987).  "A defendant  who a l l e g e s  t h a t  

h e  pleaded g u i l t y  because of a p r i o r  coerced con fes s ion  is no t ,  

wi thout  more, e n t i t l e d  t o  a hear ing ."  McMann v. Richardson, 397 

U.S. 759, 771 (1970) .  

I t  is wel l  e s t a b l i s h e d  t h a t  t h e  vo lun ta r ines s  of a con fes s ion  

need be e s t a b l i s h e d  on ly  be a preponderance of t h e  evidence.  Lego 

v. Twomey, 404 U.S. 477 (1972).  Stano t o l d  M r .  P e a r l  t h a t  t h e  

con fes s ions  were wholly vo lun ta ry ,  t h a t  h e  w a s  g u i l t y  of t h e  

o f f e n s e s  h e  w a s  charged with ,  and t h a t  h e  d i d  not  want t o  go t o  

t r i a l  ( R  290-303). In  l i g h t  of t h i s  record evidence,  it is c l e a r  

t h a t  c o u n s e l ' s  a s s i s t a n c e  was w i t h i n  t h e  range of reasonable  

a p r o f e s s i o n a l  a s s i s t a n c e .  

I n  t h e  r e c e n t  case  of Colorado v. Connellv. 107 S.Ct. 515 

(1986) ,  t h e  Uni ted S t a t e  Supreme Court r e j e c t e d  t h e  c la im t h a t  a 

con£ e s s i o n  w a s  i nvo lun ta ry  because of t h e  defendant  ' s d e f e c t i v e  

mental  cond i t i on .  "Indeed,  t h e  F i f t h  Amendment p r i v e l e g e  is not 

concerned 'wi th  moral and psychologica l  p r e s s u r e s  t o  confess  

emanating from sources  o t h e r  than  o f f i c i a l  c o e r s i o n . ' "  I d .  a t  

523, quot ing Oregon v. E l s t a d ,  470 U.S. 298, 305 (1985) .  The 

v o l u n t a r i n e s s  of a confess ion  depends on t h e  absence of  p o l i c e  

over reach ing .  Therefore ,  even i f  t h e  "pa r tne r sh ip"  between D r .  

McMillan, Don Jacobson and De tec t ive  Craw could be e s t a b l i s h e d ,  

and assuming t h a t  any such "pa r tne r sh ip"  continued from 1980 t o  

i n f e c t  t h e  p re sen t  ca ses ,  on ly  Paul Crow's p a r t i c i p a t i o n  is 

• r e l e v a n t .  The a l l e g a t i o n s  of Stano t h a t  C r o w ' s  i n t e r r o g a t i o n  



f a l l s  w i t h i n  the "more s u b t l e  forms of p s y c h o l o g i c a l  p e r s u a s i o n "  

is an  i n s u f f i c i e n t  basis f o r  r e l i e f  because  these i n t e r r o g a t i o n  

t e c h n i q u e s  d o  n o t  r ise t o  the l e v e l  o f  improper  p o l i c e  c o e r s i o n .  

I d .  a t  520. See ,  Cannady v. S t a t e ,  427 So.2d 723 ( F l a .  1 9 8 3 ) ;  

M a r t i n  v. Wainwright ,  770 F.2d 918, 924-927 (11th C i r .  1 9 8 5 ) ;  

Moran v. Blackburn ,  781 F.2d 444 ( 5 t h  C i r .  1 9 8 6 ) ;  J a r r e l l  v .  

Balkcom, 735 F.2d 1242 (11th C i r .  1 9 8 4 ) .  

S t a n o ' s  argument tha t  h i s  c o u n s e l  s h o u l d  have  s u p p r e s s e d  the 

con£ e s s i o n s  g i v e n  t o  P a u l  Crow n e g l e c t s  one  v e r y  i m p o r t a n t  aspect 

of t h e s e  cases: S t a n o ' s  c o n f e s s i o n s  e r u p t  a s  q u i c k l y  and 

a b u n d a n t l y  as mushrooms. I n  the Muldoon case, S t a n o  gave  a second 

c o n f e s s i o n  t o  L i e u t e n a n t  Goodson. See ,  E l l e d g e  v .  Dugger,  823 F. 2d 

1439 (11th C i r .  1987) (assuming that  a t t o r n e y  rendered  i n e f f e c t i v e  

a ass i s t a n c e  i n  f a i l i n g  to  p r e s e n t  a d d i t i o n a l  argument f o r  

s u p p r e s s i o n  of the i n i t i a l  con£ ess ion ,  d e f e n d a n t  w a s  n o t  

p r e j u d i c e d  t h e r e b y ,  where second c o n f e s s i o n  was g iven  t o  a n o t h e r  

p o l i c e  o f f i c e r  and would h a v e  been a d m i s s i b l e .  ) Moreover,  S t a n o  

r e c o n f e s s e d  t o  both cases t o  the p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t  

writer, r e c o n f e s s e d  t o  s e v e r a l  p s y c h i a t r i s t s  and r e c o n f e s s e d  a g a i n  

t o  n e w s r e p o r t e r  Kathy K e l l y .  I n  the Brevard  County t r i a l ,  S t a n o  

t o o k  the s t a n d  and a g a i n  a d m i t t e d  his g u i l t  to both of  these 

murder s . 
Although the i n v o l u n t a r i n e s s  claim is based  on m a t t e r s  

f o r e c l o s e d  from review,  assuming tha t  the claim c a n  be e n t e r t a i n e d  

as an i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  claim, the f i r s t  i n q u i r y  

t o  e v a l u a t e  t h i s  c l a i m  is what d u t y  does  a n  a t t o r n e y  owe a c l i e n t  

who i n s i s t s  o n  p l e a d i n g  g u i l t y .  C o u n s e l ' s  a d v i c e  need o n l y  



s a t i s f y  t h e  minimal l e v e l  of c o n s t i t u t i o n a l l y  adequate  

a s s i s t a n c e .  

The r i g h t  t o  competent p l e a  ba rga in  
a d v i c e  is a t  best a p r i v i l e g e  t h a t  
c o n f e r s  no c e r t a i n  b e n e f i t ,  u n l i k e  t h e  
f i f t h  amendment' s bar t o  admission of 
i n v o l u n t a r y  con fe s s ions .  An accused may 
make a wise  d e c i s i o n  even wi thout  
c o u n s e l ' s  a s s i s t a n c e ,  o r  a bad one 
d e s p i t e  s u p e r i o r  adv ice  from h i s  
lawyer. The Supreme Court  has  commented 
t h a t  t h e  unpleasant  cho ice  is one t h e  
defendant  u l t i m a t e l y  must make f o r  
h imse l f ,  and t h a t  t h e  d e c i s i o n  is o f t e n  
inescapably  grounded on u n c e r t a i n t i e s  and 
a weighing of i n t a n g i b l e s .  Wofford v. 

748 F.2d 1505, 1508 (11 th  

See a l s o ,  -- F o s t e r  v. S t r i c k l a n d ,  

C i r .  1983) ;  F o s t e r  v. Dugger, 823 F.2d 402 ( l l t h  C i r .  1987) ;  

M i t c h e l l  v. Kemp, 762 F.2d 886 ( l l t h  C i r .  1985) .  Federa l  c o u r t s  

r e q u i r e  c o u n s e l ' s  adv i ce  t o  be  p a t e n t l y  e r roneous  b e f o r e  a p l e a  

w i l l  be i n v a l i d a t e d  on t h e  basis t h a t  it was not made knowingly 

and i n t e l l i g e n t l y .  See, Uni ted S t a t e s  v. Rumery, 698 F.2d 764 

( 5 t h  C i r .  1983) .  There is no a l l e g a t i o n  h e r e  t h a t  M r .  P e a r l  gave 

adv ice  t h a t  w a s  obv ious ly  wrong. Counsel ha s  no du ty  t o  a d v i s e  a 

defendant  of t h e  c o l l a t e r a l  consequences of a g u i l t y  p l e a .  A 

c la im such a s  t h i s  one whidh i s  p r e d i c a t e d  on inadequa te  adv ice  

concerning c o l l a t e r a l  i s s u e s  such as p a r o l e  e l i g i b i l i t y  "cannot  

r i s e  t o  t h e  l e v e l  of  c o n s t i t u t i o n a l l y  i n e f f e c t i v e  a s s i s t a n c e .  " 

United S t a t e s  v. Campbell, 778 F.2d 764, 768 ( l l t h  C i r .  1985) ;  

S t a t e  v. Ginebra,  12 F.L.W. J u l y  

The crux of t h e  i s s u e  be fo re  t h e  c o u r t  i n  t h i s  argument is 

t h e  v o l u n t a r i n e s s  of t h e  p l e a ,  whidh i n  t u r n  depends upon whether 



c o u n s e l ' s  adv i ce  was w i t h i n  t h e  range of competence demanded of 

c r i m i n a l  a t t o r n e y s .  McMann, sup ra ;  H i l l  v. Lockhart ,  i n f r a .  

Whether t h e  focus is on c o u n s e l ' s  a l l e g e d  i n e f f e c t i v e n e s s  or t h e  

v o l u n t a r i n e s s  of t h e  p l e a ,  t h e  same s tandard  is app l i ed :  t h e  two 

p a r t  t e s t  announced i n  S t r i c k l a n d  v.  Washington, 466 U.S. 668 

(1984) .  McMann, sup ra .  See, H i l l  v. Lockhar t ,  106  S.Ct.  a t  369- 

The record before  t h e  c o u r t  nega t e s  t h e  a l l e g a t i o n  t h a t  t h e  

p l e a  was i nvo lun ta ry .  See, Mikenas, sup ra .  Uni ted S t a t e s  v. 

R u s s e l l ,  716 F.2d 955 (11 th  C i r .  1985) .  The Supreme Court of  

F l o r i d a  a f  firmed t h e s e  conv ic t  i o n s  on appea l ,  presumptively  

approving t h e  v a l i d i t y  of t h e  p l e a s .  Stano v. S t a t e ,  460 So. 2d 

890  l la. 1984) .  See, Muehleman v. S t a t e ,  503 So.2d 310  l la. 

I n  t a k i n g  t h e  p l e a s ,  t h i s  c o u r t  complied w i th  F l o r i d a  Rule of 

Cr imina l  Procedure 3.170( j). Stano r epea t ed ly  s t a t e d  t h a t  t h e  

p l e a s  were whol ly  vo lun t a ry ,  and no t  t h e  product  of any express  or  

impl ied t h r e a t s  o r  promises ( R  291-303). He s t a t e d  h e  f u l l y  

understood t h e  na tu re  of t h e  charges  and t h e  consequences of t h e  

p l e a s .  See, Uni ted S t a t e s  v. B e l l ,  C i r .  

1985) . The p l e a  proceedings  i n  t h i s  ca se  conc lus ive ly  demonstra te  

t h a t  t h e  p l e a  was made v o l u n t a r i l y ,  knowingly and i n t e l l i g e n t l y .  

"The b e s t  ev idence  t h a t  defendant  understood and v o l u n t a r i l y  

en t e r ed  h i s  p l e a  of  g u i l t y  came from h i s  own l i p s  when t h e  c o u r t  

asked whether any t h r e a t s  were made t o  f o r c e  him t o  p l e a  and t h e  

defendant  r e p l i e d ,  'No s i r .  I make ' it w i l l i n g l y .  ' " Holmes v .  

S t a t e ,  3 7 4 S o . 2 d  94, 947 (F l a .  1979) See a l s o ,  U n i t e d S t a t e s v .  



Downs-Morgan, 765 F.2d 1534 (11 th  C i r .  1985).  

A d e t a i l e d  p l ea  proceeding r e f u t e s  t h e  claim a defendant  

swore f a l s e l y  when e n t e r i n g  t h e  p l e a .  M i l l e r  v. Turner ,  658 F.2d 

348 (11 th  C i r .  1981 ) . O r d i n a r i l y ,  a defendant cannot r epud ia t e  

tes t imony given under o a t h  when p lead ing  g u i l t y .  United S t a t e s  v. 

Sanderson, 595 F.2d 1021 ( 5 t h  C i r .  1979) .  Where, a s  h e r e ,  a 

defendant  s t a t e s  du r ing  t h e  p l e a  col loquy t h a t  h e  was not  coerced,  

t h a t  h e  h a s  f u l l y  d i scus sed  t h e  case  wi th  an a t t o r n e y  w i t h  whom he  

is s a t i s f i e d ,  and t h a t  t h e  p l e a  is vo lun ta ry ,  h e  is bound by those  

answers and no e v i d e n t i a r y  hea r ing  is necessary.  Rogers v.  

~ a g g i o ,  714 F.2d 35, 38 n .  5 ( 5 t h  C i r .  1983);  Rogers v. 

Wainwright, 394 F.2d 492 ( 5 t h  C i r .  1968) ;  United S t a t e s  v. 

R u s s e l l ,  supra .  

M r .  P e a r l  rendered e f f e c t i v e  a s s i s t a n c e  of counse l .  I n  t h e  

l a s t  term, t h e  United S t a t e s  Supreme Court af  firmed t h e  summary 

d e n i a l  of a c la im of i n e f f e c t i v e  a s s i s t a n c e  a r i s i n g  o u t  of a 

g u i l t y  p l ea .  H i l l  v. Lockhart ,  106  S.Ct. 366 (1986) .  The Court 

emphasized t h e  need for  f i n a l i t y  of g u i l t y  p l e a s ,  and explained 

t h a t  "every in road  on t h e  concept of f i n a l i t y  undermines 

conf idence i n  t h e  i n t e g r i t y  of our  procedures ."  The t r i a l  c o u r t  

noted t h a t  t h e  claim of innocence " i s  i n  d i r e c t  c o n t r a d i c t i o n  t o  

o t h e r  t e s t  imony given under oa th  by t h e  Defendant.. . . H i s  

r e c a n t a t i o n  is very  unt imely."  (T 257) The c o u r t  summarized t h e  

need fo r  f i n a l i t y  a s  fo l lows:  

The Court is now l e f t  w i th  a 
seemingly unending dilemma. I t cannot 
r e l y  on what happens i n  f r o n t  of i t .  I 
cannot r e l y  on  p l a i n  spoken Engl i sh  



language .  W i l l  t h e  d e f e n s e  r e p u d i a t e  i t s  
p r e s e n t  v e r s i o n  o f  e v e n t s  i n  f u t u r e  c o u r t  
p r o c e e d i n g s ?  

T h i s  Court  r e f u s e s  t o  be p l a c e d  i n  
t h i s  unending dilemma. There  is a need 
f o r  f i n a l i t y  and c e r t a i n l y .  (See  H i l l  v.  
Lockhar t ,  1 0 6  S .Ct .  366 (1986) and U.S. 
v .  Timmreck 441 U.S. 750, 60 L.Ed. 634, 
99  S .Ct .  2085 (1979)  ( T  257) 

The second h a l f  of t h e  S t r i c k l a n d  t e s t ,  t h a t  t h e  d e f e n d a n t  

e s t a b l i s h  p r e j u d i c e  from c o u n s e l ' s  a l l e g e d  errors, advances  t h e  

fundamenta l  i n t e r e s t  i n  t h e  f i n a l i t y  of g u i l t y  pleas. The Cour t  

h e l d :  

[ I l n  o r d e r  t o  s a t i s f y  t h e  " p r e j u d i c e "  
r e q u i r e m e n t ,  t h e  d e f e n d a n t  must show t h a t  
there is a r e a s o n a b l e  p r o b a b i l i t y  t h a t ,  
b u t  f o r  c o u n s e l ' s  errors, h e  would n o t  
h a v e  p leaded  g u i l t y  and would h a v e  
i n s i s t e d  on g o i n g  t o  t r i a l .  H i l l  v .  
L o c k h a r t ,  106 S.Ct .  a t  370. 

I t  is clear from the r e c o r d  that  G e r a l d  S t a n o  i n s i s t e d  o n  p l e a d i n g  

g u i l t y  and i n s i s t e d  o n  n o t  g o i n g  to  t r i a l  (DA 16 ,  R 291) .  None of 

t h e  a l l e g e d  errors n e g a t e  t h i s  p o s i t i o n  t h a t  S t a n o  p e r s o n a l l y  

ma in ta ined  from t h e  v e r y  b e g i n n i n g .  Th i s  c o u r t  need n o t  reach t h e  

pe r fo rmance  component of  t h e  test  when it is clear that  t h e  

p r e j u d i c e  component canno t  be s a t i s f i e d .  Maxwell v .  S t a t e ,  490 

So.2d 927  la. 1 9 8 6 ) .  See ,  Thompson v. Wainwright ,  787 F.2d 1447 

(11th C i r .  1 9 8 6 ) ;  T a f e r o  v. Wainwright ,  796 F.2d 1314 ( 1 1 t h  C i r .  

N e i t h e r  can S t a n o  e s t a b l i s h  t h a t  counse l  ' s performance  w a s  

d e f i c i e n t  i n  any way. I n  Agan v. S t a t e ,  503 So.2d 1254 ( F l a .  

1987) .  t h i s  Cour t  a d d r e s s e d  a case almost e x a c t l y  l i k e  th i s  c a s e ,  



even defense counsel was the  same. The t r i a l  court denied Agan's 

motion for post-conviction re l ie f  without an evidentiary 

hearing. The t r i a l  judge was the  same judge who had accepted 

Agan's gui l ty  pleas in  1 9 8 3 . ~  Agan alleged that  he was denied 

effect ive  assistance of counsel because of counsel ' s  f a i lu re  t o  

investigate.  This Court af firmed the summary denial ,  s ta t ing:  

The record of the proceedings shows tha t ,  
against the  advice of counsel, appellant 
pled gui l ty  thus rel ieving the s t a t e  of 
the burden of proving g u i l t .  An 
investigation in to  whether there were 
doubts about g u i l t  was rendered pointless 
by the  apppellant 's  own ac t .  If 
appellant had pled not gui l ty ,  then there  
would have been some purpose for an 
investigation by counsel. . .We cannot know 
what evidence and argument defense 
counsel would have uncovered and 
presented had he been authorized by th i s  
c l i en t  t o  undertake such a course of 
representat ion. The appellant himself 
forebade it. We therefore find tha t  the 
t r i a l  court  was correct i n  denying the 
motion without a hearing. - Id. 

Any further investigation into Stano' s murders was foreclosed by 

h i s  insistance on entering a plea. I t  cannot be ineffective 

assistance of counsel, then, t o  accede t o  Stano's desire,  and 

cease fur ther  investigation. The defendant's decision necessari ly 

limited the  scope of the investigation. Gray v. Lucas, 677 F.2d 

1086 (5th  C i r .  1982). The only claim concerning the  plea is that  

M r .  Agan is not the f i r s t  competent cap i ta l  defendant t o  
plead gu i l ty  and be sentenced t o  death. Mitchell v. Kemp, 762 
F.2d 886 (11th Cir.  1986); Quince v. Sta te ;  477 So.2d 535 (Fla. 
1985); Daugherty v. Sta te ,  419 So.2d 1067 (Fla. 1982); Mikenas, 
supra; Washington, supra. 



it was i n v o l u n t a r y  b e c a u s e  of  a l l e g e d  i n e f f e c t i v e  a s s i s t a n c e  of 

c o u n s e l :  t h e r e  is no a l l e g a t i o n  S t a n o  w a s  i ncompe ten t  t o  e n t e r  the 

plea, indeed ,  t h e r e  is n o t h i n g  to  s u g g e s t  incompetence.  The 

r e c o r d  b e f o r e  the c o u r t  n e g a t e s  the a l l e g a t i o n  tha t  the plea was 

i n v o l u n t a r y .  

S t a n o  s u g g e s t s  tha t  p l e a d i n g  " s t r a i g h t  up", w i t h o u t  a n y  

agreement  on the s e n t e n c e  is per se i n e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l .  ( I n i t i a l  b r i e f ,  page  114)  Despite the o p i n i o n  of one 

a s s i s t a n t  s ta te  a t t o r n e y  who knew n o t h i n g  of these cases, and who 

w a s  w r i t i n g  to L o u i e  Wainwright t o  o b t a i n  a f avor  i n  c o n n e c t i o n  

w i t h  a n o t h e r  case, the s t a t e ' s  p o s i t i o n  is and a lways  has been  

that  Howard P e a r l  r e n d e r e d  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l .  

S e v e r a l  cap i ta l  d e f e n d a n t s  h a v e  p l e d  g u i l t y  w i t h o u t  e n t e r i n g  plea 

a b a r g a i n s  and r e c e i v e d  s e n t e n c e s  of d e a t h .  (see f o o t n o t e  6,  s u p r a )  

I n c i d e n t a l  t o  th i s  claim, S t a n o  c o n t e n d s  t h a t  the s t a te  

w i t h h e l d  the e x c u l p a t o r y  e v i d e n c e  that  the c o n f e s s i o n s  were 

c o e r c e d .  T h i s  i s s u e  is " s imply  i r r e l e v a n t "  i n  view of the plea. 

Agan, s u p r a .  Al though due  process r e q u i r e s  d i s c l o s u r e  of e v i d e n c e  

f a v o r a b l e  t o  the a c c u s e d  under  Brady v. Maryland, 373 U.S. 583 

( 1 9 6 3 ) ,  d e f e n d a n t s  have  "no g e n e r a l  c o n s t i t u t i o n a l  r i g h t  t o  

d i s c o v e r y  i n  a c r i m i n a l  c a s e . "  W e a t h e r f o r d ,  v .  Bursey,  429 U.S. 

545, 559 (1979) .  S tano  has f a i l e d  to  a l l e g e  f a c t s  s u f f i c i e n t  t o  

d e m o n s t r a t e  that  the outcome of the p r o c e e d i n g s  would have  been  

a n y  d i f f e r e n t .  L indsey  v .  Smi th ,  1 F.L.W. Fed. C. 871 ,  877 ( 1 1 t h  

C i r .  J u n e  1 2 ,  1 9 8 7 ) .  

C o n t r a r y  to  a p p e l l a n t ' s  a s s e r t i o n s ,  the r e c o r d  r e f l e c t s  tha t  

M r .  P e a r l  d i d  i n v e s t i g a t e  these cases. Cf .  Kimmelman v. Mor r i son ,  



106 S .Ct .  2574 (1986)  Counse l  need n o t  " p u r s u e  e v e r y  p a t h  u n t i l  

it b e a r s  f r u i t  or u n t i l  a l l  a v a i l a b l e  hope  w i t h e r s . "  Solomon v .  

Kemp, 735 F.2d 395, 402 ( 1 1 t h  C i r .  1 9 8 4 ) .  M r .  P e a r l  a sked  f o r  and 

r e c e i v e d  "voluminous d i s c o v e r y  materials. " ( R  453-454) L o v e t t  v .  

F l o r i d a ,  627 F.2d 706, 708 ( 5 t h  C i r .  1 9 8 0 ) .  H e  t ook  s e v e r a l  

d i s c o v e r y  d e p o s i t i o n s .  ( R  454) S e v e r a l  p s y c h i a t r i s t s  who had 

p r e v i o u s l y  examined S t a n o  conducted more e x a m i n a t i o n s ,  immedia te ly  

b e f o r e  t h e  s e n t e n c i n g  h e a r i n g  i n  t h i s  case. I n  l i g h t  of t h i s  

r e c o r d  e v i d e n c e ,  it c a n n o t  be main ta ined  t h a t  M r .  P e a r l  f a i l e d  t o  

i n v e s t i g a t e .  H e  e v a l u a t e d  p o t e n t i a l  avenues  o f  i n v e s t i g a t i o n  and 

a d v i s e d  h i s  c l i e n t  of t h e i r  merit. ( R  291-303) The d e f e n d a n t ' s  

d e c i s i o n  t o  immedia te ly  e n t e r  a g u i l t y  p l e a  f o r e c l o s e d  f u r t h e r  

i n v e s t i g a t i o n  and n e c e s s a r i l y  l i m i t e d  t h e  scope  o f  t h e  

i n v e s t i g a t i o n  r e q u i r e d  f o r  competent  a s s i s t a n c e  of  c o u n s e l .  Gray  

v .  Lucas ,  677 F.2d 1086 ( 5 t h  C i r .  1982)  

S t a n o  h a s  f a i l e d  to s u s t a i n  h i s  burden  of shawing t h e  p l e a s  

were n o t  v o l u n t a r i l y  and knowingly e n t e r e d .  Mikenas,  s u p r a .  

S t a n o  h a s  no t  e s t a b l i s h e d  t h a t  " m a n i f e s t  i n j u s t i c e "  w i l l  o c c u r  i f  

h e  is n o t  p e r m i t t e d  t o  withdraw h i s  p l e a s .  LeDuc v .  S t a t e ,  415 

So.  2d 721 (FLa. 1 9 8 2 ) .  The r e c o r d  c l e a r l y  i n d i c a t e s  t h a t  the p l e a  

w a s  v o l u n t a r y  so no e v i d e n t i a r y  h e a r i n g  is w a r r a n t e d .  U n i t e d  

S t a t e s  v. R u s s e l l ,  716 F. 2d 953 ( 1 1 t h  C i r .  1 9 8 5 ) .  S t a n o  is u n a b l e  

to show c o u n s e l ' s  pe r fo rmance  w a s  d e f i c i e n t ,  or t h a t  b u t  f o r  a n y  

a l l e g e d  i n e f f e c t i v e n e s s  h e  would no t  have  p leaded  g u i l t y  and would 

h a v e  i n s i s t e d  on  go ing  t o  t r i a l .  H i l l  v .  Lockhar t ,  s u p r a .  N o  

r e l i e f  w a s  war ran ted  on t h e s e  claims; t h e r e  is no  mass-murderer 

@ e x c e p t i o n  to  t h e  f i n a l i t y  of g u i l t y  p l e a s .  



POINT I11 (CLAIM 11) 

THE RECORD DEMONSTRATES A KNOWING, 
INTELLIGENT AND VOLUNTARY WAIVER OF A 
JURY.  

S t a n o  claims that  he d i d  n o t  knowingly and i n t e l l i g e n t l y  

waive a j u r y  a t  t r i a l  or s e n t e n c i n g .  T h i s  claim is p r e d i c a t e d  on  

the a l l e g a t i o n  tha t  M r .  P e a r l  d i d  n o t  i n v e s t i g a t e  the cases and 

that  the c o u r t  d i d  n o t  f u l l y  a d v i s e  S t a n o  of the c o n s t i t u t i o n a l  

r i g h t s  he w a s  g i v i n g  up. The r e c o r d  r e f u t e s  these a l l e g a t i o n s .  

See ,  Mikenas v. S t a t e ,  460 So.2d 359 ( F l a .  1 9 8 5 ) ;  Washington v.  

S t a t e ,  362 So.2d 658 ( F l a .  1978) .  I n  the o r d e r  denying r e l i e f ,  

t h e  t r i a l  c o u r t  quo ted  e x t e n s i v e l y  from t h e  r e c o r d ,  t h e n  found 

tha t  " t h e  r e c o r d  c o n c l u s i v e l y  shows t h e  D e f e n d a n t ' s  r i g h t  t o  a 

j u r y  a s  t o  g u i l t  or innocence ,  and a s  t o  s e n t e n c i n g ,  were 

e x p l a i n e d  t o  t h e  Defendant  and he v a l i d l y  waived a ju ry .  " 

The t r i a l  c o u r t  f u l l y  a p p r i s e d  the d e f e n d a n t  of the 

s i g n i f i c a n c e  of the j u r y  a t  each phase. ( R  289-291; 296-299) A 

waiver  of j u r y  t r i a l  is i n h e r e n t  i n  the plea, and t h i s  plea f u l l y  

complied w i t h  t h e  r e q u i r e m e n t s  of  F l o r i d a  Rule  of C r i m i n a l  

P rocedure  3 . 1 7 O ( j ) .  Boykin v. A l a b a m a ,  395 U.S. 238 ( 1 9 6 9 ) ,  

W i l l i a m s  v .  Wainwright ,  604 F.2d 404 ( 5 t h  C i r .  1 9 7 9 ) .  A f t e r  

b e i n g  a p p r i s e d  of h i s  c o n s t i t u t i o n a l  r i g h t s ,  S t a n o  m a i n t a i n e d  h i s  

pleas of g u i l t y .  ( R  299-300) The plea w a s  ta.ken i n  chambers ( o n  

the r e c o r d )  a t  S t a n o ' s  r e q u e s t  and w i t h o u t  o b j e c t i o n .  ( R  329) 

The r e c o r d  t h e r e f o r e  belies S t a n o ' s  c o n t e n t i o n  tha t  he d i d  n o t  

k n w i n g l y  and v o l u n t a r i l y  waive a j u r y .  

S t a n o  compla ins  tha t  the waiver  of  the j u r y  w a s  f lawed 

because  h e  w a s  not  s p e c i f i c a l l y  a d v i s e d  a b o u t  the s t a t e ' s  burden  



of proof and r i g h t  t o  n o t  t e s t i f y  a g a i n s t  h imse l f .  There was no 

o b j e c t i o n  posed on t h i s  ground t o  t h e  t r i a l  c o u r t .  Neve r the l e s s ,  

t h e  s t a t e  n o t e s  t h a t  dur ing  t h e  1981 p l e a ,  Stano was s p e c i f i c a l l y  

adv ised  of both of t h e s e  r i g h t s .  ( R  469) Stano cannot e s t a b l i s h  

p r e j u d i c e .  H i l l  v. Lockhar t ,  106 S.Ct. 366 (1986) .  

Th i s  is an i s s u e  t h a t  cou ld  have and should  have been r a i s e d  

on d i r e c t  appea l ,  and is t h e r e f o r e  not  a  cogn izab l e  ground f o r  

r e l i e f .  Stano should have moved t o  withdraw h i s  p l e a  on t h i s  

ground, which would have then  been s u b j e c t  t o  review on d i r e c t  

appea l .  E l ledqe  v. S t a t e ,  432 So.2d 35 ( F l a .  1983) .  

A defendant  is not  c o n s t i t u t i o n a l l y  e n t i t  l e d  t o  a sen tenc ing  

jury .  Spaziano v. F l o r i d a ,  468 U.S. 447 (1984) .  There fore ,  t h i s  

i s s u e  does  no t  p r e s e n t  a  c la im of fundamental p ropo r t i ons .  

Appel lee  d i s p u t e s  t h e  c h a r a c t e r i z a t i o n  of S t a n o ' s  s t a t u s  a s  

@'pro s e " .  No F a r e t t a  warnings were neces sa ry  because S tano  was 

represen ted  by counse l .  For t h e  reasons  exp la ined  i n  P o i n t  I ,  

supra ,  a p p e l l e e  ma in t a in s  a p p e l l a n t  was a f fo rded  competent 

a s s i s t a n c e  of counse l .  

To t h e  e x t e n t  t h a t  S tano  a s s a i l s  t h e  waiver on t h e  b a s i s  of 

c o u n s e l ' s  a l l e g e d  i n e f f e c t i v e n e s s ,  t h e  s t a t e  contends  t h a t  S t ano  

rece ived  e f f e c t i v e  and p r o f e s s i o n a l  a s s i s t a n c e  such t h a t  t h e  

waiver was i n t e l l i g e n t .  The waiver of a  t r i a l  by j u r y  by p l e a  of  

g u i l t y  and a waiver of s en t enc ing  ju ry  was a sound t a c t i c a l  

d e c i s i o n  w i t h i n  t h e  range of reasonable  cho ices  under t h e  

c i rcumstances .  Holmes v.  S t a t e ,  429 So. 2d 298 ( F l a .  1983) ;  

Quince v. S t a t e ,  477 So.2d 535 (1985) .  

Counse l ' s  adv ice  t o  waive a ju ry  was w i t h i n  t h e  range of 



reasonable professional assistance because Stano personally 

insis ted on pleading gui l ty .  In the recent decision of Agan v. 

S ta te ,  503 So. 2d 1254 (Fla. 1987), t h i s  Court determined tha t  it 

was reasonable t o  conduct no investigation7 when the defendant 

i n s i s t s  on pleading guilty.Even i f  Mr. Pearl conducted - no 

investigation, in  l igh t  of Stano's steadfast  refusal to go t o  

t r i a l ,  h i s  conduct would be reasonable. 

Defendant is also unable t o  es tabl ish prejudice for the  same 

reason. H i l l  v .  Lockhart, 106 S-Ct. 366 (1986) requires a 

defendant to  es tab l i sh  tha t ,  but for counsel's e r rors ,  he would 

not have pleaded gu i l ty  and would have insisted on going to  

t r i a l .  Stano adamantly refused t o  go to t r i a l .  (DA 16, 26) ( R  

13; 289-303) Perhaps he wanted t o  spare h i s  family the 

embarrassment and humiliation. Surely he knew tha t  the resul t  

was a foregone conclusion because he knew he was gui l ty .  The 

Brevard County case i l l u s t r a t e s  tha t  Stano knew h i s  r ights  and 

could exercise them i f  he so desired. The fact  is tha t  Stano 

insis ted on not going to  t r i a l ;  h i s  counsel cannot be ineffect ive 

for honoring h i s  c l i e n t ' s  demand. 

A t  the hearing April 9, 1987, counsel agreed tha t  " to  a 

cer ta in  extent, t h i s  claim is record bound." ( T  201, 233) 

However, counsel for Stano argued tha t  because of ineffect ive 

The s t a t e  contends counsel did investigate the  case. 
Contrary t o  defendant's asser t ion,  a f a i r  reading of the 
t ranscr ipt  establishes tha t  counsel had been provided discovery 
and was f u l l y  apprised of the factual  circumstances. Mr. Pearl 
represented Stano in 1981 and had personal knowledge of the case 
from i t s  inception. 



a s s i s t a n c e  of c o u n s e l ,  S t a n o  h a d  e n t e r e d  i n t o  a " p l e a  b a r g a i n "  

w i t h  D e t e c t i v e  C r o w  t h a t  a l l  c o n f e s s i o n s  would lead t o  l i f e  

s e n t e n c e s .  ( T  202) The p l e a  h e a r i n g  i n  t h i s  case c o n c l u s i v e l y  

r e b u t s  a n y  s u g g e s t i o n  t h a t  S t a n o  w a s  p romised  a n y t h i n g  i n  

exchange  f o r  h i s  v o l u n t a r y  p l e a s  of g u i l t y  to t h e  murders  of K a t y  

Muldoon a n d  Susan  B i c k r e s t .  ( R  300) 

The record d e m o n s t r a t e s  t h a t  S t a n o ' s  w a i v e r  of  a j u r y  w a s  

f u l l y  knowing, i n t e l l i g e n t  and v o l u n t a r y .  ( R  296-300) Mikenas  v .  

State ,  s u p r a .  Washington  v. State ,  s u p r a .  



POINT N (CLAIM 111) 

AN ALLEGATION OF A VIOLATION OF 
ESTELLE V. SMITH, 451 U.S. 454 
(1 981) IS NOT COGNIZABLE IN A MOTION 
FOR POST-CONVICTION RELIEF. 

Stano contends i n  argument four that  he was not informed of 

h i s  const i tu t ional  r ights  be£ ore making statements t o  mental 

heal th  experts ,  and therefore it was improper to  introduce those 

statements during the s t a t e  ' s case in  the  sentencing proceeding. 

In  Es te l le  v. Smith, 451 U.S. 454 (1981), the  United S ta tes  

Supreme Court held t h a t  communications made during a court- 

ordered psychiatr ic  examinat ion are  testimonial in nature and 

tha t  such examinations must be t reated the  same as custodial 

interrogations by the  police. - Id. a t  467-468. The Court excluded 

the  psych ia t r i s t ' s  testimony because the defendant was not 

advised prior  t o  the  examination of h i s  r igh t  t o  remain s i l e n t  or 

t h a t  h is  statements could be used against him. 

This issue is barred from review because it was never 

objected t o  pr ior  t o  sentencing, a t  the sentencing hearing, or on 

d i rec t  appeal. Wainwright v. Sykes, 433 U.S. 7 2  (1977); Quince 

v .  S ta te ,  477 So.2d 535 (Fla. 1985); Fi tzpatr ick v. Wainwright, 

490 So.2d 938 (Fla .  1986). Stano raised an issue tha t  was 

v i r tua l ly  ident ical  t o  t h i s  one i n  ground f ive  of h i s  Brevard 

County motion fo r  post-conviction r e l i e f .  ( P A  4) The t r i a l  court 

and Supreme Court of Florida determined tha t  t h i s  issue should 

have been raised on d i rec t  appeal. Stano v. S ta te ,  497 So.2d 

1185 (Fla. 1986). The t r i a l  court i n  t h i s  case rejected t h i s  

claim on the  same basis .  ( T  256) 

Even i f  the issue were cognizable i n  t h i s  proceeding, no 



r e l i e f  would be war ran ted .  I n  B a t t i e  v. E s t e l l e ,  655 F.2d 692, 

699 ( 5 t h  C i r .  1981 ) ,  t h e  f i f t h  c i r c u i t  enumerated f i v e  f a c t o r s  

t h a t  must be p r e s e n t  f o r  Smith t o  apply:  t h e  de f endan t  must be i n  

cus tody ;  t h e  t e s t imony  must c o n s t i t u t e  i n t e r r o g a t i o n ;  t h e  

t e s t imony  must be conducted by an  a g e n t  of t h e  s t a t e ;  t h e  a g e n t  

must f a i l  t o  a d v i s e  t h e  de fendan t  of  h i s  c o n s t i t u t i o n a l  r i g h t s ;  

an t h e  de f endan t  must n e i t h e r  r e q u e s t  t h e  exam nor i n t r o d u c e  

p s y c h i a t r i c  evidence .  - I d .  a t  699-700. 

Smith is i n a p p l i c a b l e  h e r e  f o r  two reasons .  F i r s t ,  S tan0  

c l e a r l y  i n t roduced  p s y c h i a t r i c  evidence.  The de f ense  o f f e r e d  D r .  

McMillan8 s r e p o r t  i n  ev idence .  ( R  113-114) D r s .  C a r r e r a ,  Bernard 

and S t e r n  were j o i n t l y  c a l l e d  by t h e  s t a t e  and de f ense .  ( R  119)  

T h e i r  r e p o r t s  were o f f e r e d  i n  ev idence  by t h e  de fense .  ( R  117)  

a Second, t h e  menta l  h e a l t h  e x p e r t s  were nece s sa ry  t o  t h e  

de f ense  and no t  " agen t s  of t h e  s t a t e .  " These r e p o r t s  were v i t a l  

i n  a t t e m p t i n g  t o  e s t a b l i s h  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  and 

formed the b a s i s  f o r  n o n s t a t u t o r y  m i t i g a t n g  f a c t o r s  found by the 

c o u r t .  The p r o t e c t i o n s  of E s t e l l e  v. Smith, d o  not app ly  u n l e s s  

t h e  p s y c h i a t r i s t  is " e s s e n t i a l l y  an  agen t  of t h e  s t a t e . .  .A 

d i f f e r e n t  s i t u a t i o n  a r i s e s  where a  de fendan t  i n t e n d s  t o  i n t r o d u c e  

p s y c h i a t r i c  ev idence  a t  t h e  p e n a l t y  phase ."  45 U.S. a t  472 n. 

10 .  -- See a l s o ,  Smith v. Wainwright,  741 F.2d 1248 (11 th  C i r .  

1984) .  

Even i f  t h i s  c l a i m  were not  p r o c e d u r a l l y  ba r r ed  pu r suan t  t o  

Quince ,  s u p r a ,  no r e l i e f  is  warranted  under t h e  r e cen t  Uni ted  

S t a t e s  Supreme Cour t  d e c i s i o n  of Buchanan v. Kentucky, 107 S.Ct.  

2906 (1987 ) .  Th i s  c a s e  h e l d  t h a t  t h e  i n t r o d u c t i o n  of a  



a p s y c h i a t r i c  report c o n c e r n i n g  the men ta l  s ta te  of a homic ide  

d e f e n d a n t ,  d i s c u s s i n g  the crimes f o r  which he is cha rged ,  d i d  n o t  

v i o l a t e  the d e f e n d a n t ' s  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  where 

the e x a m i n a t i o n  t e s t i m o n y  w a s  o f f e r e d  f o r  the l i m i t e d  p u r p o s e  o f  

r e b u t t i n g  the d e f e n d a n t ' s  menta l  s t a t u s  d e f e n s e  of  ex t r eme  

e m o t i o n a l  d i s t u r b a n c e .  I t  is clear from the e v i d e n c e  and 

argument  p r e s e n t e d  a t  the s e n t e n c i n g  h e a r i n g  tha t  S t a n o  a t t e m p t e d  

t o  establ ish these m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s .  T h e r e f o r e ,  

the t e s t i m o n y  o f  D o c t o r s  B a m a r d  and Carrera was p r o p e r l y  

a d m i t t e d  under  Buchanan v. Kentucky.  

To t h e  e x t e n t  t ha t  the o p i n i o n s  of D o c t o r s  Barnard  and 

Carrera are c r i t i c i z e d  b e c a u s e  the i r  e v a l u a t i o n s  took  place the 

morning be£ ore the s e n t e n c i n g  p r o c e e d i n g s ,  the s t a te  re sponds  

a that  both d o c t o r s  had e x t e n s i v e l y  examined S t a n o  o n  s e v e r a l  prior 

o c c a s i o n s .  These prior e x a m i n a t i o n s  i n c l u d e d  e x t e n s i v e  t e s t i n g  

of  S tano .  ( R  600-604, 609-614) 



POINT V (CLAIM I V )  

C OUNS EL RENDERED EFFECTIVE 
ASSISTANCE OF COUNSEL I N  REGARD TO 
THE PRESENTENCE INVEST1 GATION ( PS I ) 
REPORT. 

Defense counse l  made a  motion i n  l im ine  a f t e r  t h e  PSI was 

f i l e d .  ( R  615-619) Th i s  motion was g r an t ed  i n  t h a t  t h e  PSI was 

used t o  e s t a b l i s h  o n l y  m i t i g a t i n g  ev idence  and was no t  used t o  

suppo r t  any agg rava t i ng  c i rcumstance .  ( R  621) Desp i te  t h i s  

achievement,  Stano contends  counsel  was i n e f f e c t i v e  f o r  

p r ec lud ing  a l l  c o n s i d e r a t i o n  of t h e  PSI r e p o r t .  ( T  89 ,94)  

S ince  t h e  PSI was used t o  e s t a b l i s h  o n l y  m i t i g a t i n g  ev idence  

and s i n c e  p o r t i o n s  of t h e  r e p o r t  were s p e c i f i c a l l y  c i t e d  by t h e  

t r i a l  c o u r t  a s  m i t i g a t i n g  evidence,  Stano is unab le  t o  e s t a b l i s h  

t h a t  h e  was p r e j u d i c e d  i n  any way by c o u n s e l ' s  a l l e g e d  

d e f i c i e n c y .  H i l l  v.  Lockhart .  106 S.Ct. 366 (1986).  S t r i c k l a n d  

v. Washington, 446 U.S. 668 (1984) .  

The s t a t e  contends  t h a t  t h e  i s s u e  of t h e  a p p r o p r i a t e  use of 

the PSI cou ld  and should  have been r a i s e d  on d i r e c t  appea l  s i n c e  

it was p r e s e r v e d  by t h e  motion i n  l imine .  See, Lightbourne v. 

S t a t e ,  471 So.2d 27 ( F l a .  1985 ) ;  Quince  v. S t a t e ,  477 So.2d 535 

( F l a .  1985) .  Stano is merely couching t h e  i s s u e  i n  terms of 

i n e f f e c t i v e  a s s i s t a n c e  of  counsel  t o  avoid  a  v a l i d  c la im of 

d e f a u l t .  S i r e c i  v.  S t a t e ,  469 So.2d 119 ( F l a .  1985) ;  Quince ,  

sup ra .  

For t h e  f i r s t  t i m e  on a p p e a l ,  a p p e l l a n t  c i tes  Booth v. 

Maryland, 107 S.Ct. 2529 ( l 9 8 7 ) ,  b u t  p rov ides  no p r e c i s e  

a a l l e g a t i o n  of e r r o r .  I t  is c l e a r  t h i s  case  is r e a d i l y  

d i s t i n g u i s h a b l e  from Booth v. Maryland. Katy Muldoon was an 



orphan who was raised in several foster  homes. Her parents were 

dead and her brothers could not be located. Susan Bickrest ' s  

parents did provide a written statement, including the opinion 

that  "Gerald Stano should be sentenced t o  death. He could then 

experience the fear and helplessness tha t  a l l  of th i s  victims 

f e l t  when he chose t o  end the i r  l ives .  Like Gerald Stano, we 

would also feel  no remorse upon h is  death. . . " ( R  580) 

These statements d i f f e r  from the victim impact statements 

condemned in  Booth. F i r s t ,  the defense counsel in  Booth moved t o  

suppress the VIS on the ground that  the extensive emphasis on the 

personal l ives  of the victims and h o r r i f i c  impact the crime had 

on the victim's family was irrelevant and inflamatory. No such 

motion was made here. Second, the offending portions of 

Maryland's VIS included the emotional trauma suffered by the 

family and the personal character is t ics  of the victims. Here, 

the focus of the PSI was c lear ly  on the defendant. Third, there 

was no jury in  t h i s  case. We can assume tha t  the sentencer did 

not allow extraneous considerations t o  in£  ect the sentencing 

process. Last, the  comments of the Bickrests did not r i s e  t o  the 

level  of vituperative at tack on the defendant condemned in  

Booth. I t  cannot be said  tha t  these opinions were "emotionally 

charged" and therefore violat ive of the eighth amendment. 



POINT V I  (CLAIM V )  

THE TRIAL JUDGE, SUA SPONTE, RAISED 
THE ISSUE OF RECUSAL AND ALL 
PARTIES, INCLUDING THE DEFENDANT, 
REQUESTED THE COURT TO HEAR THE CASE 
I N  AN OBVIOUS TACTICAL DECISION TO 
PLACE THESE TWO CASES I N  THE EXACT 
SAME POSTUFE AS THE PRIOR CASES 
WHERE LIFE SENTENCES WERE IMPOSED. 

Based upon c e r t a i n  s t a t e m e n t s  made du r ing  t h e  s en t enc ing  i n  

t h e  ~ a h e r / ~ a d d o c k s / ~ e a r d  cases i n  1981, S tano  claims t h a t  t h e  

t r i a l  c o u r t  shou ld  have  recused  i t s e l f .  

The c o u r t  s p e c i f i c a l l y  i n q u i r e d  on t h e  record  of  d e f e n s e  

counsel  and t h e  defendan t  i f  t h e r e  was any o b j e c t i o n  t o  Judge 

Foxman p r e s i d i n g  i n  t h e s e  cases. ( R  11-12) A l l  p a r t i e s  agreed .  

There fore ,  t h e  i s s u e  of whether t h e  judge should  have recused 

h imse l f  h a s  been waived. Hayes v. Rogers, 378 So.2d 1212 ( F l a .  

1979) .  Wainwright v. Sykes,  433 U.S. 72 (1977 ) .  No cause fo r  

t h e  d e f a u l t  can be e s t a b l i s h e d  because t h e  defense  wanted Judge 

Foxman t o  h e a r  t h e s e  cases. Engle v. Issac, 456 U.S. 107 

(1982) .  No motion t o  d i s q u a l i f y  was ever  f i l e d .  $ 38.10, F l a .  

S t a t .  (1983) .  The t r i a l  c o u r t  found t h i s  claim ba r r ed .  

S t ano  a l s o  p r o c e d u r a l l y  d e f a u l t e d  t h i s  i s s u e  by f a i l i n g  t o  

raise it on d i r e c t  appea l .  See, Card v. S t a t e ,  497 So.2d 1169 

( F l a .  1986 ) .  No cause  o r  p r e j u d i c e  can be e s t a b l i s h e d  f o r  t h e  

d e f a u l t .  There was a  motion i n  l imine  i n  t h e  record  c o n t a i n i n g  

t h e  b a s i s  f o r  a  claim on t h i s  i s s u e ,  which cou ld  and should  have 

been r a i s e d  on  d i r e c t  appea l .  

The record  r e f u t e s  t h e  a l l e g a t i o n  t h a t  a l l  of  S t a n o ' s  

a c o n f e s s i o n s  were premised on t h e  promise t h a t  no d e a t h  s e n t e n c e  

would be imposed. ( R  300) During t h e  p l e a  co l loquy ,  S tano  swore 



t h a t  t h e r e  was no p l e a  b a r g a i n  a s  t o  t h e  s en t ence .  Mikenas v. 

S t a t e ,  460 So.2d 359  l la. 1985) .  T h e c o u r t ' s  compliance w i th  

F l o r i d a  Rule of Cr iminal  Procedure 3.170( j ) , demons t ra tes  t h a t  

t h e  p l e a  was made knowingly, i n t e l l i g e n t l y  and v o l u n t a r i l y .  

Quince  v. S t a t e ,  477 So.2d 535  l la. 1985) ;  Boykin v. Alabama, 

395 U.S. 238 (1969) ;  Uni ted  S t a t e s  v. Russe l l ,  716 F.2d 955 (11th 

C i r .  1985) .  



DEFENDANT CANNOT ATTACK THE 
COMPETENCY OF HIS TRIAL COUNSEL VIA 
THE COMPETENCY OF THE MENTAL HEALTH 
EXPERTS PRESENTING EVIDENCE I N  HIS 
BEHALF. 

S t a n o  c o n t e n d s  t h a t  M r .  P e a r l  p r o v i d e d  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  "v i s -a -v i s  m e n t a l  h e a l t h  e x p e r t s " .  H e  

c o n t e n d s  t h a t  it w a s  an u n r e a s o n a b l e  o m i s s i o n  to  f a i l  to  re- 

e v a l u a t e  competency b e f o r e  e n t e r i n g  h i s  plea. 

The s t a te  c o n t e n d s  t h a t ,  " . . . d e f e n s e  c o u n s e l  was n o t  

o b l i g a t e d  to  seek  a d d i t i o n a l  ( p s y c h i a t r i c )  o p i n i o n s  i n  t h e  h o p e s  

of  f a b r i c a t i n g  a d e f e n s e . "  H o l m e s  v.  S t a t e ,  429 So.2d 297, 300 

( F l a .  1 9 8 3 ) ;  Blake  v. K e m p ,  758 F.2d 523 ( 1 1 t h  C i r .  1 9 8 5 ) ;  

F inney  v. Z a n t ,  709 F.2d 643 ( 1 1 t h  C i r .  1 9 8 3 ) .  There was no 

a e v i d e n c e  to s u g g e s t  t h a t  S t a n o  w a s  i ncompe ten t ,  t h e r e f o r e ,  
- 

c o u n s e l  w a s  n o t  i n e f f e c t i v e  f o r  f a i l i n g  to i n v e s t i g a t e  f u r t h e r .  

Card v. S t a t e ,  497 So.2d 1169  l la. 1 9 8 6 ) ;  C l a r k  v. S t a t e ,  467 

So.2d 699 ( F l a .  1 9 8 5 ) ;  Agan v. S t a t e ,  503 So.2d 1254 ( F l a .  

1 9 8 7 ) .  "S ince  d e f e n s e  c o u n s e l  w a s  bound t o  seek  o u t  s u c h  

( p s y c h i a t r i c )  e x p e r t  t e s t i m o n y  o n l y  i f  e v i d e n c e  e x i s t e d  c a l l i n g  

i n t o  q u e s t i o n  ( S t a n o ' s )  s a n i t y ,  Ake v .  Oklahoma, 1 0 5  S .Ct .  1087 

(1985) ;  C h r i s t o p h e r  v. S t a t e ,  416 So.2d 450 ( F l a .  1 9 8 2 ) ,  w e  

c a n n o t  now f i n d  f a u l t  i n  c o u n s e l ' s  d e c i s i o n .  .." Bush v. S t a t e ,  

505 So.2d 409,410 ( F l a .  1987)  Fur the rmore ,  t h e  e v a l u a t i o n  by 

s e v e r a l  m e n t a l  h e a l t h  e x p e r t s  f o r  t h e  J u n e ,  1983, s e n t e n c i n g  

h e a r i n g  w a s  a nunc pro t u n c  e v a l u a t i o n  of competency a t  t h e  

March, 1983 plea. See ,  Mason v. S t a t e ,  489 So.2d 734 ( F l a .  

1 9 8 6 ) .  



Defendant assa i l s  Dr. Ann McMillan, a defense expert, as 

"fundamentally deficient." This claim was presented verbatim i n  

the Brevard County motion for post-conviction re l i e f .  (PA 3, 

47) When it was presented i n  that  forum, both the t r i a l  court 

and the Supreme Court of Florida rejected the issue as one which 

could have or should have been raised on direct appeal. Stano v. 

State,  497 So.2d 1185 (Fla. 1986). This procedural bar was 

honored by the United States District  Court. Stano v. Dugger, 

Case No. 87-753-CIV-ORL-19 (August 25, 1987). Additionally, t h i s  

claim was rejected i n  the Bradford and Alachua County cases. The 

s ta te  urges th is  honorable court to reject this  claim on the same 

ground, as did the t r i a l  court. 

The s ta te  contends that  no prejudice can be established 

because the t r i a l  court specifically relied upon Dr. McMi l l an '  s 

report to  establish a mitigating circumstance. Counsel was able 

to persuade the court to find signi ficant mitigating evidence on 

the basis of Dr. McMillan's report and so his performance was not 

deficient under the ~ n i g h t / ~ t r i c k l a n d  standard. 

The s ta te  notes that  on direct appeal, Stano claimed that  

Dr. McMillan's reports were entit led to more weight than the 

other doctors. The defendant i s  not foreclosed from presenting 

incons istent defenses, nonetheless, the present complaint rings 

hollow when compared t o  Stano's former song of praise for Dr. 

McMillan. 

The s ta te  finds most significant the fact that the basis for 

the attack now launched on Dr. McMillan i s  a report that  was not 

included i n  her report before the t r i a l  court, a report that was 



added a f t e r  co l la te ra l  proceedings began and is of most dubious 

origin.  The reports of Dr. McMillan received in to  evidence 

contains no report en t i t l ed  "Comparison of Gerald Stano's 

Psychological Prof i le  With Those of Convicted Mass Murderers". 

This report contained no Megargee "Charlie" sub-type. (Compare 

defendant's appendix 18 with R 588-599) To the extent that  Dr. 

McMillanl s  interpretat ion of the MMPI is cr i t ic ized ,  the  s t a t e  

could note that  her ultimate conclusion was tha t  Stano was 

" faking bad. " 

Counsel was able t o  u t i l i z e  the favorable aspects of Dr. 

McMillans' report.  The t r i a l  court expressly based a  mitigating 

factor on the information contained i n  her report.  Appellant 

f a i l ed  t o  es tab l i sh  that  e i ther  Dr. McMillan or Mr. Pearl were 

ineffective.  The t r i a l  court correctly denied an evidentiary 

hearing on the basis of these legal ly  insufficient  al legations.  



CONCLUS I0 N  

B a s e d  on the f o r e g o i n g  a r g u m e n t  and a u t h o r i t y ,  appellee 

r e s p e c t f u l l y  r e q u e s t s  t h i s  honorable c o u r t  t o  a f f i r m  the s u m m a r y  

d e n i a l  of the m o t i o n  for pos t -convic t ion  relief i n  a l l  respects. 

R e s p e c t  f u l l y  s u b m i t t e d ,  

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

, & R . L  
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