I N THE SUPREME COURT OF FLORI DA

W LLI AM VAN POYCK

Appel | ant,
VS. Case No. SC04-696

STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE ClI RCUI T COURT
OF THE FI FTEENTH JUDI CI AL Cl RCUI T,
I N AND FOR PALM BEACH COUNTY, FLORI DA

ANSWER BRI EF OF APPELLEE

CHARLES J. CRI ST JR
ATTORNEY GENERAL

CELI A A. TERENZI O
ASSI STANT ATTORNEY GENERAL
FLA. BAR NO. 0656879
1515 N. FLAGLER DRI VE

SUI TE 900
WEST PALM BEACH, FL. 33409
(561) 837-5000

ATTORNEY FOR APPELLEE



TABLE OF CONTENTS

TABLE OF CONTENTS .
TABLE OF Cl TATI ONS
PRELI M NARY STATEMENT .

STATEMENT OF THE CASE AND FACTS

SUMVARY OF ARGUMENT .

ARGUMENT

| SSUE |
THE TRI AL COURT PROPERLY DENI ED APPELLANT’ S REQUEST
FOR DNA TESTI NG AS THE RESULTS WOULD NOT HAVE
WARRANTED A SENTENCE LESS THAN DEATH .

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF FONT .

18

18

18



TABLE OF Cl TATI ONS

TABLE OF AUTHORI TI ES
FEDERAL CASES

Ennmund v. Florida, 458 U S. 782 (1982) . . . . . . . . 8, 10

Tison v. Arizona, 481 U S. 137 (1987) Ce e e 8, 10

Van Poyck v. Florida Departnment of Corrections, 290 F.3d 1318
(11th Cir. 2002), cert. denied, 537 U.S. 1105 (2003) 9, 13, 14

STATE CASES
Barrett v. State, 649 So. 2d 219 (Fla. 1995 . . . . . . . 17
Cooper v. State, 581 So. 2d 49 (Fla. 1991) . . . . . . . . 17
DuBoi se v. State, 520 So. 2d 260 (Fla. 1988) . . . . . . . 9
Galloway v. State, 802 So. 2d 1173 (Fla. 1st DCA 2002) . . 13
Garcia v. State, 622 So. 2d 1325 (Fla. 1993) . . . . . . . 16
Hitchcock v. State, 866 So. 2d 23 (Fla. 2004) e
MIls v. State, 476 So. 2d 172 (Fla. 1985) . . . . . . . . 16
Robi nson v. State, 865 So. 2d 1259 (Fla. 2004) . . . . . . 13
Scott v, State, 657 So. 2d 1129 (Fla. 1995) .. . . . . . 16
State v. MIls, 788 So. 2d 249 (Fla. 2001) . . . . . . . . 8
Valdes v. State, 626 So. 2d 1316 (Fla. 1993) . . . . . . . 7

Van Poyck v. State, 564 So. 2d 1066
(Fla. 1990) . . . . . . . . . . . . . . . . 2,5 17,9, 11, 15

Van Poyck v. State, 694 So. 2d 686 (Fla 1997)
5,9

Van Poyck v. State, 696 So. 2d 686 (Fla. 1997) . . . . . . 9




Van Poyck v. Singletary, 715 So. 2d 930 (Fla. 1998)

Van Poyck v. Singletary, 715 So. 2d 930 (Fla. 1998)

Zerquera v. State, 549 So. 2d 189 (Fla. 1989)

STATE STATUTES

Fla. Stat. Ann. 8§921.141(6)(d)

M SCELLANEOUS

Rule 3.853 (c¢)(5)(C

16

13



I N THE SUPREME COURT OF FLORI DA

W LLI AM VAN POYCK

Appel | ant,
VS. Case No. 04-696
STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATENMENT

Appel l ant, WLLIAM VAN POYCK, was the defendant in the
proceedi ngs bel ow, and will be referred to herein as
"“Appel lant." Appellee, the State of Florida, was the petitioner
in the proceedings below and will be referred to herein as "the
State." Reference to the pleadings will be by the synmbol "R
reference to the supplenental pleadings will be by the synbols
"SR[vol.]" and reference to the direct appeal record will be by

the synmbol “ROA”.



STATEMENT OF THE CASE AND FACTS

Appel |l ant has been before this Court on three prior
occasions. In 1990, Van Poyck’s conviction for capital murder

and sentence of death were upheld. Van Poyck v. State, 564 So.

2d 1066 (Fla. 1990). The facts as recounted by this Court were
as foll ows:

The record establishes that on June 24,
1987, corrections officers Steven Turner and
Fred Giffis transported Janes O Brien, a
state prison inmate, in a van from G ades
Correctional Institute to a dermatologist's
office for an exam nation. Giffis, who was
not arnmed, drove the van while Turner
wat ched O Brien, who was secured in a caged
area behind Giffis. After Giffis pulled
the van into an alley behind the doctor's
of fice, Tur ner | ooked down for hi s
paperwor k. Upon | ooki ng up, he saw a person,
whom he later identified as Van Poyck,
aimng a pistol at his head. Van Poyck
ordered Turner to exit the van. At the sane
time, Frank Valdez, an acconplice of Van
Poyck's, went to the driver's side of the
van. Turner testified that Van Poyck took
his gun, ordered himto get under the van,
and kicked him while he was attenpting to
conply with Van Poyck's order. He testified
that, while under the van, he saw Giffis
exit the wvan; he noticed another person
forcing Giffis to the back of the van; and,
while noticing two sets of feet in close
proximty to the rear of the van, he heard a
series of shots and saw Giffis fall to the
ground. Turner further stated that Van Poyck
had stopped kicking him when the gunfire
started, but noted that he did not know
where Van Poyck was at the tinme of the
shooting. Giffis was shot three tinmes, once
in the head and twice in the chest. Expert
testinmony indicated that the shot to the
head was fired with the barrel of the gun



pl aced against Giffis' head and that each

of the wounds woul d have been fatal. It was
al so determ ned that the nurder weapon was a
Hungari an | nterarns ni ne mllimeter

sem aut omati c pistol.

After Giffis was shot, Turner was forced to
get up from under the van and | ook for the
keys. Upon realizing that Turner did not
have them Valdez fired nunmerous shots at a
padl ock on the van in an attenpt to free
O Brien. One of the shots ricocheted off of
t he van and struck Turner, causing hi mm nor
injuries. Turner testified that at around
this tinme Van Poyck ainmed the Hungarian
Interarnms sem automatic nine mllinmeter
pistol at him and pulled the trigger.
Al t hough no bullet was fired, Turner stated
that he heard the gun click. Turner then
fled the scene when Van Poyck turned his
attention to Val dez, who was smashi ng one of
the windows on the van. After Van Poyck
noticed that two cars had just driven into
the all ey, he and Val dez approached the cars
and Van Poyck shattered the w ndshield of
one of the cars with the butt of a gun. Van
Poyck and Valdez then ran to a Cadillac
parked in an adjacent parking |lot and
departed from the scene. A police officer,
who arrived at the scene and wi tnessed the
two men leaving, radioed for help and a
chase followed. During the chase, Van Poyck
| eaned out of the car w ndow and fired
numerous shots at the police cars in
pursuit, hitting three of them

Val dez eventually lost control of the
Cadillac and the car crashed into a tree

Van Poyck and Val dez were immedi ately taken
into custody and four pistols were recovered
from the car: a Hungarian Interarms nine
mllinmeter sem automatic pistol, a Sig Sauer
nine mllimeter sem automatic pistol, a
Starr .22 caliber sem automatic pistol, and
Turner's Smith and Wsson .38 caliber
service revol ver



Van Poyck, testifying in his own behalf,
deni ed that he shot Giffis and stated that,
whi | e ki cking Turner, he heard the gunshots
and saw Giffis fall to the ground. He did,
however, acknowl edge that he planned the
operation and recruited Valdez to assist him
in his plan. Additionally, he stated that
they took three guns with them

The jury found Van Poyck guilty of
first-degree nurder, six counts of attenpted
mansl aughter, arned robbery with a firearm
aggravated assault, and aiding in an
attenpted escape. Wth regard to the
first-degree nurder charge, the jury was
gi ven a speci al verdict formwhich contained

bl anks for "prenmeditated nurder,"” "felony
murder," and "both." The jury returned the
verdict formw th "felony nurder” and "both"
checked and "preneditated nurder” |eft
bl ank.

In the penalty phase, the state presented
Van Poyck's parole officer who testified
t hat Van Poyck was on parole at the tine of
t he incident and that he had three previous
convictions, two for robbery and one for
burglary. O her wtnesses for the state
included victims of these offenses. Van
Poyck present ed five W t nesses In
mtigation, including hinmself. A nurse from
the Palm Beach County jail stated that he
hel ped other inmates in various ways. His
brother, who was also in prison, testified
about their home life, explaining that their
father was frequently away from honme on
busi ness and their nother had passed away
when Van Poyck was young. Van Poyck's aunt
testified that for a period of time the
famly Jlived wth a housekeeper, who
appeared to be strange and unstable. Van
Poyck's stepnother testified about hi s
famly situation, noting that his brother
and sister had juvenile records. She also
i ndicated that Van Poyck felt renmorse for
his actions. Finally, Van Poyck testified in
his own behalf, taking responsibility for



the fact that Giffis was killed and
expressing renorse for his actions.

By an el even-to-one vote, the jury
recommended the death sentence for the
first-degree nmurder conviction. The tria

judge inposed the death sentence and found
the foll owi ng four aggravating
circumstances: (1) that the crime was
commtted while Van Poyck was under a
sentence of inprisonnment in that he was on
parol e when he commtted the act; (2) that
the crinme was commtted for the purpose of
effecting an escape from custody; (3) that
Van Poyck knowi ngly created a great risk of
death to many persons; and (4) that Van
Poyck was previously convicted of another
felony involving the wuse or threat of
viol ence to sonme person

Van Poyck, 564 So. 2d at 1067-1068. This Court found

insufficient evidence to sustain Van Poyck’s first degree nurder
under a theory of preneditation, however the conviction was
uphel d based on the foll ow ng:
Al t hough the evidence was insufficient to
establish first-degree preneditated nurder
we find that the evidence was clearly
sufficient to convict him of first-degree
felony murder. VWhile this finding does not
affect Van Poyck's guilt, it is a factor
t hat shoul d be considered in determ ning the
appropri ate sentence
ld. at 10609. Van Poyck’s sentence of death was upheld
irrespective of |ack of evidence in support of preneditation as
this Court determned that , “[w]je find no nerit in Van Poyck's

claims that he was a m nor actor and did not have the cul pable

mental state to kill. I d.



Van Poyck then filed a nmotion for postconviction relief on
Decenmber 8, 1992. Following a |lengthy evidentiary hearing, all
relief was denied. Van Poyck unsuccessfully appealed to this

Court, raising sixteen issues. Van Poyck v. State, 694 So. 2d

686 (Fla 1997).
Van Poyck filed a state habeas petition before this Court

on October 27, 1998. Van Poyck v. Singletary, 715 So. 2d 930

(Fla. 1998). Again all relief was denied.

Van Poyck then sought federal habeas relief on February 3,
1999. Therein Van Poyck raised fifteen claims. Utimtely the
district court denied relief without an evidentiary hearing on
Sept enber 20, 1999, The Eleventh Circuit upheld that ruling on
May 9, 2002. The United States Supreme Court denied review on
Cct ober 7, 2002. On Septenber 30, 2003, Van Poyck filed a
nmotion pursuant to 3.853 seeking DNA testing. The trial court

denied relief and this appeal follows.



SUMVARY OF ARGUMENT

The trial court properly denied appellant’s notion for DNA
testing without a hearing as he failed to neet the requirenents
of Rule 3.853 (c)(5)(0O).

ARGUMENT

| SSUE |
THE TRI AL COURT PROPERLY DEN ED APPELLANT’ S
REQUEST FOR DNA TESTI NG AS THE RESULTS WOULD
NOT HAVE WARRANTED A SENTENCE LESS THAN
DEATH

Van Poyck is challenging the trial court’s summary deni al
of his request for DNA testing pursuant to Rule 3.853. It is
alleged that the results of such testing would provide
substantial mtigating evidence rel evant to Van Poyck’s sentence
of deat h.

Van Poyck al ong with his co-defendant Frank Val des were both

convicted and sentenced to death for the shooting death of

Oficer Fred Giffis. Van Poyck v. State, 564 So. 2d 1066 (Fl a.

1990) and Valdes v. State, 626 So. 2d 1316 (Fla. 1993). On

direct appeal, this Court found i nsufficient evidence to sustain
a conviction for preneditated nurder, yet still wupheld his
conviction and sentence of death. Van Poyck, 564 So. 2d at
1069. Base on that determ nation, Van Poyck sought DNA testing
to “conclusively prove” that it was his co-defendant Frank
Val dez, who actually shot O ficer Giffis. The trial court’s

sunmary deni al was predicated solely on the fact that, appell ant



could not nmeet the requirenments of 3.853 (c)(5)(C). The court
st at ed:

The court finds that pursuant to exhibits

contained in the court file which are

i ncorporated herein as reference that there

is no reasonable possibility that any DNA

testing will result in exoneration or in a

m tigated sentence.
(ROA 66). A review of the facts established at trial and on
direct appeal clearly refute Van Poyck’s claim therefore the

trial court’s summary deni al of the request nust be upheld.

Relying on State v. Mlls 788 So. 2d 249 (Fla. 2001) and

simlar cases for the proposition that newy di scovered evi dence
regardi ng a defendant’s status as the “non-triggerman” warrants
inposition of a life sentence, Van Poyck argues that the trial
court was incorrect to deny himrelief. The state does not take
issue with the general proposition that “non-triggerman status”
is mtigating evidence. However, in the instant case,
appel l ant’ s status as such has throughly been analyzed at tri al
and on direct appeal. Any new evidence to further bolster his
status as the non-shooter would be cunulative and would not
warrant any relief. Unlike the cases relied upon by appell ant,
Van Poyck’s culpability as the mmjor participant in the events
culmnating in Oficer Giffis’ death, has already been
determned in great detail and would be unaffected by any new

DNA testing.



For instance, the question of Van Poyck’s cul pability inthe
murder of Officer Griffis has been throughly reviewed by this

Court on direct appeal!; postconviction appeal? and state habeas

review?;, and by the federal courts as well. See Van Poyck v.

State, 564 So. 2d 1066, (Fla. ); Van Poyck v. State, 696 So. 2d

686, 689 (Fla. 1997); Van Poyck v. Singletary, 715 So. 2d 930,

931 n.1 (Fla. 1998); and Van Poyck v. Florida Departnment of

Corrections, 290 F.3d 1318, 1325-26 (11th Cir. 2002), cert.
deni ed, 537 U.S. 1105 (2003). Fatal to appellant’s claimis

that his culpability established at trial and affirmed on

1 On direct appeal, Van Poyck presented four clains
addressed to the “triggerman” issue. He asserted: (1) the
evi dence against himwas insufficient to support his conviction
for preneditated first-degree nurder (SR 35-45) (2) the tria
court’s Phase Two instructions failed to informthe jury of the
mandatory Tison v. Arizona, 481 U S. 137 (1987) and Ennmund v.
Florida, 458 U.S. 782 (1982) factual determ nation (SR 66-70);
(3) the trial court erred in failing to make the required
findi ngs under Ennmund/ Tison in the sentencing order (SR 70-77);
(4) the death sentence i s not proportional because Van Poyck was
not the triggerman (SR 99-101). Van Poyck v. State, 564 So. 2d
1066, 1069-70 (Fla. 1990).

2 Van Poyck’s postconviction clains regarding his non-
triggerman status for sentencing purposes were as follows: “(6)
t he judge and jury wei ghed the invalid aggravating factors that
the nmurder was premeditated or that Van Poyck was the
triggerman” and (11) Ednund/ Ti son errors necessitate a reversal
of Van Poyck’s death sentence.” Van Poyck v. State, 694 So. 2d
686, 698 (Fla. 1997). This Court found appellant’s clainms to be
procedurally barred. 1d at n. 6.

3 1n his habeas petition appellant raised the Ennmund/ Ti son
issue for a third tine. Revi ew was again denied: “This claim
was raised and rejected on direct appeal, Van Poyck, 564 So. 2d
at 1070-71, and also on the rule 3.850 appeal. Van Poyck, 694
So. 2d at 698.” Van Poyck v. Singletary, 715 So. 2d 930 (Fl a.
1998).




appeal, overwhelm ngly supported inposition of his capital
sentence regardless of the fact that he was not the shooter
The facts reveal ed the foll ow ng:

We find no nerit in Van Poyck's clainms that
he was a m nor actor and did not have the
cul pable nental state to kill. In DuBoise v.
State, 520 So.2d 260 (Fla. 1988), we
reiterated the established principle in
Fl ori da t hat t he deat h penal ty i's
appropriate even when the defendant is not
the triggerman and discussed proportionate
puni shment, stating:

In Tison the Court stated that
Enmund covered two types of cases
t hat occur at opposite ends of the
fel ony-nmurder spectrum i.e., "the
m nor actor in an arned robbery,
not on the scene, who neither
intended to kill nor was found to
have had any culpable nenta
state” and "the felony nurderer
who actually killed, attenpted to
kill, or intended to kill." The
Ti son brot hers, however, presented
“"the internediate case of the
def endant whose participation is
maj or and whose nental state is
one of reckless indifference to
the value of human life." The
Court recognized that the majority
of American jurisdictions which
provide for capital puni shnent
"specifically authorize the death
penalty in a felony-nurder case
wher e, though the defendant's
mental state fell short of intent
to kill, the defendant was the
maj or actor in a felony in which
he knew death was highly likely to

occur, " and that "subst anti al
participation in a violent felony
under circunstances |likely to

result in the loss of innocent
human life may justify the death

10



penalty even absent an 'intent to
kill."" Comenting that focusing
narromy on the question of intent
to kill is an unsatisfactory
nmet hod of determ ning cul pability,
t he Court hel d "t hat maj or
participation i n t he fel ony
committed, conmbined with reckless
indifference to human life, 1is
sufficient to satisfy the Ennund
cul pability requirenent.™

ld. at 265-66 (citations omtted, enphasis
added) (quoting Tison v. Arizona, 481 U S
137, 107 S.Ct. 1676, 95 L. Ed.2d 127 (1987)).
Al t hough the record does not establish that
Van Poyck was the triggernman., it does
establish that he was the instigator and the
primary participant in this crime. He and
Valdez arrived at the scene "arned to the
teeth." Since there is no question that Van
Poyck played the major role in this felony
nmurder and that he knew lethal force could
be used., we find that the death sentence is

proportional .

Van Poyck, 564 So.2d at 1070-71 (footnote omtted) (enphasis
supplied).

The Eleventh Circuit Court of Appeals, determ ned that any
mtigating effect arising fromthe conclusion Van Poyck was not
the triggerman woul d not have made a difference in the sentence

he received:

Peti tioner argues t hat Counsel ' s
perfornmance was constitutionally defective
because he failed to present evidence that
Petitioner was not the triggerman. He
identifies two such pieces of evidence: that
Val des had blood on his clothes matching
Oficer Giffis's blood type, but that
Petitioner did not; and that the nurder
weapon had been purchased by Valdes's
girlfriend and that Valdes had been in

11



possessi on of the gun when he and Petitioner
left to commt the crine.

.We--in this instance--do not discuss the
performance el enent of i neffective
assi stance of counsel because we concl ude
that the Florida Supreme Court could have
reasonably concluded that no prejudice had
been shown. A review of the penalty phase
transcripts convinces us that Petitioner
cannot establish that he was prejudiced by
Counsel ' s failure to i ntroduce this
evidence. During the penalty phase, the
W tnesses called by the prosecutor only
testified about Van Poyck's past crinmes and
about the fact that he was on parole when
the instant offense was commtted. The
pr osecut or did not present addi ti onal
evi dence suggesting that Petitioner was the
triggerman.

Even nore telling is the prosecutor's
closing argunment. Petitioner's being the
triggerman played only a very mnor role in
the prosecutor's argunment. As aggravating
factors, the prosecutor advanced these
things: 1) that Petitioner was on parole
when the crime was commtted; 2) that the
crime was committed for the purposes of
effectuating an escape from prison; 3) that
Petitioner knowingly created a great risk of
death to nmany persons; and 4) t hat
Petitioner had previously been convicted of
a violent felony. The establishnment of these
elements did not require arguing that
Petitioner was t he triggerman. The
prosecutor never argued that it had been
establi shed beyond a reasonabl e doubt that
Petitioner was the triggermn.

The only tinme the prosecutor did argue
that the evidence tended to show that
Petitioner was the triggerman was in
rebutting Petitioner's argunment that he was
only an acconplice and played only a m nor
role in the crinme. [FN8] Even in rebutting
that argunent, however, the prosecutor
relied heavi |l y on t he i dea t hat ,

12



Van Poyck,

“[r]egardless of who the triggerman is,"
death would still be appropriate. Rather
t han focusing the jury on who the triggerman
was, the prosecutor stressed that Petitioner
coul d not be considered a m nor participant
because he had been the one to conme up with
the idea of breaking O Brien out of custody
and had planned the crine. VWhile the
prosecutor did, on a few occasions in his
closing argunent, say that evidence in the
case suggested that Petitioner was the
triggerman, the main argunment nade by the
prosecut or was t hat t he deat h
penal ty--because of the four aggravating
factors and because Petitioner was not a
m nor participant in the underlying violent
felony--was an appropriate sentence for
Petitioner, regardless of who actually shot
Oficer Giffis.

Especi all y because the prosecutor's nain

arqunent was that the death penalty was

appropriate regardl ess of who the tri ggernan

was, Wwe see no reasonable probability that,

if Counsel had presented the additional

evi dence that Petitioner was not t he

triggerman, the outcone of the sentencing

phase woul d have been different. The Florida
Suprenme Court coul d reasonably concl ude t hat
no prejudice existed. The Florida Suprene

Court did reasonably conclude that the

tri gger man-evi dence claim entitl ed

Petitioner to no relief.

8. Florida law provides that a
mtigating circunstance exists where "[t] he
def endant was an acconplice in the capita
felony commtted by another person and his
or her participation was relatively m nor."
Fla. Stat. Ann. 8§ 921.141(6)(d).

290 F.3d at, 1325-26. (enphasis supplied).

of appellant’s major participation in the events that

t he nmurder,

13

Because

led up to

his death sentence was constiutionally perm ssible.



See Galloway v. State, 802 So. 2d 1173 (Fla. 1st DCA
2002) (uphol ding denial of request for DNA testing because
results could not refute evidence that defendant was present and
was al so participating with co-defendant in the crines); Cf.

Robi nson v. State, 865 So. 2d 1259 (Fla. 2004) (expl ai ni ng that

DNA testing would not entitle defendant to relief given that
there is no dispute that he was involved in the rape and
mur der) .

| gnoring these appellate findings, appellant incredibly
argues that DNA evidence wi |l sonmehow magically shed light on

his state of mnd during the attenpted escape and nurder of

Oficer Giffis. In other words, not only will the physical
evi dence prove that he was not the shooter, it wll also
denonstrate that, “...nor did he anticipate or acquiesce in the

victims shooting,” (ROA 5); brief at 20, and “indeed in this
case [he] did not even want it to occur.” Brief at 21.
Appel lant’s cl ains are unpersuasive.

Van Poyck does not expl ain how DNA evi dence coul d rebut the
findings that he was the major participant in the felony
comm tted and therefore equally culpable in the death of

Oficer Giffis. See Hitchcock v. State, 866 So. 2d 23, 28

(Fla. 2004)(explaining that defendant nust establish the

rel evant nexus between the DNA results and “specific facts about

14



the crime” that would entitle him to mtigation of his
sent ence).

The facts remanin, as admtted to by Van Poyck when he

testified at trial, he wanted to help his friend, James O Brien
escape fromprison, and he, and he al one had been contenpl ating
this for approximately two years (ROA 2619-22; SR 443-446). Van
Poyck put the escape plan together, recruited Val des to assi st,
and gave Val des orders about how to proceed. (ROA 2622, 2626-27,
2630-31; SR 446, 450-451, 454-455). \While Val des provided the
guns, Van Poyck verified they were | oaded. (ROA 2628, 2656-57;
SR 452, 480-481). The plan was for Valdes to secure the
correction van driver and Van Poyck would get the officer who
was in the passenger seat (ROA 2647; SR 473). Van Poyck
admtted telling the passenger, O ficer Turner, to get under the
van or he was a dead nman (RAO 2648; SR 474). Followi ng Oficer
Giffis’ murder, Van Poyck turned to Officer Turner and demanded
the key to the van and threatened his life (ROA 2649-50; 473-
474) . Van Poyck also noted that Valdes went through O ficer
Giffis’ pockets after he was shot and that there was bl ood
around (ROA 2650; SR 474). 1t was Van Poyck’s adm ssion that he
was not under the influence of any substance that nm ght have
impaired his ability to think or reason - Van Poyck knew exactly
what he was doing on the day of the nurder. He was not i npaired

by any nental infirmty (ROA 2629-31, 2639; 453-455, 463). He

15



also reiterated that he set up the entire crimnal plan which
resulted in Oficer Giffis’ death. (ROA 2662; SR 486).

The state relied on this evidence, at the penalty phase to
argue that appellant deserved a death sentence. For instance,
the trial court, with the agreement of the parties, confirnmed
that enphasis would not be placed upon either first-degree
murder theory. The trial judge inquired: “Does everybody then
agree as to, [the instruction] ‘Ladies and gentlemen of the
jury, you have found the Defendant guilty of first degree
murder,’ and | leave it at that?” (ROA 3183; SR 692). Defense
counsel agreed. (l1d.). As is clear from the penalty phase
record, the State sought and discussed the four statutory
aggravating factors4 and the State never relied upon the
triggerman theory for inposition of a death sentence. Rather,
the State told the jury to assume that Valdez was the
triggerman. (ROA 3511-12; SR 766-767). It was the defense that
argued Van Poyck’s participation was mnor and that he was not
the triggerman, and to this, the State commented on Van Poyck’s
maj or role in the crime and noted in passing the triggernmn
theory, but he never stated that this was proven beyond a

reasonabl e doubt. (ROA 3477-3540, 3562-65; SR 795, 817-820).

4 Those factors are: (1) crime commtted while Van Poyck was
on parole; (2) crime was comm tted for purpose of effecting an
escape from custody; (3) great risk of death to many persons;
and (4) prior violent felony. (ROA 3482-3500, 3507-08). See Van
Poyck v. State, 564 So. 2d 1066, 1068-69, 1071 (Fla. 1990)
(affirm ng aggravating factors found by trial court).

16



The cases appellant relies on are unpersuasive as they all
i nvol ve an open question regarding the defendant’s cul pability.
For instance in MIlls, a jury override case, the state’ s theory
at the trial was that MIIls was the actual shooter. MIlIls v.
State, 476 So. 2d 172, 175 (Fla. 1985). Therefore the record
was conpl etely void of any factual devel opment regarding MIIs’
cul pability as the non-triggerman.

Likewise in Garcia v. State, 622 So. 2d 1325 (Fla. 1993),

the state’'s theory of prosecution was that Garcia was the
shooter, an accusation that Garcia continued to deny. Garcia,
622 So. 2d at 1331. During postconviction litigation, evidence
was uncovered which rebutted the state’s theory. |In granting a
new sentencing hearing this Court stated:

Al t hough this Court affirnmed Garcia's death

sentences in spite of the |life sentences

given the co-defendants, much of the

i nformati on addressed in our present opinion
was not briefed or available on direct

appeal . This information rai ses real
quest i ons requiring f act ual resol ution
concerni ng t he ext ent of Garcia's

participation in the shootings

Id, at 1332. (enphasi s added).
The remai nder of appellant’s cases are simlarly

di stingui shable, and are therefore of no help. Zerquera V.

State, 549 So. 2d 189 (Fla. 1989)(reversing conviction on direct
appeal where evidence regarding identity of trigger-mn was

never fully devel oped due to erroneous evidentiary rulings);
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Scott v, State, 657 So. 2d 1129 (Fla. 1995)(remandi ng case for
evidentiary hearing to consider new evi dence regardi ng question
of identity of actual killer as between co-defendants); Cooper
v. State, 581 So. 2d 49, 51 (Fla. 1991)(overturning trial
court’s override sentence of death finding that jury's
recommendation for life could have been based on uncertainty

regarding identity of shooter); Barrett v. State, 649 So. 2d

219, 221 (Fla. 1995)(reversing conviction on direct appeal where
state comm tted di scovery violation by withholding evidence in
support of defendant’s theory that co-defendant was shooter).
In summary, appellant’s fifth attenpt to relitigate the
i ssue of his non-triggerman status was rejected properly by the
trial court. The un-assail ed evidence, including appellant’s
own adm ssions, establish that he was the major participant in
this crime. Consequently, the trial court’s conclusion that DNA

testing would not in any way assail those findings was correct.
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CONCLUSI ON

Wher ef ore, based on t he foregoi ng argunents and aut horities,
the State requests that this Honorable Court affirmthe tria

court’s DENI AL of DNA testing.
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