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IN THE SUPREME COURT OF FLORIDA 

William Van Poyck, 

Appellant, 

VS. 1 
1 

STATE OF FLORIDA, ) 
1 

Appellee. ) 
1 

CASE NO. 84,324 

PRELIMINARY STATEMENT 

Appellant, William V a n  Poyck,, was the defendant in the 

trial court and will be referred to herein as lAppellant." 

Appellee, the State of Florida, was the prosecution in the trial 

court and will be referred to h e r e i n  as "the State. References 

to the record/transcripts from this appeal will be by the symbol 

"R" and references to the transcripts from the original record on 

direct appeal will be by the symbol "ROA" followed by the 

appropriate page number(s). 
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STATEMENT OF THE CASE AND FACTS 

Appellant was convicted and sentenced to death for the 1987 

murder of prison guard Officer Griffis. This Court upheld both 

the sentence and conviction on direct appeal. Van Poyck v. State, 

564 So. 2d 1066 (Fla. 1990). In December of 1992, Appellant 

filed a motion for postconviction relief. An evidentiary hearing 

was granted on two of the seventeen claims presented. Ultimately 

the trial court denied all relief. 

At the evidentiary hearing. Appellant presented the 

testimony of the following people. The first to testify was 

Janet Vogelsang, a clinical social worker. Ms. Voglesang compiled 

a psychological history of appellant's development since birth. 

She reviewed appellant's school records, a 1972 report by Dr. 

e Rothenberg, a 1970 report by a counselor fo r  H R S ,  the criminal 

history of appellant's brother Jeffrey Van Poyck, appellant's 

Department af Corrections records, and appellant's trial 

testimony. (R 167-168). She interviewed appellant's former 

girlfriend, Traci Rose, appellant's stepsister Toni, h i s  sister 

L i s a  and a psychiatrist, Dr. Phillips . Voglesang also spent 

three and one-half hours with appellant. (R 173, 170-171). 

1 

Vogelsang testified that appellant's early development was 

greatly affected by a series of events. Appellant's mother drank 

during her pregnancy with appellant. (R 199). However Vogelsang 

did not see signs of fetal alcohol syndrome in appellant. (R 

2 2 2 ) .  Appellant lost h i s  mother at the age of sixteen months. (R * Dr. Phillips also testified on behalf of appellant at the 
evidentiary hearing. 
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175). Appellant's father became emotionally withdrawn after the 

loss of his wife. He further distanced himself from his children 

through his work. (R 176, 192). Appellant's grandmother was a 

manic depressive. (R 222). There was no testimony that appellant 

ever had any contact with this grandmother. After the death of 

his wife, Mr. Van Poyck hired a Mrs, Danno to care f o r  the 

children. The children told their father that Mrs. Danno was 

abusive, consequently she was dismissed. (R 184). Shortly 

thereafter a maternal aunt, Phyllis Marrin and her husband moved 

in with the Van Poyck family. Aunt Phyllis was described as 

mentally unstable. (R 177-178). Although unstable she was not 

abusive towards the children and loved them very much. (R 2 7 2 ) .  

Aunt Phyllis cared for the children for approximately two years 

until Mr. Van Poyck remarried. (R 266). Appellant was six years 

old at the time his father remarried. (R 178). Voge 1 sang 

testified that the new Mrs. Van Poyck, Lee, spanked appellant on 

the average of three times a week. (R 186). Vogelsang described 

appellant's father as not abusive and well meaning. (R 213, 270). 

The stepmother Lee Van Poyck was described by an HRS counselor as 

openly hostile towards the children. (R 213). 

@ 

Ib 

Vogelsang reported that appellant's brother Jeffrey was 

abusive towards him. (R 184). Jeffrey taught appellant how to 

steal and introduced him to alcohol when appellant was only eight 

years old. (R 184, 195-196, 199). Vogelsang stated that 

appellant and his brother and sister experienced problems growing 

up. (R 182, 186). Appellant was exposed to the criminal justice 

system at an ear ly  age and witnessed violence in prison. (R 1 8 7 ) .  

Vogelsang testified that Appellant was taken to youth hall in 
@ 
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1966 f o r  no reason at all. (R 195). However it was revealed that 

in 1966 appellant had three criminal charges peding agiast him. 

All were for breaking and entering and ine for possession of 

stolen property. (R 263-264). By 1968, there ten additional 

charges for breaking and entering as well as running away from 

youth hall. (R 263). In October of 1968 appellant was sent to 

Florida School f o r  Boys in Okeechobee. He experienced abuse 

while incarcerated at Okeechobee.(R 188). Appellant began to 

think about suicide and made suicide attempts. (R 190). 2 

Paul Durnuro a juvenile justice and child welfare consultant. 

( R  309) testified regarding the documented abuse at Okeechobee. 

(R 309-337). Dumuro's testimony was limited exclusively to the 

general conditions of abuse at Okeechobee. Dumuro had no 

knowledge regarding appellant's incarceration at Okeechobee. (R 

335). 

Traci Rose, appellant's former girlfriend testified. She 

stated that she meet appellant in September of 1986. They meet 

at a bar were Rose worked as a nude dancer. (R 350, 360). Rose 

had been addicted to cocaine since she was fourteen years old, 

and claims that she was responsible for getting appellant 

hooked the drug. (R 348,  360). She further stated that s h e  and 

appellant started drinking and smoking cocaine the night before 

The only reference to any suicide attempts involved an alleged 
incident in Florida State Prison. Appellant was sent to the  
hospital after having swallowed a light bulb. There was never 
any physical injury to appellant let alone any physical proof 
that appellant had in fact ate a light bulb. Appellant t o l d  his 
attorney that he faked the incident in an attempt to feign mental 
illness. 

* 
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the murder and continued until appellant left the house the 

@ morning of the murder. (R 350). 

Emily Wilkes, appellant's first cousin offered the following 

testimony. She had not seen appellant since 1957 when he was 

three years old. (R385, 387). She had no personal knowledge 

regarding the abuse by Mrs. Danno, the housekeeper or Lee Van 

Poyck, the stepmother (R 377, 389-390, 394). She stated that Lee 

favored appellant. ( R  382, 3 9 4 ) .  She further testified that Aunt 

Phyllis was not normal but she never heard that Aunt Phyllis was 

in any abusive towards the children. (R 392). Ms. Wilkes 

described appellant's father as a wonderful man who loved and 

provided for his children. (R 394-395, 399). Although he loved 

his children he had a difficult time expressing his emotions. (R 

395). 

Charles Hill, also appellant's first cousin testified to the 

following. Mr. Hill had last seen appellant i n  1972 at 

appellant's father's funeral. (R 425). Prior to that, Mr. Hill 

had not seen appellant since appellant was eight-ten years old. 

(R 425). He described appellant's natural mother as a good 

mother who was a social drinker. (R 402, 4 0 3 ) .  Appellant's 

father was a successful man who worked hard. (R 404). 

Appellant's father was desperate to find someone to take care of 

the children after his wife died. (R 412). Mr. Hill described 

Aunt Phyllis as a crack pot who was addicted to prescription 

drugs. ( 409). Hill describes appellant's brother Jeff as the 

source of all of appellant's problems. (R 414, 4 2 0 ) .  

Roxanne Vining testified that she and her brother were 

neighborhood friends of Jeffrey Van Poyck and appellant. (R 
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4 3 9 ) .  Vining stated that the neighborhood kids including 

appellant were exposed to drugs at an early age. (R). She 

described appellant's father as cold.(R). Appellants friends 

were not allowed in the house. (R 449-450). Ms.Vining m e t  

appellant when she was five and had not seen him after she  turned 

ten. (R). She was no personal knawledge of appellant's criminal 

history. (R 453). She testified that appellant's brother Jeffrey 

abused him. ( R  453). 

The next witness to testify for appellant was Albert 

Rathbone, a gunsmith. (R 462). Rathbone testified generally about 

the operation of the three weapons that appellant and Valdez 

brought with them that morning of the murder. (R 463-466). 

Rathbone testified on cross-examination that the murder weapon 

would "click" when it misfired. (R 469). 

Bruce Kinnane also testified on behalf of appellant. He and 

appellant met at Florida School for Boys at Okeechobee. (R 478). 

Kinnane testified about two instances of abuse that he and 

appellant were subjected to while incarcerated at Okeechobee, 

Both boys were forced to place their heads in a bin of garbage. 

Kinnane stated that this was a form of discipline. Kinnane did 

not explain what infraction had been committed to warrant the 

punishment. Both boys were also disciplined for having 

contraband cigarettes in the facility. As punishment t hey  were 

forced to eat the cigarettes. (R 478). Kinnane stated that 

appellant loved his father and felt that his stepmother was 

keeping them apart. (R) . Kinnane admitted that he and appellant 

escaped from Okeechobee on three separate occasions. (R 501). $i 
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Appellant also presented the testimony of an inmate, Felix 

Milian. The men met in prison and have known one another f o r  

seventeen years. (R 503-506). Milian is serving a l i f e  sentence 

for robbery and murder.(R 516). Milian described appellant as a 

peace maker despite appellant's numerous fight and disciplinary 

reports. (R 507, 518, 521). Appellant was also caught making a 

weapon in prison. (R 521). There were times when appellant would 

become withdrawn in prison. (R 509). Appellant loved his 

father. (R 511). Appellant was badly influenced by his brother 

Jeffrey. (R 511). Appellant was too loyal to h i s  friend James 

O'Brien. (R 513-514). 

The last witness presented by appellant was psychiatrist 

Robert Phillips. Dr. Phillips completed forensic evaluation of 

appellant. ( R  5 5 9 ) .  

Phillips testified that appellant possess above average 

intelligence. (R 568). He suffers from a personality d e f e c t  i n  

the area of adaptive functioning. (R 568). Appellant's condition 

is the result of a dysfunctional developmental history as well as 

extensive alcohol and substance abuse. (R 5 6 0 - 5 7 0 ) .  In other 

words, given h i s  drug dependency he is the most dysfunctional 

when he is high on drugs. (R 5 7 0 ) .  Appellant's psychotic 

behavior stems from his drug use and his personality disorder, (R 

5 7 5 ) .  Appellant has not demonstrated full blown schizophrenia. 

(R 576). 

Appellant functions alright in a regimented setting b u t  

becomes dysfunctional when he is not incarcerated. (R 5 9 3 ) .  

Appellant has had twa admissions to Florida State Hospital. The 

first was for one month and the second was f o r  three months. (R 
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592, 597). Appellant suffers from organic brain dysfunction 

which may be caused by his mother's drinking during pregnancy or 

head injuries as a child. (R 609). The most damaging cause of 

this disorder is the substance abuse. (R 611). 

e 

Appellant was under the influence of cocaine on the day of 

the murder. (R 632-634). Although his organic brain syndrome is 

in remission now, on the day of the murder it was most prominent. 

(R 704). Without drugs or alcohol appellant is less 

dysfunctional and he is able to perform. (R 706-707). Appellant 

is not psychotic but he has a misguided interpretation of h i s  

relationship with O'Brien. (R 749-750). 

Appellant had no intent to hurt anyone on the day of the 

murder. (R 751). Phillips would not change that opinion in spite 

of the fact t h a t  appellant was convicted of the attempted murder 

of kill Officer Turner. Phillips was equally unimpressed with the 

fact that appellant was convicted of six counts of manslaughter. 

Those convicitons were the result of appellant's shooting at 

pursuing police during h i s  attempt to flee arrest. (R 75!--758). 

0 

Phillips remained undaunted in his diagnosis of organic 

brain disorder. This, in spite of the extensive history and 

opinion of several other psychiatrists who characterized 

appellant as manipulative , antisocial and sociopathic. (R 7 6 5 -  

789, 1070). 

The state called Carey Klein as its only witness. Klein 

testified that he went to see appellant immediately after he was 

appointed. (R 1043). That first meeting lasted two and half 

hours. (R 1044). During the early stages of representation no 

defense became obvious. (R 1056). Eventually Klein decided to 
@ 
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pursue a defense based on appellant's insistence that he was not 

the person who actually shot Officer Griffis. (R 1056-1057). 

Throughout his representation of appellant they spent a lot of 

time together. (R 1058-1059). 

~ 

With regards to the penalty phase defense, Klein obtained 

appellant's DOC file in hopes of establishing model prison 

behavior and mental health evidence. (R 1064). Klein testified 

that the first ten years of incarceration were horrible. 

Appellant was involved in a lot of fights. He was also caught 

manufacturing a weapon. (R 1065). A summary of the mental h e a l t h  

evidence in prison revealed that appellant's initial diagnosis 

was paranoid schizophrenia, unspecified origin. ( R  1068). 

Appellant was in Florida State Hospital on two separate 

occasions. He received drug therapy in prison. During his 

second stay at the hospital appellant attempted an escape. ( R  

1068-1069). Shortly thereafter, appellant's psychosis 

disappeared. (R 1070). 

Appellant told Klein that he had faked mental illness to get  

out of the general population. (R 1070-1071). He also told Klein 

that he faked eating a light bulb. (R 1071). The reports 

ind ica ted  that appellant was a malingerer and was faking. (R 

1072-1075). Klein would still have used this evidence if he 

could have found evidence to establish that appellant was in f ac t  

mentally ill. (R 1071). 

To that end, Klein obtained the services of Dr. Villalobos. 

(R 1076). Klein provided the doctor appellant's background 

including DOC files. (R 1077). Villalobos spent an afternoon 

with appellant and requested that testing be done. ( R  1079). The 
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tests were done by Dr. Rahaim. (R 1081-1082, 1205). Rahaim was 

@ paid $1,000 for the testing. (R 1205-1207). Villalobos did not 

want to testify. He was unhappy with the lack of time given to 

investigate and prepare. Villalobos was also unhappy with the 

results that he had obtained. (R 1083, 1203-1205). Appellant d i d  

n o t  have organic brain disorder (R 1180-1182). Appellant was not 

psychotic. He was a sociopath. (R 1183). Due to the negative 

aspects of Villalabos' findings, Klein asked him not to write a 

report. (R 1183-1184). Villalobos was paid $350 f o r  his work. 

(R1190-1191). 

Klein investigated the possibility of presenting a voluntary 

intoxication defense. He concluded that there was simply no such 

evidence evidence. Furthermore, appellant told Klein that he 

was intoxicated the day of the murder. Appellant approached the 

escape attempt of his friend as if he were a mercenary. (R 1085- 

1088). 

e 
Klein was concerned about picking a jury but was ultimately 

happy with the one that was chosen. (R 1089). He did not want 

to move fo r  a change of venue. 

Klein made a decision not to attack Officer Turner too much 

during cross-examination. He was a very sympathetic witness to 

the jury. (R 1090). 

Klein's plan for penalty phase was to show that appellant 

was not the shooter. Valdez's actions were totally independent 

of Van Poyck's. This strategy was consistent with the guilt 

phase strategy. (R 1216). 
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SUMMARY OF ARGUMENT 

The trial court properly refused to allow appellant the 

opportunity to either reopen the evidentiary hearing or submit an 

affidavit of Dr. Villalobos. Appellant has always been aware of 

the possible necessity for calling the doctor. Furthermore, 

appellant was not surprised by the testimony of Mr. Klein. 

Counsel had the opportunity to impeach Klein and he chose no to 

do so, The trial court was not required to reopen the 

evidentiary hearing. 

The trial court properly determined that trial counsel did 

not render ineffective assistance of counsel at the penalty 

phase. The evidence presented now is either rebutted by other 

evidence o r  simply not mitigating in nature. Furthermore, 

presentation of mental health evidence would open the door to 

other damaging evidence. After an adequate investigation Klein 

made a tactical decision no t  to pursue mental health evidence * 

That decision was reasonable. 

The trial court properly determined that trial counsel did 

not render ineffective assistance of counsel at the guilt phase. 

Klein investigated the possibility of presenting a voluntary 

intoxication defense. There was no evidence to establish that 

theory. Appellant has failed to demonstrate that there was any 

other viable defense to present. Klein's performance was 

constitutionally sound. 

The aggravating factor af "great risk" is constitutional on 

it's face and as applied. The applicable jury instruction is * also constitutionally sound. 
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The trial court properly determined that the prosecutor's 

note was work product and not material exculpatory evidence. 
0 

Appellant claims that the jury weighed an improper 

aggravating factor. The t r i a l  court properly found that this 

claim should have been raised on direct appeal, 

The trial court properly found that appellant's 

constitutional attack on the penalty phase jury instructions is 

procedurally barred. 

.The trial C Q U ~  properly found that appellant ' s  challenges 

to various jurors is procedurally barred. 

Th trial court properly found that appellant's attack to the 

prosecutor's closing argument is procedurally bared. 

The trial court properly found that appellant's claim of 

newly discovered evidence is procedurally barred. The evidence 

is not new as it was presented on direct appeal. 

The trial court properly denied appellant's challenge to the 

trial court's Enmund/Tison findings as it was procedurally 

barred. 

The trial court properly found barred appellant's 

constitutional challenge to the aggravating factors. 

The trial court properly found barred appellant's challenge 

to the penalty phase jury instructions. 

The trial court properly found barred appellant's challenged 

to the trial court's determination with regards to the mitigating 

evidence. 

The trial court properly found barred appellant's challenge 

to the jury instructions relating to Florida, death penalty 

scheme 
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