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PRELIMINARY STATEMENT 

This proceeding involves the appeal of the circuit court's denial 

of M r .  Van Poyck's motion for post-conviction relief, brought pursuant 

to F l a .  R .  Crim. P. 3.850. The circuit court denied Mr. Van Poyck's 

claims after an evidentiary hearing on parts of his ineffective 

assistance of counsel claims. 

Citations in this brief shall be as follows: The record on 

direct appeal will be referred to as " R .  - . I 1  The record of the 

pretrial depositions is cited as "Deposition R O A -  .I1 The record 

on appeal from the denial of the Rule 3.850 motion will be referred 

to as "PR.  - . I1 The transcript of the evidentiary hearing will be 

referred to as !IT. - . I1  Exhibits introduced at the hearing will 

be referred to as "Def. Ex. - . I 1  The appendices filed in support 

of the Rule 3.850 motion were introduced into evidence at the hearing 

as Defense Exhibits 6 through 11; they will be referred to as "App. 

- . ' I  All other references will be self-explanatory or otherwise 

explained herein. 

xiv 
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STAT- OF THE CASE 

This is an appeal of the denial, after an evidentiary hearing 

on certain claims, of William Van Poyck's motion to vacate his 

convictions and death sentence, pursuant to F l a .  R. Crim. P. 3.850. 

Mr. Van Poyck's trial began October 31, 1988, before Circuit 

Judge Michael Miller. On November 15, 1988, Mr. Van Poyck was 

convicted of first-degree murder,' and on November 18, 1988, the j u r y  

recommended death. The trial court followed the jury's recommenda- 

tion, imposing a death sentence on December 21, 1988. This court 

affirmed. Van Powk v. S t a t e ,  564 So. 2d 1066 (Fla. 1990). 

Mr. Van Poyck filed a motion in the circuit court to vacate 

judgment and sentence onDecember 5, 1992. The State responded, and 

an evidentiary hearing was held on the motion from February 23 to 

March 1, 1994. After the hearing, Mr. Van Poyck moved for leave to 

supplement the record, reopen the hearing, or submit as a written 

proffer the affidavit of a witness who was not available during the 

hearing. PR. 4 9 3 6 - 4 4 .  The trial court, per Circuit Judge Walter 

Colbath, denied the motion, PR. 4946 ,  and on July 8, 1994, denied 

all relief. PR. 4973-85. The court denied M r .  Van Poyck's motion 

for rehearing. Appeal was timely taken on August 2 4 ,  1994. PR. 5311- 

12 * 

This Court has summarized the evidence presented at trial. Van 

Povck v. State, 564 So. 2d at 1067-68. Briefly, the record reflects 

that on June 2 4 ,  1987, corrections officers Steven Turner and Fred 

'Mr. Van Poyck was also found guilty of one count of attempted 
first-degree murder, six counts of attemptedmanslaughter, one count 
of armed robbery, one count of possession of a firearm by a convicted 
felon, two counts of aggravated assault and one count of aiding 
escape. 
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Griffis transported James O'Brien, an inmate at Glades Correctional 

Institution, to a dermatologist's'office. After they pulled into 

a parking space behind the office, they were confronted by Mr. Van 

Poyck and his co-defendant Frank Valdez, who were both armed. Mr. 

Van Poyck took TUrner's gun and forced him under the van. While under 

the van, Turner "saw Griffis exit the van; he noticed another person 

forcing Griffis to the back of the  van; and, while noticing two s e t s  

of feet in close proximity to the rear of the van, he heard a series 

of shots and saw Griffis fall to the ground." Id. at 1067. This 

court held that this evidence was insufficient to establish first- 

degree premeditated murder, but affirmed M r .  Van Poyck's first-degree 

murder conviction on the basis of felony murder. Id. at 1069. 
The facts involved in this action, particularly those presented 

at the evidentiary hearing in the cour t  below, are numerous and 

complex and are discussed in the body of the brief as they relate 

to the claims presented. 

2 



SUMbfARY OF ARGUMKNT 

The court below erred in denying relief on the ineffective 

assistance of counsel at penalty phase claim, on the basis of 

testimony that Mr. Van Poyck had no adequate opportunity to rebut. 

At the outset of the  hearing, the State revealed that trial counsel 

would testify concerning statements allegedlymadebyamentalhealth 

expert. Counsel was unable to obtain the expert's testimony during 

the hearing, and the court summarily and erroneously denied Mr. Van 

Poyck' s request to reopen the hearing or supplement the record with 

the expert's affidavit, which contradicted counsel's testimony. 

Defense counsel conducted no investigation of Mr. Van Poyck's 

life history or of his mental health until after the guilty verdict 

was returned. Counsel was unprepared and unable to offer meaningful 

mitigation. Defense counsel a lso  failed to obtain and use readily 

available evidence to show that Mr. Van Poyck was not the trigger 

person, conducted a rambling and ineffective cross-examination of 

the State's key witness, and failed to investigate a defense of 

voluntary intoxication, instead relying on a defense that counsel 

themselves characterized as a "dead dog loser.  But for counsel's 

unreasonable and deficient performance, it is reasonably likely that 

Mr. Van Poyck would have been convicted of a lesser degree of murder, 

and that he would not have received the  death sentence. 

Mr. Van Poyck's jury was instructed in the bare terms of the 

"great risk of death to many" aggravating factor, a factor that is 

unconstitutionally vague. M r .  Van Poyck fully presenred his objection 

to the vagueness of the instruction, and raised the issue on appeal. 

3 
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Under Ess inosa v. Florida , 112 S. Ct. 2926 (19921, and Jar kson v. 

State, 648 So. 2d 8 5  (Fla. 19941, review of the merits of this claim 

is required. On the merits, it is clear that the vague jury 

instruction prejudicially violated the Eighth Amendment. 

Numerous other errors occurred that require relief: the State 

withheld material, exculpatory evidence; Mr. Van Poyck was sentenced 

to death on the basis of the sentencers' belief that he was the 

trigger person, although this Court held that the State had failed 

to prove that fac t  and newly-discovered evidence further refutes it; 

the trial court denied challenges for cause on biased j u r o r s ;  the 

prosecutor engaged in improper arguments throughout the trial; the 

court improperly instructed the jury in a manner that allowed them 

to recommend death although the minimal standard of culpability was 

notestablished, shiftedtheburdenof persuadingthe jury that death 

was not proper to M r .  Van Poyck, allowed the jury to rely on an 

aggravating f ac to r  that was the basis for his eligibility for the 

death sentence, and precluded consideration of sympathy for Mr. Van 

Poyck; the instructions were unreasonably vague and confusing; the 

court failed to consider uncontroverted mitigation; and gave a 

fundamentally erroneous instruction on manslaughter. 

ABG- I 

THE COURT BELOW ERRED IN DEHYING RXLIEF ON TBE BASIS OF 
COWSEL'S ACCOUNT OF BIS INTEILACTIONS W I T H  A PRETRIAL 
-MI HEALTH EXPERT, WHILE DENYING MR. VAN POYCK ANY 
OPPORTUNITYTOPRESENTEVIDBNCECONT~ICTINGTHATACCOIMT 

With respect to Mr. Van Poyck's claim that counsel were 

ineffective at penalty phase for failing to investigate and present 

compelling mitigation evidence, the trial court denied relief, based 

4 
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almost entirely on trial Counsel C a r y  Klein's testimony concerning 

h i s  interactions with psychiatrist Alejandro Villalobos, M.D. The 

court interpreted Klein'S testimony as establishing that 

Dr. Villalobos had interviewed Mr. Van Poyck, reviewedpsychological 

test results, and determined that he "had nothing helpful to say" 

about Mr. Van Poyck, that Mr. Van Poyck was a sociopath, and that 

he "saw no evidence of organic brain syndrome.Il PR. 4 9 8 4 .  

Accordingly, the court concluded that "Klein made a conscious, 

tactical judgment not to pursue this line of defense in the penalty 

phase of the trial for fear of opening a Pandora's box." Id. This 
was virtually the entire expressed basis for the court's denial of 

relief on this claim.2 

For the reasons set forth in Argument 11, infra, these 

conclusions were clearly erroneous based on the evidence presented. 

Even more egregiously, however, the court below relied totally on 

Klein'stestimonyconcerninghis interactionswithDr. Villalobos--and 

at the same time denied Mr. VanPoyckthe opportunityto rebut Klein's 

testimony on that issue. These actions by the trial court 

deprived Mr. Van Poyck of a full and fair hearing, and require that 

this Court remand to the trial court, so that Mr. Van Poyck can 

present the testimony of Dr. Villalobos. 

Counsel for Mr. Van Poyck first became aware that Klein would 

testify that Dr. Villaloboshaddiagnosed VanPoyckas suffering from 

antisocial personality disorder or sociopathy at the outset of the 

2The court also asserted, without elaboration 
that Van Poyck had failed to establish prejudice. 

or explanat ion, 
Id. 
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