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REPLY TO APPELLEE'S STATEMENT OF THE FACTS 

The Statement of Facts supplied by the State is inaccurate, 

incomplete and biased in numerous respects. Mr. Van Poyck will 

address many of these inaccuracies in the course of addressing the 

specific issues to which they relate. It is appropriate, however, 

to address certain of them here at the outset. 

The State seems incapable of accurately reflecting the 

testimony of the witnesses, especially the witnesses for Mr. Van 

Poyck. For example, the State says that expert social worker Janet 

Vogelsang "testified that the new M r s .  Van Poyck, Lee, spanked the 

appellant on the average of three times a week." Answer Brief, at 

3 ,  citing R 186.' This is what Ms. Vogelsang actually testified: 

There was a battle between [Billy's brother Jeff and Lee 
over Billy] and . . . Lee became so frustrated that she 
too started beating the children. 

Now, this is according to Lisa, but even in [Lee's] 
affidavit, the phone conversation I had with her, she 
admitted to spanking Billy & least three time a week on 
schedule. 

Q. She did? 

A. Lee, the stepmother. She called it: spanking, 
not necessarily because he had done anything, but simply 
because she saw him as llaalvageablelt. . . . In addition 
to that, she did keep the children home because 
would gg& Carried away with her discipline, leavinq the 
children bruised, and on those days they were kept home 
from school. 

'Consistent with his practice in the initial brief, Mr. Van 
Poyck will cite the transcript of the evidentiary hearing as !IT. 
#.  
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T. 186-87.2 

In another example, the State says that Ms. Vogelsang 

testified that Billy's Aunt Phyllis--who cared for Billy and the 

other children for about two years--was mentally unstable but that 

she was not abusive and loved the children very much. Answer 

Brief, at 3 .  Here, there is at least a grain of truth--Ms. 

Vogelsang did testify that Aunt Phyllis loved the children. 

However, Ms. Vogelsang also testified that Aunt Phyllis was one of 

many adults who engaged in "psychological battering," T. 191, of 

Billy. She did this by threatening to drive into canals; running 

nude into the ocean at night, telling the children that the sharks 

were going to eat her and she would not come back; exposing them to 

her preoccupation with sexual issues; and drinking heavily around 

the children. T. 194, 195, 199-200, The implication that Ms. 

Vogelsang thought that Aunt Phyllis was in any way a positive 

influence is totally contradictory to her actual testimony. 

Similarly, the State describes Mr. Van Poyck's cousin, Charles 

Hill, as having testified that Billy's father, Walter, was a 

successful man who worked hard. Answer Brief, at 5. This omits 

the significant portions of his testimony concerning Walter. Mr. 

Hill testified that as a result of Walter's business activities and 

major participation in veteran's organizations and the John Birch 

2The State also suggests that there is no evidence of any 
suicide attempts by Mr. Van Poyck. Answer Brief, at 4 and n.2. 
However, the Florida State Prison medical records indicate that 
Mr. Van Poyck was sent to the Reception and Medical Center on 
September 21, 1977, for self-inflicted wounds, and that he 
swallowed nails on August 11, 1977. App. 8; T. 794. 
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Society, Walter "didn't devote enough time" to the children, who 

"were all starved for love.Il T. 407. Indeed, he testified that 

even Billy's natural mother--who died when Bill was only one and a 

half--failed to give the children enough attention. T. 407-08. In 

addition to describing Aunt Phyllis as a crackpot who was addicted 

to prescription drugs, Mr. Hill testified that she was frequently 

intoxicated while around the children, stole demerol and morphine 

that had been prescribed for Mr. Hill's mother, T. 410, and in 

general was Ilmore detrimental to the kids than anyone he ever had 

in the home.Il T. 411. 

Consistent with the State's pattern of minimizing the 

testimony of defense witnesses, it characterizes Felix Melian as 

having testified that while in prison Mr. Van Poyck "would become 

withdrawn" at times. Answer Brief, at 7. In fact, Mr. Melian 

testified that Mr. Van Poyck would periodically I1go through like 

mental lapse," at which times he would call himself "El Suprimo,l! 

have delusions of grandeur and be placed on heavy medication. 

T. 507. He also testified that when Mr. Van Poyck was in this 

state, he would not recognize his friends and that his mood changed 

drastically. T. 509. After coming out of the "El Suprimo trip" he 

would then become very depressed. T. 510. In addition to 

testifying that Mr. Van Poyck was "too loyal" to James O'Brien, Mr. 

Melian testified that Mr. Van Poyck was llalways looking like a 

father figure" at O'Brien and followed O'Brien "like a little dog.11 

T. 513-14. 
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Finally, in what is clearly argument rather than statement of 

the facts, the State asserts that expert psychiatrist Robert 

Phillips "remained undaunted in his diagnosis of organic brain 

disorder . . . in spite of the extensive history and opinion of 
several other psychiatrists who characterized appellant as 

manipulative, antisocial and sociopathic. Answer Brief, at 8 .  

First, this characterization is inaccurate because it neglects the 

fact that there were numerous psychiatrists and psychologists, from 

Dr. Rothenberg on, who diagnosed Mr. Van Poyck as suffering at 

various times from a psychotic thought disorder. Def. Ex. 4; App. 

46; T. 766, 769, 771, 774. Indeed, when he was admitted to prison, 

it was noted that Mr. Van Poyck showed symptoms of an organic brain 

syndrome. T. 793. Nothing in Dr, Phillips' conclusion that Mr. 

Van Poyck "suffered from the ravages of alcohol and drug dependency 

and at the height of [his] dependency is most dysfunctional," T. 

570, is inconsistent with any of the conclusions of other mental 

health experts. 

Second, the State's characterization totally omits the reasons 

Dr. Phillips gave for his conclusions. As Dr. Phillips repeatedly 

testified, any conclusion that Mr. Van Poyck did not suffer from a 

serious thought disorder while in prison is completely inconsistent 

with the fact that he was maintained on high doses of antipsychotic 

medications for two years. T. 773, 782-84. On direct, Dr. 

Phillips testified at length concerning the medications Mr. Van 

Poyck took and the significance of the fact that he was twice 

admitted to the prison psychiatric hospital and treated for 
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medications for such a long period of time. T. 595-606. D r .  

Phillips' testimony, which was uncontroverted, was that these facts 

refute any suggestion that M r .  Van Poyck was malingering or 

antisocial. T. 622-27. 

Similarly, the State totally omits Dr. Phillips' explanation 

of the reasons he concluded that Mr. Van Poyck did not intend to 

harm anyone on the day of the offense. Dr. Phillips testified that 

Mr. Van Poyck was Ifsingularly fixated on O'BrienIl and that his acts 

were committed in an obsessional fashion Ilcoupled with his 

excessive use of alcohol and drugs, rather than by someone who was 

Itlooking to go out and harm a large group of people. T. 752, 7 5 6 .  

The State is equally inaccurate concerning the testimony of 

its own sole witness, Cary Klein. The State says that Mr. Klein 

testified that M r .  Van Poyck "did not have organic brain disorder,Il 

Answer Brief, at 10, citing T. 1180-82, In fact, what M r .  Klein 

testified to at that point was that he would have put on evidence 

of organic brain disorder if he had had it, but that he was not 

aware of any such evidence and that the records and the 

psychological testing he had had performed on Mr. Van Poyck were 

insufficient either to find or r u l e  out an organic brain disorder. 

T. 1180-82.3 Perhaps most incredibly, while the Statement of 

Facts purports to summarize the testimony of each witness, it says 

not a word about the testimony of defense co-counsel Michael 

31n fact, the prison records contained a reference to a 
possible organic brain syndrome, T. 793, but as Mr. Klein 
testified, "If it was in there, I missed it 'cause I didn't see 
any." T. 1181. 
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Dubiner and expert defense attorney Carey Haughwout. Clearly, the 

State wishes that these witnesses did not exist, but they do. Mr. 

Dubiner, in particular, was a crucial witness, Although Cary Klein 

was the lead counsel for the defense, Mr. Dubiner was co-counsel 

and was present throughout the trial. Mr. Dubiner's testimony is 

most important because he reached the conclusion at the time of the 

trial--not just in hindsight--that the penalty phase investigation 

and preparation was totally inadequate. T. 849-52. The testimony 

of Mr. Dubiner and Ms. Haughwout is described in some detail in the 

initial brief, and will not be repeated here. 

ARGUMENT I 

THE COURT BELOW ERRED IN DENYING RELIEF 
ON THE BASIS OF MR. KLEIN'S ACCOUNT OF HIS INTERACTIONS 

WITH DR. VILLALOBOS, WHILE DENYING MR. VAN POYCK ANY OPPORTUNIT?l 
TO PRESENT EVIDENCE CONTRADICTING THAT ACCOUNT. 

The trial court should have granted Mr. Van Poyck's motion to 

supplement t he  record with the rebuttal affidavit of Dr. Villalobos 

or, in the alternative, reopened the hearing. The proffered 

evidence became critical to this case when Van Poyck's trial 

counsel Cary Klein testified that Villalobos said that he had made 

an unfavorable diagnosis. Up until then, Klein had said--in a 

sworn affidavit--that the reason for the lack of mental health 

testimony was that he had !!run out of time" to get an appropriate 

expert involved. 

The State claims that post-conviction counsel f o r  Mr. Van 

Poyck llwaivedll the opportunity to rebut Klein's testimony 

concerning Dr. Villalobos by choosing ttinsteadll to attempt to 
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suppress any such statements based on attorney-client privilege. 

Only when that effort failed, the argument: goes, did counsel urge 

that Dr. Villalobos was a necessary witness. 

This argument is a non-sequitur--an unsuccessful asserting of 

attorney-client privilege does not Ilwaivell the right to present 

rebuttal evidence. In any event, the state misconstrues the facts. 

This argument mischaracterizes the facts. Mr. Van Poyck’s counsel 

learned of the meeting between Klein and the State the day before 

the  evidentiary hearing. T. 148, 150-51. In addition to 

discovering that Klein would testify about statements Dr. 

Villalobos allegedly made to Klein, counsel was informed that Klein 

would be revealing the contents of conversations between Klein and 

Mr. Powk (it was these latter statements that were sought to 

be suppressed based on the attorney-client privilege). This was 

the first time counsel for Mr. Van Poyck heard Klein’s story that 

Dr. Villalobos told him of an unfavorable diagnosis. The story 

came as a complete surprise since Klein had previously signed an 

affidavit that there was insufficient time to determine Mr. Van 

Poyck’s mental status. Def. Ex. 22. 

Upon learning that Klein had changed his story, post- 

conviction counsel notified the court that it might be necessary to 

call Dr. Villalobos as a witness. See T. 151. Counsel then made 

numerous, unsuccessful attempts to locate Dr. Villalobos before and 

during the hearing,  lee T. 1251; PR. 4941, Villalobos Aff. 1 2. 
Finally, after the hearing had concluded, counsel met with Dr. 

Villaloboa who denied having been able to reach diagnosis of 

QB2\213795.1 -7- 



Mr. Van Poyck and denied having diagnosed Mr. Van Poyck as 

antisocial or a sociopath. PR. 4942, Villalobos Aff. f f  4, 5, 7 

(emphasis added).  There is no evidence in the record that counsel 
for Mr. Van Poyck knew that Klein was going to attribute a 

different statement to Doctor Villalobos. 

The State next claims that counsel for Mr, Van Poyck Ilshould 

have knownll that Dr. Villalobos would be a necessary witness. 

Counsel for Mr. Van Poyck, however, had no reason to know that Dr. 

Villalobos had any worthwhile testimony to offer. As counsel for 

Mr. Van Poyck proffered at the hearing, an investigator contacted 

Dr. Villalobos during preparation of the Rule 3.850 motion and 

determined that Dr. Villalobos had no files, no records or reports 

and no recollection of his examination of Mr. Van Poyck. T. 1252. 

That being the case, counsel had no reason to think that Dr. 

Villalobos could provide any probative testimony, particularly 

since Klein had previously signed an affidavit stating that he "ran 

out of time in our attempt to determine whether Bill suffered from 

a mental illnessll and that the mental health experts did not have 

enough time to complete their evaluations. Def. Ex. 22, Affidavit 

of Cary Klein 1 12. It was only after Klein revealed that he would 

testify otherwise that counsel realized it was necessary to present 

Dr. Villalobos to rebut Klein's testimony, but at that point it was 

impossible to locate Dr. Villalobos in time to present his 

testimony. T. 1251; PR. 4941, Villalobos Aff. 1 2 .  Furthermore, 

Klein's co-counsel, Michael Dubiner, testified that he learned the 

night before penalty phase that his assumption that adequate mental 
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health evaluation had been done by Klein was incorrect; that 

Villalobos told Dubiner that he did not have sufficient time; and 

that Villalobos could reach no conclusion regarding Mr. Van P ~ y c k . ~  

Clearly, Klein‘s testimony changed between the time he signed 

the affidavit and the evidentiary hearing. Mr. Van Poyck should be 

allowed the opportunity to rebut Klein’s testimony. Mr. Van 

Poyck’s counsel had no reason to believe, based on Klein’s sworn 

statements, that it would be necessary to examine Dr. Villalobos to 

reaffirm that he did not have time to reach a diagnosis. How was 

counsel for Mr. Van Poyck to know that Klein would later tell a 

story that was at odds with his sworn statement? 

Particularly since the trial court relied on Klein’s revised, 

self-serving testimony in concluding that Klein‘s decision not to 

pursue the mental health angle further was reasonable (and thus 

that there was no ineffective assistance of counsel for failing to 

investigate and present compelling mitigating evidence), it is 

patently unfair for the trial court to have denied Mr. Van Poyck’s 

request to either reopen the hearing or accept Dr. Villalobos’ 

affidavit. Indeed, the importance of this issue is underscored by 

the State’s heavy reliance in this appeal, on Klein‘s description 

of his discussion with Dr. Villalobos. The State contends that Dr. 

Villaloboa reviewed Mr. Van Poyck’s prison files, Answer Brief at 

24, although the State offers no record citation in support and Dr. 

Villalobos had no files i n  his possession. T. 1252; PR. 4942. The 

4These facts in and of themselves demonstrate ineffective 
assistance of counsel, as discussed below. 
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State also relies on Klein's testimony that Dr. Villalobos found 

Mr. Van Poyck to be sociopathic. T. 1183. That testimony, 

however, is directly contradicted by Dr. Villalobos' sworn 

affidavit that he Itwas not able to render any diagnosis of Mr. Van 

Poyck, including a diagnosis that he suffered from antisocial 

personality disorder or sociopathy.Il PR. 4943. Dr, Villalobos 

states that he was simply unable to reach any reliable conclusions 

on penalty phase issues--a conclusion which is buttressed by the 

evidence of record as to the minimal time he had (one day between 

phases) to perform testing and reach a diagnosis. L L  
Nonetheless, it is clear that both the State and the trial court 

placed heavy reliance on this aspect of Klein's testimony, Given 

the importance of the issue, it is fundamentally unfair to Mr. Van 

Poyck to rely on Klein's testimony without first resolving the 

conflict between Klein's testimony and that which Dr. Villalobos 

would offer. 

The issue of whether or not Klein's decision not to pursue 

this line of defense was reasonable cannot meaningfully be resolved 

without reliably determining what Dr. Villalobos in fact concluded. 

The evidence is therefore crucial to the central issue in this case 

of ineffective assistance of counsel. [Fl actors [courts] consider 

in deciding to grant a motion to supplement include whether the 

additional material would be dispositive of pending issues in the 

case and whether interests of justice and judicial economy would 

thereby be served." Youns v. City of Aususta, Georgia, 59 F.3d 

1160, 1168 (11th Cir. 1995). Dr. Villalobos' testimony falls 
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squarely within the contours of this standard; remand is required 

to permit the presentation and consideration of Dr. Villalobos’ 

testimony. 

ARGUMF,NT I1 

MR. VAN POYCK W A S  DENIED THE EFFECTIVE ASSISTANCE 
OF COUNSEL AT THE PENALTY PHASE OF HIS TRIAL. 

As pointed out in Mr. Van Poyck’s opening brief, an 

ineffective assistance of counsel claim requires a two-part 

analysis. First, it must be determined if counsel‘s performance 

was deficient. Second, it must be determined if the defendant was 

prejudiced by the deficient performance. The State fails to 

analyze these issues separately, but instead has simply marshalled 

every negative piece of evidence it can find and claims that this 

evidence justified Klein’s failure to investigate. This attempt by 

the State to merge the concepts of deficient performance and 

prejudice is not surprising, for the facts are that Klein 

completely failed to investigate the penalty phase in this case, 

leading easily to a finding of deficient performance, And once 

that is shown, Mr, Van Poyck need only show a Ilreasonable 

probabilityt1 that the Itbalance of aggravating and mitigating 

circumstances would have been different.” Bolander v. Sinsletarv, 

16 F.3d 1547, 1557 (11th Cir. 1994). 

Consequently, the State’s after-the-fact attempt to turn 

Klein’s failure to investigate into a reasonable trial strategy 

should not be countenanced. Indeed Strickland v. WashinrTton, 466 

U.S. 6 6 8  (1984)--at the very passage cited by the State--requires 
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that "every effort be made to eliminate the distorting effects of 

hindsight." Id. at 687. More specifically, the Eleventh Circuit 

has made clear that once it is shown that an attorney failed to 

conduct an adequate investigation, the only question becomes 

whether there was any tactical reason for not performing the 

investigation. Middleton v. Duqer, 849 F.2d 491, 493-94 (11th 

Cir. 1988). Any tactical reason that could have been given for not 

presenting evidence that the investigation would have yielded is 

irrelevant in assessing deficiency. 

A. The State Has Failed To Rebut Mr. Van Poyck's Showinq 
That Counsel's Performance Was Deficient. 

The State completely ignores the key facts underlying Klein's 

representation in this case, the most obvious being his failure to 

perform any investigation or preparation for penalty phase until 

after penalty phase had already begun. Likewise, the State's 

response fails even to acknowledge the ample precedent that such a 

failure constitutes ineffective assistance as a matter of course. 

See, e.s., Deaton v. Dusser, 635 So. 2d 4 (Fla. 1993); Cave v. 

Sinqletarv, 971 F.2d 1513, 1519 (11th Cir. 1992); Blanco v. 

Sinqletary, 943 F.2d 1477, 1501-02 (11th Cir. 1991). The State 

ignores the undisputed fact that Klein did no penalty phase 

investigation because he was counting on a two to three week 

extension of time between phases, an extension which was never 

granted. While even the period of time that would have been given 

by the extension was not nearly enough time to investigate a 

penalty phase from scratch, Klein did not even have the benefit of 
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the extension because he inexplicably failed to secure it in 

writing. T. 1196. As are result, Klein was, by his own admission, 

"caught with [his] pants down" when the trial court announced, 

after the guilt phase verdict, that the penalty phase was to begin 

the next day. 

Instead of addressing or in any way coming to grips with these 

facts, the State simply recites all the negative evidence it can 

find in Mr. Van Poyck's prison records and then claims that this 

evidence justified a Iltactical decisionIt on Klein's part not to 

present mitigating evidence. But Klein's cursory review of Mr. Van 

Poyck's prison records, while not a sufficient "investigationll in 

any event, is largely irrelevant to the issue of deficient 

performance. The State asserts without supporting citation that 

Klein obtained Mr. Van Poyck's prison files. Answer Brief, at 21, 

In fact, the record shows that Klein did not have Mr. Van Poyck's 

entire file, including medical records that showed his history of 

psychiatric and psychological treatment, T. 1130-33, and his 

partial review of Mr. Van Poyck's DOC file was in large measure 

connected with Mr. Van Poyck's parole revocation hearing, T. 1134. 

And while Klein formally retained Dr. Villalobos p r i o r  to trial, he 

did not attempt to arrange for any psychological testing until 

after guilt phase was over--and the night before Denaltv phase was 

- to besin. T. 1202. While Dr. Villalobos allegedly told Klein that 

his opinion llwould not have been helpful, that statement, if it 

was in fact made, would hardly be surprising given the fact that 

Mr. Van Poyck was not even examined until the guilt phase was over; 
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neuropsychological testing that would have revealed Mr. Van Poyck's 

organic brain syndrome was never done; and the llexamll could not 

have encompassed the type of comprehensive work-up described by Dr. 

Phillips as making up the "standard of care" for a mental health 

evaluation. T. 560-63. In fact, according to Klein's co-counsel, 

Michael Dubiner, Dr. Villalobos said that he could not perform a 

competent evaluation on such short notice, T. 854-55--and that 

certainly stands to reason. As Dubiner, Ms. Haughwout, and Dr. 

Phillips testified and, to a large extent, even Klein admitted at 

the evidentiary hearing, this was far too late for any kind of 

effective mental health presentation to be made. T. 560-63, 853- 

55, 961, 1219. 

Again, this is not an example of the type of attack on 

counsel s performance in hindsight criticized Strickland v. 

Washinston, 466 U.S. 668, 687 (1984). When Dubiner realized that 

there was no real preparation for penalty phase and no mental 

health expert, he told Klein 

that if he didn't have a mental health professional see 
Mr. Van Poyck by the time Phase I1 was to start, which 
was the next day, that I was going to go out and tell 
Judge Miller . . . that it was poorly prepared, that we 
were not prepared to proceed. 

Q. Was that an adequate compromise, Mr. Dubiner? 

A. . . . [Wlhat I believe was happening at that 
time was that Mr. Klein was saying we didn't 
need to have any mental health professional 
see him. And that's when my threat was made 
and in retrospect and probably even at the 
time that was clearly insufficient to have 
done what was needed for any Phase 11. 

T. 851-52. Klein concurred with Dubiner's assessment: 
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November 16th, [the day penalty phase was scheduled 
to begin] if I was in [Dubiner'sl place, I would have 
objected. I would have told - -  I object to what this 
other guy was doing. I wasn't. I hope he didn't think 
I had enough time on November 16th. That's why I moved 
for continuance. Mavb e we qot causht with our pants down 
a little bit but we had reason to have our pants down 
when we were assured we would have the time. 

T. 1219-20. Mr. Van Poyck, of course, stands to suffer the most 

serious possible  consequence as a result of counsel getting caught 

with our pants down.Il 

The State nevertheless contends that counsel made a reasonable 

strategic decision not to pursue mental health mitigation. Answer 

Brief, at 25. However, before counsel can make a reasonable 

decision concerning whether to present mitigating evidence, counsel 

must have enough knowledge of the potential mitigating evidence to 

make an informed judgment, and must have enough information to make 

an llaccurate life profilell of the defendant: 

In order for counsel to make a professionally 
reasonable decision whether or not to present certain 
mitigating evidence . . that counsel must be informed 
of the available options . . . (I 

In cases where sentencing counsel did not conduct 
enough investigation to formulate an accurate life 
profile of a defendant, we have held the representation 
beneath professionally competent standards. 

Jackson v. Herring, 42 F.3d 1350, 1367 (11th Cir. 1995) (citations 

omitted). Here, it is clear that counsel completely failed to 

accomplish these tasks before it was too late. Counsel never made 

a strategic decision not to put on mental health mitigation; as a 

result of their own mistakes and the trial court's change in the 

timing of penalty phase, they ran out of time before they had any 

mental health mitigation to present. 

QB2\213795.1 -15- 



The State's whole line of argument, of course, pertains only 

to the mental health evidence. The State has little to say about 

Klein's failure to do any kind of investigation into other 

mitigating evidence, including physical abuse while growing up, 

drug and alcohol abuse, abandonment and neglect and the many other 

facts shown at the evidentiary hearing. None of this evidence was 

investigated. Such a failure has been universally condemned by the 

courts as deficient performance. Dusser v. Middleton, suora; 

Heinev v. State , 620 So. 2d 1701 (Fla. 1993) (counsel's failure to 

investigate client's background constitutes deficiency); PhilliDs 

v. State, 608 So. 2d 778 (Fla. 1992) (IAC where counsel did 

virtually no preparation for penalty phase) ; Stevens v. St ate, 552 

So. 2d 1082 (Fla. 1989) (failure to investigate background 

mitigation is not the result of reasoned professional judgement, 

and constitutes abandonment of representation during sentencing); 

Blanco v. Sinsletarv, 943 F.2d 1477 (11th Cir. 1991) (failure to 

investigate background, by waiting until after the jury's guilt 

verdict, constitutes deficiency). 

B. Mr. Van Poyck Was Prejudiced BY Counsel's Failure To 
Investisate And Present Mitisation Evidence. 

The State also claims that Appellant cannot establish 

prejudice. Answer Brief, at 26. Again, in assessing prejudice, 

the standard is not the same as deficiency: all that need be shown 

is proof "sufficient to undermine confidence in the outcome of the 

case." Asan v. Sinsletary, 12 F.3d 1012, 1018 (11th Cir. 1994). 
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That there also exists ltnegativel1 evidence that might give the 

State an argument for death does not show the lack of prejudice. 

The State first claims that Dr. Phillips' opinion is "severely 

undermined by the fact that there is absolutely no evidence to 

corroborate his theory that appellant was high that day." Answer 

Brief, at 28. The State ignores all of the evidence showing the 

contrary, including testimony of Traci Rose that she and Mr. Van 

Poyck had stayed up all night the night before ingesting cocaine, 

T. 350-54; evidence that beer was purchased by Mr. Van Poyck's 

accomplice as the two were on their way to the scene of the 

incident; and that Mr. Van Poyck was seen shooting in the air at 

the time of the offense. Furthermore, Dr. Phillips' opinion 

concerning the mental health mitigating factors was not solely 

dependent on a finding that Mr. Van Poyck was intoxicated on the 

day of the offense. 

Phillips' opinion that Mr. Van Poyck had no intent to harm 

anyone on the day of the offense was based in significant part on 

his conclusion that Mr. Van Poyck was obsessed by a compulsion to 

rescue the man who served as a father figure for him, James 

O'Brien. T. 633-34, 748. This conclusion certainly is not 

"totally refuted by the facts of the case.It Mr. Van Poyck was 

entitled to his day in court, with a qualified expert to testify as 

to the underlying psychological factors driving Mr. Van Poyck's 

actions that day. The State's claim that Mr. Van Poyck's 

mitigation case would have been based on a Ifdecision to use illicit 

drugs, It long history of criminal activity, "repeated behavioral 
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problems in prison" and consistent return to crime" totally 

mischaracterizes the kind of case that would have been presented 

had a competent mental health expert been retained by Klein and 

provided with the results of a competent investigation at an 

appropriate stage of the case. 

Such an expert would have been able to testify that 

neuropsychological test results showed objective evidence of an 

organic brain syndrome, and that Mr. Van Poyck's actions were the 

result of the fact that as a child Billy Van Poyck effectively lost 

his father as well as his mother, that O'Brien became for him the 

Ilpersonification of his father," T. 617, and that it was a 

combination of his dependent personality and his obsessive fixation 

with rescuing O'Brien that impaired his judgment and led in large 

part to his decision to free O'Brien. In fact, the jury was 

already well aware of much of Mr. Van Poyck's history of criminal 

activity, since his prior convictions were introduced at penalty 

phase as aggravating factors. What the jury was not told, because 

it was not presented, was any explanation--the type of explanation 

that could have come from a review of Mr. Van Poyck's life history 

and one that a psychiatrist or psychologist could have placed in 

context from a mental health standpoint. 

Next, the State claims that the Rule 3.850 hearing evidence 

was llcumulativell of evidence presented at penalty phase. Answer 

Brief, at 30.  The State's case rests on the notion that it was 

sufficient for Klein to simply call a couple of family members, and 

with no preparation or investigation, elicit from them whatever 
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testimony they might be able to provide. But the whole point of 

requiring an adequate investigation is that this kind of last 

minute, thrown together penalty phase is insufficient. As 

explained by Ms. Haughwout: 

A. Well, what appears to have been done is they 
knew that it might be important to put some 
family members on, so the family members, 
they're told to show up and they do and they 
ask some questions of those family members. 
There's no indication that there was any theme 
to the mitigation that was being presented or 
any effort to explain why the defendant acted 
the way he did at the time of the offense or 
why - -  how it has any bearing on the jury's 
decision. 

Q. Is there a difference between merely 
presenting the information based on that short 
review and the results of a thorough 12 to 18 
month investigation, as you have discussed? 

A. Certainly. I mean if nothing else, jurors are 
instructed the same thing in penalty phase 
that they are in the guilt phase, they 
consider what is - -  they hear from the witness 
stand, they' re given rather specific 
instructions on how to make a very, very 
important decision so information has to be 
charged into the way in which they are being 
told they have to make their decision. 

Q. And they can reject it if they don't find the 
evidence credible, and that is they can't 
substantiate it and present it in a convincing 
manner? 

A. Correct. 

Q. And that sort of substantiation and compelling 
manner is what you find to be developed 
through extensive investigation? 

A. Absolutely . . . 
T. 1026-28. Ms. Haughwout's opinion reflects not only prevailing 

professional norms, but is consistent with well established 
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precedent regarding effective assistance of counsel in a capital 

case. See, e.s., Deaton, suDra; Middleton, swra. 

In order to make the argument that the evidence was 

tlcumulative,ll the State first has to throw out all of Dr. Phillips' 

testimony, which supported finding the mental health mitigating 

factors, as well as the statutory factor of duress (or a non- 

statutory mitigating factor of psychological compulsion) and 

numerous other non-statutory mitigating factors, including learning 

disability as a child, organic brain dysfunction, history of drug 

and alcohol abuse, history of traumatic brain injury, history of 

psychosis and suicide attempts, emotional abandonment by his 

father, physical and emotional abuse, early institutionalization, 

and dependent personality. T. 632-38. Significantly, the State's 

desire to ignore Dr. Phillips' testimony is supported neither by 

the slightest suggestion that counsel would have failed to use such 

testimony--if their failure to investigate and prepare had not 

prevented them from presenting it--or that there is any reason why 

a jury would not have found such testimony credible and powerfully 

mitigating. At the actual penalty phase, counsel presented 

witnesses like Mr. Van Poyck himself and his brother, Jeff, whom he 

called Itthe most cold and chilling witness [he] had ever seen," T. 

1103, and listed, rather than proved, a number of mitigating 

factors "that I suspected were there but none we could show.Il 

T. 1105. 

Clearly, the mitigating evidence presented at the Rule 3.850 

hearing would have significantly changed the "balance of 
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