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AS TO THE STATE'S STATEMENT OF THE CASE AND OF THE FACTS 

The s ta te ,  i n  i t s  answer b r i e f ,  omi ts  a statement o f  f a c t s  

which shows " , , , areas o f  d i sagreement , which shou I d be c l e a r l y  

s p e c i f i e d ,  , , "  Therefore, i t  may be i n f e r r e d  t h a t  t h e  s t a t e  cou ld  

no t  demonstrate t h a t  t h e  f a c t s  se t  f o r t h  by Mr, K ing  i n  h i s  i n i t i a l  

b r i e f  were any th ing  o t h e r  than cons is ten t  with t h e  r e c o r d  on 

appeal,  F l a ,  R ,  Rpp, P ,  9,21O[c], 

flS TO THE STFlTE'S RESPUNSE TO K I N G ' S  F l RST PO l NT OF APPEAL 

With regard  t o  t h e  defendant 's  c l a i m  t h a t  t h e  t r i a l  c o u r t  

a l lowed t h e  s t a t e  t o  s y s t e m a t i c a l l y  exclude b l a c k  people from t h e  

j u r y  panel,  t h e  s t a t e  does not  take  issue with t h e  f o l l o w i n g  f a c t s :  

[ a ]  t h e  defendant i s  b lack,  [ b ]  t h e  s t a t e  used peremptory 

cha l l enges t o  remoue 67% [ two o f  t h r e e ]  o f  t h e  b l a c k  people who 

would o therwise have been on t h e  j u r y  and [ c ]  t h e  s t a t e  lawyer 

admi t ted  t h a t  one o f  t h e  reasons she [Flss istant  S t a t e  A t to rney  

McKeown] remoued b l ack uen i reperson B r  i nson from t h e  panel was t h a t  

she [Ms, B r  inson]  and K ing were b o t h  young b l a c k  persons, [See t h e  

s t a t e ' s  answer b r i e f ,  pages 6,7,] 

The s t a t e  argues t h a t  M r .  K i n g ' s  f l r s t  p o i n t  on appeal should 

be denied because t h e r e  i s  i n  every c r  i m i  na l case a "presurp t  ion"  

o f  p rosecutor  i a l  nond isc r im ina t  i o n  and t h a t  a t  l eas t  as t o  Ms, 

B r  i nson, she was proper  l y cha l l enged peremptor i l y because " , , , o f  

her  f e e l i n g s  about t h e  death p e n a l t y "  and he r  p a r t i a l i t y ,  [ t h e  

s t a t e ' s  b r i e f ,  pages 8-11] 

Wh i l e M r  , K ing acknowledges t h a t  t h e  s t a t e  shou ld  no t  be 



presumed t o  engage i n  d i sc r im ina to r y  t a c t i c s ,  i t ' s  d i f f i c u l t  t o  

avo id  such a  conc lus ion when t he  s t a t e ' s  lawyer as much as says so 

r i ght on the  record,  [R1209] 

Rnd we don ' t  know what t o  make o f  t he  s t a t e ' s  footnote  on page 

I I  o f  i t ' s  answer b r i e f  t o  the  e f f e c t  t h a t  " , , , n e i t h e r  t h i s  cour t  

nor  any F l o r i d a  cour t  had [has?] specf i ca l l y  found a reason g iven 

by a  prosecutor f o r  the  peremptory chal lenge o f  a  j u r o r  t o  be 

unacceptable" c i t i n g  Tay lo r  u ,  Stat?, 491 So, 26 1150 [F Ia ,  4 t h  OCA 

19861, R 1 1 we can say i n  t h i s  regard i s  t h a t  if t h i s  cour t  and t he  

supreme cour t  o f  t he  Uni ted States had over t he  past f i f t y  years 

based t h e i r  dec is ions so l  e l  y  on t he  "reasons g iven by a  prosecutor"  

and those act  i ng on behal f o f  the  s t a t e  o f  F l o r  i da, b lack people 

would s t  i l l not have t he  r i g h t  t o  vote, t o  a t tend  t he  Un i ve rs i t y  o f  

F l o r i d a  Law School, t o  counsel, t o  s i t  on j u r l e s  and many o ther  

r i g h t s  p ro tec ted  by t he  c o n s t i t u t i o n s  o f  F l o r i d a  and t he  Uni ted 

States o f  Rmerica, To suggest t h a t  the supreme cour t  o f  F l o r i d a  

and the  d i s t r i c t  c o r ~ r t s  o f  appeal always f o l l ow  the  s t a t e ' s  

j u s t i f i c a t i o n  f o r  t he  exc lus ion o f  b lack  people i n  any case i s  

con t ra ry  t o  the  F I o r  i da appe I  I a t e  cou r t s '  commitment t o  equa I 

j u s t  i ce  under law as ev i denced by t h e i r  words i n  Nei l u  State,  457 

So, 2d 58' I [F la l  19841 and, f o r  example, t he  ac t i ons  o f  the  t h i r d  

d i s t r i c t  cour t  o f  appeal i n  Graham u ,  State, 475 So, 2d 264 [F l a ,  

3DCR 19851, 

I t  i s  q u i t e  d i f f i c u l t  t o  s e r i o u s l y  consider the  s t a t e ' s  

argument t h a t  Ms, B r  i nson might have been pa r t  i a l  due t o  her work 



as a c le rk  fo r  the S t ,  Petersburg pol ice department [ s t a t e ' s  

answer b r i e f ,  9-11], As we pointed out i n  our i n i t i a l  b r i e f ,  her 

p a r t i a l i t y ,  i f  any was i n  favor o f  the state,  not against i t ,  

Nor can there be any serious argument that  Ms. Brinson d i d  not 

support the death penalty i n  c e r t a i n  cases since, when asked, she 

express l y s tated tha t  there were cases where i t  ' s  i mpos i t i on wou l d 

be appropr iate,  [R1204-12051 I  f  the court w i l l peruse the uo i r d i r e  

exam i nat ion o f  the dozens o f  white people quest i oned i n  t h i s  case, 

i t  becomes c l ear tha t  Ms, B r  i nson's fee l ings on the death pena l t y 

[ tha t  i n  some cases i t  was appropriate and i n  o the r ' s  i t  was no t ]  

are r i g h t ,  as she said, " i n  the middle" [R1204,1205] w i th  t h e i r s ,  

[R848-12171 

AS TO THE STATE'S RESPONSE TO K I N G ' S  SECOND PO l NT OF APPEAL 

The s ta te  argues essen t ia l l y  that  Mr, King had h i s  one " b i t e  

at  the apple" regarding the issue o f  h i s  innocence i n  1977 dur ing 

h i s  f i r s t  s ta te  court t r i a l  and i s  not e n t i t l e d  t o  another, I t  

chooses t o  ignore the sound log ic  o f  Smi  t h  v ,  Wainwright, 741 F ,2d 

1248 [Sth, C i r ,  19831 which holds tha t  innocence evidence i s  most 

relevant t o  the issue o f  punishment i n  a F lo r i da  cap i ta l  case, 

More i aport ant l y, the s t  a te  ignores the prosecut o r ' s  act i ons 

dur ing Mr, King 's  r e - t r i a l  o f  the penalty phase wherein the 

prosecut or  hammered away t i me and t i me aga i n  regard i ng h i s  a l l eged 

gui I t ,  



The s t a t e  now t r i e s  t o  min imize t h e  i n e q u i t y  by n o t i n g  t h a t  

t h e  prosecutor  i n  a p e n a l t y  phase hear ing  does not  have t o  present  

h i s  case " , , , i n  a vacuum," [The s t a t e ' s  answer b r i e f  a t  I S , ]  I f  t h e  

c o u r t  w i l l  re read  fir, K i n g ' s  i n i t i a l  b r i e f ,  i t  wi l l  see t h a t  t h e  

s t a t e  went f a r  beyond f i l l i n g  a vacuum r e g a r d i n g  t h e  b a s i c  f a c t s  

o f  t h e  case, Instead, t h e  s t a t e  chose t o  present ,  th rough large1 y 

hearsay t e s t  i mony, spec i f i c  and p a r t  i cu  I a r  "ev i dence" t h a t  went 

o n l y  t o  t h e  issue o f  g u i l t  f o r  g u i l t ' s  sake-- w h i l e  denying Mr, 

King t h e  o p p o r t u n i t y  t o  defend h i m s e l f  on t h i s  issue,  An example o f  

t h i s  i s  no ted below, 

The p rosecu to r  had former P i ne l l as County deputy sher i f f 

Manue l Pendakas t e s t  i fy ,  based on hearsay, t h a t  a k n  i f e  a l l eged l y 

found between f l rs ,  B rady ' s  res idence and t h e  work r e l e a s e  cen te r  

and used by Mr, King t o  s t a b  O f f i c e r  McOonough had come from Mrs, 

B rady ' s  home, [R1284, 1285,1292,1293,12961 Al though t h e  supreme 

c o u r t  o f  F l o r i d a  never ment ions  t h i s  damaging and ex t remely  

i n c r i m i n a t i n g  "ev idence" i n  i t s  o r i g i n a l  d e c i s i o n  [ i n d i c a t i n g  

perhaps t h a t  no such e v i  dence Mas ac tua l  I  y  presented I n t h e  

o r i g i n a l  1977 t r i a l ;  see K i n g  v ,  State,  390 So, 2d 3151 and 

a I t  hough Mr , K ing was not  a I I  owed t o  present  ev i dence t o  t h e  

con t ra ry ,  t h e  t r i a l  c o u r t  admi t ted  t h e  tes t imony ,  

Dbvious l y, t h e  prosecut  o r  f e l t  t h a t  t h e  j u r y  and judge woul d 

want t o  be1 i eve t h a t  they  had t h e  r i g h t  man b e f o r e  d e c i d i n g  

whet he r  t h e  deat h sentence was appropr i ate,  espec i a l l y  r e g a r d i n g  a 

case t h a t  was some seven years  o l d o  The s t  a t e  was a l lowed t o  t r y  



t o  convince them o f  t h a t  p r o p o s i t i o n  a l b e i t  u i a  u n r e l i a b l e  

tes t imony.  Should no t  t h e  defendant been a l  lowed t o  contes t  t h a t  

"euidence" by p r e s e n t i n g  informat i o n  t h a t  would c r e a t e  doubt as t o  

h i s  gu i  I t ?  

AS TO THE STATE'S RESPONSE TO THE THIRD POINT ON APPEflL 

Mr, K ing  r e 1  i e s  on h i s  i n i t i a l  b r i e f  with regard  t o  t h i s  p o i n t  

on appea I ,  

AS TO THE STATE'S RESPONSE TO THE FOURTH POINT OF APPEflL 

The defendant r e 1  i e s  on h i s  i n i t i a l  b r i e f  r e g a r d i n g  t h i s  p o i n t  

on appeal except as noted below. 

Defense counsel contends t h a t  he d i d  i n  f a c t  a c c u r a t e l y  

descr i be t h e  substance o f  deputy Pendakas ' t e s t  i mony r e g a r d  i ng t h e  

a l I egat i o n  t h a t  Mrs, Brady was aware t h a t  someone was t r y i n g  t o  

break i n t o  h e r  house, Proof  o f  t h i s  i s  found on page 1267 o f  t h e  

r e c o r d  on appea l , F u r t  hermore, defense counsel ob j  ec ted on seuera l 

occasions t o  t h e  hearsay t e s t  imony o f  deputy Pendakas unt  i l i t 

became obu i ous t h a t  t h e  t r i a l  c o u r t  was corm i t t ed t o  a l l ow i ng t h a t  

w i tness  t o  t e s t i f y  a c c o r d i n g l y ,  [R1260J1277,1289,1293] 

The s t  a t e  contends t h a t  defense counsel c o u l d  have ca l l e d  a 

" r e b u t t a l  w i tness"  t o  a t t a c k  hearsay t e s t  i mony about broken dowe l s 

found near Mrs. Brady ' s  home t h a t  supposedly belonged t o  h e r ,  [ t h e  

s t a t e ' s  b r i e f  a t  page 201 What r e b u t t a l  w i tness? M r ,  Pendakas 

never reuea l ed dur  i ng h i  s t e s t  imony who t o  l d h i  m about Mrs, Brady ' s  

cognizance t h a t  he r  house was about t o  be b u r g l a r i z e d ,  And 

c o n t r a r y  t o  t h e  s t a t e ' s  content ion ,  t h e  name o f  t h e  t h i s  p a r t i c u l a r  

w i tness  was not  revea led  t o  defense counsel by t h e  prosecutor  on 

pages 1277 o r  1278 o f  t h e  r e c o r d  on appea l , 





cou ld  o n l y  say t h a t  t h e  k n i f e  was " s i m i l a r  i n  design" t o  o t h e r  

kn ives  found i n  t l rs ,  Brady's home. And Mrs. Brady 's  " f r i e n d u  

s t a t e d  o n l y  t h a t  t h e  k n i f e  "resembled" a k n i f e  she had seen a t  Mrs, 

Brady 's ,  See King v ,  S t r i c k l a n d ,  714 F,2d, 1481,1484 [ I  l t h  C i r ,  

19831, 

CUNCLUS I ON 

Uherefore t h e  defendant /appe l l ant  request  t h a t  r e  l i e f  s e t  

f o r t h  i n  h i s  i n i t i a l  b r i e f  f i l e d  i n  t h i s  cause, 

CERT l F l CATE OF SERU l CE 

I c e r t i f y  t h a t  a copy o f  t h e  forego ing r e p l y  b r i e f  has been 

prov  i ded t o  M i chae l Kot l er ,  ass i s t  ant  a t t o r n e y  genera I ,  counse l f o r  

S t a t e  o f  F l o r i d a ,  appel lee,  1313 Tampa S t ree t ,  S u i t e  804, Park 

TrammeII B u i l d i n g ,  Tampa, F l o r i d a ,  33602, by U, S, mai l  d e l i v e r y ,  

t h i s  26th  day o f  January, 1987, 
R e s p e c t f u l l y  Submitted, 
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