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MART ONE, Justice.

11 Ernesto Sal gado Martinez was convicted of first degree
murder, other offenses, and sentenced to death. This is his
automatic and direct appeal under Rule 31.2(b), Ariz. R Cim P.

and AR S. § 13-4031. W affirm

| . BACKGROUND
12 Martinez drove from California to G obe, Arizona in a
stolen blue Mnte Carlo to visit friends and famly. After

| earning that his parents had noved to Payson, Arizona, Martinez
met his friend Oscar Fryer. Fryer asked Martinez where he had
been. Martinez told Fryer that he had been in California. Fryer
then asked Martinez if he was still on probation. Marti nez
responded that he was on probation for eight years and had a
warrant out for his arrest. Martinez then pulled a .38 caliber
handgun with black tape on the handle from under his shirt and
showed it to Fryer. Fryer asked Martinez why he had the gun, to
whi ch Martinez responded, “[f]or protection and if shit happens.”
Tr. Sept. 9, 1997 at 83. Fryer then asked Martinez what he woul d
do if he was stopped by the police. Martinez told Fryer, “he
wasn’t going back to jail.” 1d. at 85.

13 Sonetine after his conversation wth Fryer, Martinez | eft
G obe and drove to Payson. On August 15, 1995, at approxi mately
11:30 a.m, Martinez was seen at a Crcle Kin Payson. He bought

ten dollars worth of gas and proceeded south down the Beeline



H ghway toward Phoenix. Martinez was driving extrenely fast and
passed several notorists, including a car driven by Steve and Susan
Bal | . Oficer Martin was patrolling the Beeline H ghway that
norning and pul |l ed Martinez over at M|l epost 195. Steve and Susan
Bal| saw O ficer Martin's patrol car stopped behind Martinez’ Mnte
Carl o and commented, “Ch, good, he got the speeding ticket.” Tr.
Sept. 10, 1997 at 32. As they passed by, Susan Ball noticed
Oficer Martin standing at the driver’'s side door of the Mnte
Carlo while Martinez | ooked in the backseat.

14 Shortly after Steve and Susan Bal|l passed, Martinez shot
Oficer Martin four tines with the .38 caliber handgun. One shot
entered the back of Oficer Martin's right hand and left through
his pal m Another shot passed through Oficer Martin’s neck near
his collar bone. A third shot entered Oficer Martin s back
proceeded t hrough his kidney, through the right |obe of his liver,
through his diaphragm and |odged in his back. A fourth shot
entered his right cheek, passed through his skull, and was
recovered inside Oficer Martin's head. The hand and neck wounds
were not fatal. The back and head wounds were.

15 After murdering Oficer Mrtin, Martinez took Oficer
Martin’s .9mm Sig Sauer service weapon and continued down the
Beel i ne H ghway at speeds over 100 nph. Martinez again passed
Steve and Susan Ball, which they found strange. They began

di scussing how not enough tine had passed for Martinez to have



received a speeding ticket because it had only been a couple of

m nutes since they had seen him pulled over. They stayed behind
Martinez for sone tine and watched him go through a red light at

the Fort McDowell turnoff. Steve Ball comented, “Yeah, he just

ran that red light. Sonething is up here. Sonmething is going on.”

Tr. Sept. 10, 1997 at 69. Steve and Susan Ball continued down the
Beeline H ghway and |ost sight of Martinez until they reached
G lbert Road. At the red light on Gl bert Road, they caught up to
hi m and took down his |icense plate.

16 Martinez passed through Phoenix and arrived in Blythe,

California at around 4:00 p.m where he called his aunt for noney.

At 6:00 p.m, Mrtinez called his aunt again because she failed to
wire the noney he requested. Gow ng inpatient, at approxi mately
8:00 p.m, Martinez entered a Mni-Mart in Blythe and, at gunpoint,

stole all of the $10 and $20 bills fromthe register. Martinez
killed the clerk with a single shot during the robbery.! A .9mm
shell casing was recovered at the Mni-Mart the follow ng day.

Bal listics reports determ ned that this shell casing was consi st ent

with the ammunition used in Oficer Martin’s .9mm Si g Sauer.

M7 Later that night, Martinez drove to his cousin’s house in
Coachella, California, near Indio. Around 12:00 p.m the next day,

August 16, 1995, Martinez took David Martinez, his cousin, and Anna

1 The trial court excluded evidence of the nurder under Rule
403, Ariz. R Evid.



Martinez, David’'s wife, to a restaurant in Indio. After |eaving
the restaurant, Martinez noticed that a police car was foll ow ng
him David asked Martinez if the car was stolen to which Martinez
responded, “l think so.” Tr. Sept. 15, 1997 at 146-47. Martinez
turned onto a dirt road and instructed David and Anna to get out of
the car. They left the car and went to a nearby trail er conpound
to call Anna’s aunt to cone and get them

18 Tommy Acuna,? who lived in his grandnot her’s house at the
conpound, was swi nm ng when David and Anna appeared at the fence
surroundi ng the conpound. David and Anna asked Tommy if they could
use his phone but Tomry refused. Tommy did permt Anna to use the
bathroom  Anna went into the bathroom and canme out a couple of
mnutes later. After show ng David and Anna out, Tommy went back
to the bathroom“to see if they left anything in there because she
wasn't in there that long.” Tr. Sept. 16, 1997 at 48. He found a
towel on the floor with the .38 caliber handgun w apped i nside.
Tomry took the gun, hid it in his pants, and wal ked outside. He
testified that he hid the gun because it was his grandnother’s
house. By the tinme Tomy wal ked out si de, the police had surrounded
the conmpound. An officer nonitoring the perineter called out to
Tomry and told himthat he was going to search him Tommy wal ked
over to the officer and exclainmed, “I have got the nurder weapon.”

Tr. Sept. 15, 1997 at 192. The officer searched Tommy and found

2 Tomy’ s brother Johnny Acuna was a friend of Mrtinez.
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the .38 caliber handgun. This gun was later identified as the
weapon that fired the bullets which killed Oficer Martin.

19 After David and Anna got out of the Monte Carl o, Martinez
turned around on the dirt road. Another police car appeared on the
scene and headed towards Martinez. Martinez sawthis second police
car, left the Monte Carlo, ran toward the trailer conpound, and
junped the fence. He then ran into Johnny Acuna’s trailer.

110 The SWAT teamevacuated the area and tried to communi cate
with Mrtinez. After those attenpts failed, the SWAT team
negoti ator threatened to use tear gas. Martinez responded, “I am
not comng out; you will have to cone in and shoot ne.” Tr. Sept.
17, 1999 at 23. After further negotiations, however, Martinez
agreed to cone out and was taken into custody.

11 Wiile in custody, Martinez called his friend, Eric
Moreno, and | aughingly told Moreno that “he got busted for bl asting
a jura.”® Tr. Sept. 15, 1997 at 13. Martinez also told Moreno
that a woman on the highway m ght have seen what had happened.
They tal ked about the guns and Martinez told Moreno that one of the
guns had been “stashed.” 1d. at 21. After obtaining a warrant,
the police searched Johnny Acuna's trailer and found Oficer
Martin’s .9mm Si g Sauer under a mattress.

112 Ajury convicted Martinez of first degree nurder, a class

3 “Jura” is slang for police officer. Tr. Sept. 15, 1997 at
13.



1 dangerous felony; theft, a class 6 felony; theft, a class 5
fel ony; m sconduct involving weapons (prohibited possessor), a
class 4 felony; and m sconduct involving weapons (serial nunber
defaced), a class 6 felony. The trial court sentenced Martinez to
death for the nurder conviction, and to terns of inprisonnent for
t he noncapital crines.
I'l. |SSUES
Martinez raises the follow ng i ssues on appeal:

A. Trial Issues

1. Did the trial court err when it denied Martinez' Batson
objection to the renoval of venireperson Eric Veitch?
2. Didthe renoval of Eric Veitch violate article 2, section

12 of the Arizona Constitution?

3. Didthe trial court err when it denied Martinez’ Batson
objection to the renoval of venireperson Linda Preston?

4. Didthe trial court abuse its discretion when it refused
to strike venireperson Gail Schroeder for cause?

5. Didthe trial court abuse its discretion when it admtted

other acts into evidence?

6. Didthe trial court abuse its discretion when it refused
to instruct the jury on the defense of non-presence?

7. Didthe trial court err when it deleted part of Martinez’

proposed second degree nmurder instruction?



B. Sentencing |ssues

1. Aggravating Factors

a. Didthetrial court inproperly include Martinez’ 1996
Dangerous or Deadly Assault by a Prisoner convictions under A R S.
8 13-703(F)(2)?

2. Mtigating Factors

a. Didthe trial court err when it found that Martinez
failed to prove his ability to conform his conduct to the
requi renents of |aw was significantly inpaired pursuant to AR S
§ 13-703(Q(1)?

b. Ddthetrial court fail to give sufficient weight to
the non-statutory mtigating factors?

[11. ANALYSI S

A. Trial Issues

1. Batson objection to venireperson Eric Veitch

113 The State used one of its perenptory strikes to renove
Eric Veitch, a black man, fromthe jury. Martinez challenged this

stri ke under Batson v. Kentucky, 476 U S. 79, 106 S. C. 1712

(1986). The trial court determ ned that, because M. Veitch was in
the class protected by Batson, the State had the burden of
denonstrating a race-neutral reason for the strike. The State
expl ai ned:
M. Veitch is, of course, a pastor. He's strongly
opposed to the death penalty. This is, in and of itself,

| believe, a racially neutral reason for the strike.
He also, | mght add, had a conversation with the
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girlfriend of the defendant, as did sone other jurors.

And al t hough he may not have known or clainms to have not

known at the tine that this was the girlfriend of the

def endant, he di d have an ext ensive conversation with her

and counsel ed her and nust have known during the jury

selection process that this is inappropriate to be

speaking to people in the hallway.
Tr. Sept. 8, 1997 at 163-64. The trial court found that the
State’s explanation was sufficiently race-neutral and denied
Martinez’ Batson chal |l enge.
114 On appeal, Martinez now argues that the State i nproperly
struck M. Veitch because of his religious affiliation. Martinez
all eges that the State struck M. Veitch because “he is a pastor,
and pastors are forgiving.” Id. at 165. Martinez asks us to
extend Batson to perenptory strikes based on religion.
115 W need not reach this issue because Martinez failed to
show that the State struck M. Veitch based on his religious
affiliation. The State did not strike M. Veitch because he was
Chri sti an. Rat her, the State struck M. Veitch because of his
occupation as a pastor and because “[h]e’s strongly opposed to the
death penalty,” and my have “had a conversation wth the
girlfriend of the defendant.” 1d. at 163-64. Had M. Veitch been
a soci al worker and had the State struck M. Veitch because soci al
wor kers are forgiving, there woul d have been no questi on about the
validity of the strike.

116 Martinez alternatively argues that even if Batson does

not extend to religion, the State viol ated Bat son because it struck



M. Veitch due to his race. W disagree. |In Purkett v. Elem 514

US 765 115 S. C. 1769 (1995), the Court established a three-
part test for Batson objections: (1) the opponent of the strike

nmust establish a prima facie case of racial discrimnation; (2) the

proponent nust then provide a race-neutral explanation for the
strike; and (3) the trial court nmust then judge the credibility of
the proponent’s explanation. 1d. at 767, 115 S. C. at 1770-71.
Wth respect to the second part of this test, the proponent’s
expl anati on does not need to be persuasive or even plausible, only
“legitimate.” 1d. at 768-69, 115 S. . at 1771 (stating that “a
‘legitimate reason’ is not a reason that necessarily makes sense,
but a reason that does not deny equal protection”).*

117 The State provided three reasons for striking M. Veitch:
(1) his opposition to the death penalty; (2) his conversation with
Martinez’ girlfriend; and (3) his possible synpathy toward Martinez
because of his occupation. M. Veitch's jury questionnaire clearly
stated that he opposed the death penalty and preferred life
i nprisonment as an option.® There was also evidence that M.
Veitch engaged in a conversation with Martinez’ girlfriend during

a break. And finally, M. Veitch' s occupation concerned the State

4 But see State v. Cruz, 175 Ariz. 395, 399, 857 P.2d 1249,
1253 (1993).

® |n State v. Bolton, 182 Ariz. 290, 302, 896 P.2d 830, 842
(1995), we held that “Batson does not limt the use of perenptory
chal l enges to exclude jurors because of their reservations about
capi tal punishnent.”
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because “pastors are forgiving.” Thus, the State provided three
race-neutral reasons for striking M. Veitch. This nore than
satisfies Batson.

118 As his final Batson argunent for M. Veitch, Martinez
asserts that the failure to strike four simlarly situated
Caucasian jurors denonstrates the State’s racial notivation for
striking M. Veitch. But the other jurors were not simlarly
situated. Al though each Caucasian juror showed sone doubt about
capi tal punishment, all four indicated on the jury questionnaire
that they favored the death penalty. M. Veitch, on the other
hand, indicated that he opposed the death penalty and suggested
that life inprisonment “would work better.” Jury Questionnaire
#47, Question 41(b). In addition, none of the Caucasian jurors
had engaged in a conversation with Martinez’ girlfriend. There was
no Batson violation.

2. Article 2, Section 12

119 Martinez next argues that the State violated article 2,
section 12 of the Arizona Constitution by striking M. Veitch on
the basis of his religious affiliation. Article 2, section 12
provides in relevant part: “No religious qualification shall be
required for any public office or enploynent, nor shall any person
be i nconpetent as a witness or juror in consequence of his opinion
on matters of religion....” Because Martinez failed to raise this

argunent below, it is waived absent fundanental error.
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120 For the reasons stated above, we do not believe the
State’s use of a strike against M. Veitch violated article 2,
section 12 of the Arizona Constitution. But even if it did, “a
Bat son i ssue does not present fundanental error and a failure to

raise it cannot be excused on that ground.” State v. Holder, 155

Ariz. 83, 85, 745 P.2d 141, 143 (1987). Although Martinez’ current
argunent is based upon article 2, section 12 of the Arizona
Constitution, and not the Equal Protection clause of the Fourteenth
Amendnent, the fundanmental error analysis is the sane.

3. Batson objection to venireperson Linda Preston

121 In addition to striking M. Veitch, the State exercised
one of its perenptory strikes on Linda Preston, a black wonman.
After Martinez challenged this strike under Batson, the State
offered the follow ng reasons for striking Ms. Preston:

The strike in terns of Linda Preston was made
because of her views on the death penalty, Your Honor,
and are racially and genderly neutral. Her feelings are
very strong in that she states that sone people that are
i nnocent may accidentally lose their lives. Regardless
of what they may say in response to questions |ike that,
that’s still an opinion they hold into the jury room and
| think | amentitled not to take a chance that that may
sway their verdicts.

Tr. Sept. 8, 1997 at 162. The trial court then asked the State if
it had any ot her concerns about Ms. Preston. The State responded:

| noticed that her brother was shot, and | don’t
know t hat he hasn’t | eft some residual feelings with her.
But in ternms of that, it’'s basically her very, very
strong beliefs on the death penalty issue, and her very
strong opi nions on that, because she al so says that she
woul d, in her response to, if you were charged with a

12



simlar offense, would you |i ke people with your frane of

m nd? And she says: | hope they woul d have an opi ni on.

And this is a very opinionated woman, and | feel that in

terms of the death penalty issue, that it may sway her

t hi nki ng.
Id. at 162-63. The trial court permtted the strike.
122 On appeal, Martinez makes the sane argunent he nmade for
M. Veitch and, again, fails to denonstrate error. As in the case
of M. Veitch, the State provided three race-neutral reasons for
striking Ms. Preston: (1) her strong opposition to the death
penalty; (2) her strong opinions in general; and (3) her possible
resi dual feelings about her brother’s shooting. Martinez attacks
t hese reasons and suggests that the record does not denonstrate
that Ms. Preston was opinionated or that she was strongly opposed
to the death penalty. But on her jury questionnaire, M. Preston
clearly responded that she opposed the death penalty because “sone
peopl e that are i nnocent may | ose their lives.” Jury Questionnaire
#50, Question 41(b). During voir dire, although the gquestions were
anbi guous, she stated that it would be difficult for her to
evaluate the evidence in this case and nake a determ nation of
guilt or innocence based only on the evidence due to her
preconcei ved notions regarding the death penalty. See Tr. Sept. 8,
1997 at 101-02. Martinez concedes that the State’'s reason for
striking Ms. Preston because of her brother is supported by the

record. And, as in the case of M. Veitch, the Caucasian jurors

were not simlarly situated. There was no error.
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4, Refusal to strike venireperson Gl Schroeder for cause

123 Gail Schroeder provided several answers on her jury
questionnaire that suggested her potential inability to act as a
fair and inpartial juror. For exanple, in response to Question #1,
whi ch asked if the jurors had any strong feelings about the case
which mght affect their ability to be fair and inpartial, M.
Schroeder stated, “I’ve already made up ny mind fromnews reports
but could be wong.” Jury Questionnaire #80, Question 1. Two
foll owup questions asked the potential jurors if their pre-
exi sting opinions about the case could be set aside or changed.
Ms. Schroeder answered, “No” to both questions. Jury Questionnaire
#80, Question 8. M. Schroeder al so responded that she favored the
death penalty and added that it was “not used enough.” Jury
Questionnai re #80, Question 41. Curiously, when asked if she would
be satisfied to have twel ve people wth her background and frane of
m nd deci de her case if she were accused of a sim|lar offense, M.
Schroeder responded, “Yes. | feel | can be very inpartial.” Jury
Questionnaire #80, Question 50. On the next question, however
whi ch asked, “In light of the subject matter of this case or the
matters rel ated above, or anything el se, do you feel you could sit
as a fair and inpartial juror?’, M. Schroeder answered, “No.”
Jury Questionnaire #80, Question 51.

124 In light of these inconsistent answers, the trial court

questioned Ms. Schroeder in chanbers about her ability to serve as

14



a fair and inpartial juror. M. Schroeder retracted her earlier
answers and provi ded consi stent responses assuring the trial court
that she could be fair and inpartial. To the trial court’s
question, “[Dlo you think that you still are of such an opinion
that you can’t be fair in this case?’, M. Schroeder replied, “I
think I can be fair.” Tr. Sept. 8, 1997 at 141. The trial court

then asked, “So whatever opinion that you had before, is it your

t hought that you can put that aside here?” Ms. Schroeder
responded, “Yes.” |I|d.
125 During this in chanbers voir dire, Martinez’ counse

specifically asked Ms. Schroeder about her response to Question #51
and Ms. Schroeder responded that she did not know why she answered
that she could not sit as a fair and inpartial juror. |d. at 142.
He asked Ms. Schroeder again if she could be fair and inpartial to
whi ch Ms. Schroeder answered, “Yes, | could.” [d. at 143. He then
asked Ms. Schroeder if she still had an opinion regarding Marti nez’
guilt based on the news reports she had heard. Ms. Schroeder
replied, “News don’'t tell you all the facts so -- | don’t really
have an opinion -- | don't really have an opinion until | hear al

the facts. | know that they don't always put all the facts in the
paper or on the news.” Id. The trial court then asked M.
Schroeder a followup question on the burden of proof. MVs.
Schroeder explained that she wunderstood the presunption of

i nnocence and agreed with that concept. After this questioning
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ended, Martinez’ counsel noved to strike Ms. Schroeder for cause.
The trial court denied this notion. Martinez then exercised one of
his perenptory strikes to renmove Ms. Schroeder fromthe panel.

126 On appeal, Martinez argues that fromher responses to the
questions on the jury questionnaire there were reasonabl e grounds
to believe that Ms. Schroeder could not be fair and inpartial.

Martinez relies on State v. Huerta, 175 Ariz. 262, 264, 855 P.2d

776, 778 (1993) (holding that reversal is required if the court
abused its discretion by failing to strike a juror for cause, and
the defendant is required to use a perenptory strike to renove the
chall enged juror), to claim he was denied a substantial right
because he had to exhaust one of his perenptory strikes on M.
Schr oeder who shoul d have been stricken for cause.®

127 Because it was not error to fail to renove the juror for
cause, the predicate for Martinez’ argunent fails. |In Huerta, the
chal I enged juror could not be rehabilitated. 1d. at 262, 855 P.2d
at 776. Here, Ms. Schroeder assured the trial court that she could
be fair and inpartial despite her earlier answers on the jury
questionnaire. In response to the trial judge' s question asking
her whether she could be fair in this case, M. Schroeder

specifically stated, “I think I can be fair.” Tr. Sept. 8, 1997 at

® But see United States v. Martinez-Sal azar, us.
__, 120 s. . 774, 782 (2000) (holding that “a defendant’s
exerci se of perenptory challenges...is not denied or inpaired when
t he defendant chooses to use a perenptory challenge to renove a
juror who shoul d have been excused for cause”).
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141. She qualified her answers regarding the news reports she had
heard and acknow edged that, “News don't tell you all the facts so
-- |1 don't really have an opinion.” Id. at 143. She al so
retracted her answer to Question #51, and said that she did not
know why she answered that she could not sit as a fair and
i npartial juror.

128 A juror’s preconcei ved notions or opinions about a case
do not necessarily render that juror inconpetent to fairly and

inpartially sit in a case. State v. Poland, 144 Ariz. 388, 398,

698 P.2d 183, 193 (1985), aff’'d, 476 U S. 147, 106 S. C. 1749
(1986). “If ajuror is wlling to put aside his opinions and base
his decision solely upon the evidence, he may serve.” |d. The
trial court can rehabilitate a challenged juror through foll ow up
questions to assure the court that he can sit as a fair and

inpartial juror. See, e.qg., State v. Walden, 183 Ariz. 595, 609,

905 P.2d 974, 988 (1995); State v. Chaney, 141 Ariz. 295, 302-03,

686 P.2d 1265, 1272-73 (1984) (concluding that it was not abuse for
the trial court to refuse to excuse the challenged juror for cause
because he assured the court that he could render an inpartial
verdict). M. Schroeder provided assurances that she could sit as
a fair and inpartial juror and decide the case under the
presunpti on of innocence. The trial court was in the best position
to observe Ms. Schroeder’s deneanor and judge her answers. W find

no abuse.
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5. Oher Acts Evidence

129 Martinez next argues that the trial court abused its
di scretion by admtting evidence of: (1) Martinez' statenents to
Oscar Fryer about Martinez’ outstanding warrant; and (2) Martinez’
armed-robbery of a Mni-Mart in Blythe. Martinez concedes the
rel evance of this evidence, but asserts that its probative val ue
was substantially outweighed by the danger of unfair prejudice
under Rule 403, Ariz. R Evid.

130 The trial court found the probative value of Mrtinez’
statenents to Fryer that “he had a warrant out for his arrest, that
he was on the run, that he didn’t want to go back to jail, and that
he <carried the gun in case sonething happened,” was not
substanti al |l y out wei ghed by the danger of unfair prejudice. Mnute
Entry, Mar. 26, 1997 at 1. The trial court limted the evidence to
show only that an arrest warrant had been i ssued and that Martinez
knew about the warrant.

131 This evidence was extrenely probative and clearly
appropriate under Rule 4083. These statenents explained why
Martinez acted as he did, and showed Martinez’ notive for nurdering
Oficer Martin. Martinez did not want to return to prison. He had
a warrant out for his arrest and knew that if he were caught, he
woul d be sent back to prison. Wthout his statenents to Fryer, a
jury could only speculate as to why Martinez shot O ficer Martin.

132 The trial court alsolimted the State’s evidence on the
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Mni-Mart robbery to the taking of cash from the store, the
di scharge of O ficer Martin’s .9mm Sig Sauer, and the underlying
ballistics evidence. 1d. at 2-3. The trial court precluded all
references to the clerk’s “nurder, hom cide, death or autopsy.”
Id. Martinez conceded that this evidence was rel evant to establish
identity and notive under Rul e 404(b). See Defendant’s Response to
State’s Motion to Admt Evidence Pursuant to Rule 404(b) at 9. He
agreed that it linked OOficer Martin's gun with Martinez’ arrest in
Indio. Id. He also acknow edged that the M ni-Mart robbery showed

consci ousness of guilt under State v. Kenp, 185 Ariz. 52, 59, 912

P.2d 1281, 1288 (1996). |Id.

133 By his earlier concessions, Martinez agreed that the
evi dence about the Mni-Mart robbery was entitled to substanti al
probative weight. But on appeal, he attenpts to retract his
concessions, and asserts that engaging in a California conveni ence
store robbery does not show consciousness of guilt as to the
Arizona hom cide. To the extent that we understand this argunent,
flight fromArizona denonstrates consciousness of guilt as nuch as
flight wthin Arizona. The .9mm shell casing recovered at the
Mni-Mart on August 16, 1995 provided the final link to Oficer
Martin’s nurder. Oficer Martin’s .9mm Sig Sauer was m ssing and
the shell casing found at the Mni-Mart traced Martinez’ flight
fromthe Beeline H ghway, through Phoenix, to Blythe, California.

The trial court precluded the State fromintroduci ng evidence of
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the clerk’s nmurder to prevent wunfair prejudice. That was
protection enough. The other evidence was extrenely relevant.
There was no error in the trial court’s Rule 403 bal anci ng.

6. Non- Presence Jury I nstruction

134 Martinez clains that the trial court abused its
di scretion when it refused to instruct the jury on the defense of
non- presence. He maintains that conflicting eyew tness testinony
denonstrated that two simlar, yet different, blue cars travel ed
south down the Beeline H ghway on August 15, 1995. This, he
contends, entitled himto a jury instruction which suggested that
he was not present at the scene of the homcide.’

135 Martinez relies on State v. Rodriquez, 192 Ariz. 58, 961

P.2d 1006 (1998), to support this argunent. But in Rodriguez, the
def endant requested an alibi instruction and presented
corroborating alibi evidence. See id. at 62, 961 P.2d at 1010.
Martinez failed to present such evidence here. He never expl ai ned
hi s whereabouts on August 15, 1995, nor did he offer an alibi. He

actually admtted that he travel ed south down the Beeline H ghway

" Martinez requested the follow ng instruction:

The State has the burden of proving that the
def endant was present at the time and place
the alleged crine was commtted. |If you have
reasonabl e doubt whether the defendant was
present at the tine and place the alleged
crime was commtted, you nust find the
def endant not guilty.

Def endant’ s Requested Jury Instructions at 13.
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on the day O ficer Martin was nurdered. Wen the trial court asked
about this discrepancy, Martinez’ counsel had no expl anation. See
Tr. Sept. 24, 1997 at 124.

136 Wiile a party is entitled to have the court instruct the
jury on any theory reasonably supported by the evidence, see State
v. Bolton, 182 Ariz. 290, 309, 896 P.2d 830, 849 (1995), a party is
not entitled to an instruction when it is adequately covered by

ot her instructions. See Rodriquez, 192 Ariz. at 61, 961 P.2d at

10009. Martinez’ non-presence instruction sinply repeated the
State’s burden of proving his guilt beyond a reasonabl e doubt.
Rodri guez does not require redundancy. Nor does Rodriguez mandate
an alibi instruction when the evidence does not support it. The
trial court did not abuse its discretionin refusing Martinez’ non-
presence jury instruction.

7. Second Degree Murder |nstruction

137 Martinez asserts that the trial court commtted
reversible error by deleting a paragraph of his proposed
instruction for the |lesser-included offense of second degree
nmur der . The omtted paragraph read: “If you determ ne that the
defendant is guilty of either first degree nurder or second degree
mur der and you have a reasonabl e doubt as to which it was, you nust
find the defendant guilty of second degree nurder.” Defendant’s
Requested Jury Instructions at 40. The trial court refused this

instruction based upon State v. LeBlanc, 186 Ariz. 437, 924 P.2d
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441 (1996), where we abandoned the “acquittal first” procedure for
| esser-included offenses in favor of the “reasonable efforts”
procedure. 1d. at 440, 924 P.2d at 444. W decided to require
jurors to use “reasonable efforts” in reaching a verdict on the
char ged of f ense before considering | esser-included of fenses. Thus,
jurors do not have to acquit the defendant on the charged offense
before considering | esser-included offenses.
138 In place of the omtted paragraph, the trial court gave
the follow ng instruction:

You are to first consider the offense of first degree

mur der .

If you cannot agree on a verdict on that charge

after reasonable efforts, then you may consi der whet her

the State has proven beyond a reasonabl e doubt that the

defendant is guilty of the | ess serious of fense of second

degree nurder.
Tr. Sept. 25, 1997 at 98. This instruction was not, as Martinez
argues, | nproper. It did not fail to instruct the jury on the
procedure when reasonabl e doubt exists on the degree of hom cide.
Rather, it expressly stated, “[y]ou are to first consider the
of fense of first degree murder.” 1d. |If the jury could not agree
that Martinez was guilty of first degree nurder after reasonable
efforts, then it was instructed to consider whether the State had
proven, beyond a reasonable doubt, that Martinez was guilty of
second degree nmurder. Fromthe court’s instruction, the jury could

return a verdict of first degree nurder only if the State proved

Martinez’ guilt beyond a reasonable doubt. |If it had any doubts,
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the “reasonable efforts” instruction allowed the jury to consider
the | esser-included offense of second degree nmurder. There was no

error.

B. Sentencing |ssues

1. Aggravating Factors

139 The trial court found the existence of the aggravating
factors under AR S. 8 13-703(F)(2) (defendant previously convicted
of serious offense), and (F)(10) (rurdered person on duty peace
of ficer).

a. Serious Ofense

140 On January 11, 1993, Martinez was convi cted of Aggravated
Assault, a class 3 felony in violation of AR S. 88 13-1203(A)(2)
and 13-1204(A)(2). On Novenber 11, 1996, Martinez was convicted of
two counts of Dangerous or Deadly Assault by a Prisoner, a class
2 felony in violation of AR S. 88 13-1203 and 13-1206. Martinez
concedes that his 1993 conviction for Aggravated Assault qualifies
as a “serious offense” under AR S. 8 13-703(F)(2) and (H(1). But
he argues the trial court erroneously found that his tw 1996
convictions qualified as “serious offenses.” First, he asserts
t hat because Dangerous or Deadly Assault by a Prisoner is not
included within the list of “serious offenses” in ARS. § 13-
703(H), the trial court inproperly considered his 1996 convi cti ons.
Next, he alleges that because one may, theoretically, commt

assault recklessly, his 1996 convictions cannot qualify as serious
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of fenses under AR S. 8 13-703(F)(2) and (H(1).
141 (1) In concluding that Martinez’ 1996 convictions were
(F)(2) aggravating factors, the trial court reasoned:

A conpari son of the statutes shows that the crinme of
Dangerous or Deadly Assault by a Prisoner pursuant to
A RS 8§ 13-1206 is the sane as a section 13-1204(A)(2)
aggravated assault committed by the use of a deadly
weapon or dangerous instrunment, wth the additional
elenent that the offense nust be conmtted by a

“prisoner.” The jury instructions given in CR 96-01528
al so bear this out. The offense of Dangerous or Deadly
Assault by a Prisoner is deened nore “serious.” It is a

class 2 felony, rather than a class 3 felony, and unlike
a section 13-1204(A)(2) aggravated assault, requires
“flat time” and that the sentence be consecutive to any
ot her sentence presently being served.

However, the definition of “serious offense” in
section 13-703(H) is a list of described offenses and
“Dangerous or Dearly Assault by a Prisoner” is not

specifically listed. The current version of the (F)(2)
aggravating circunstance was enacted in 1993 in order to
renmove anbiguities fromthe prior version’ s nore vague
reference to crinmes involving “violence.” There are no
appel l ate decisions to guide this court in interpreting
the current statute with regard to this issue. But there
is really only one |ogical conclusion. The previous
convictions were for aggravated assault conmtted by the
use, threatened use or exhibition of a deadly weapon or
danger ous i nstrunent. That they were commtted by a
prisoner does not make themanything | ess or change that.
If the offenses listed in A RS 8§ 13-703(H were
identified by statute nunbers - if ARS § 13-
703(H)(4)[sic] read “aggravated assault pursuant to
A RS 8 13-1204,” for exanple - these previous
convi ctions woul d not qualify as previ ous convictions for
serious offenses under A RS 8§ 13-703(F)(2). But
section 13-703(H) is not that specific. The convictions
here are for aggravated assault commtted by the use or
threatened use or exhibition of a deadly weapon or
dangerous instrunment. They involved different victins.
They each constitute a previous conviction of a serious
of fense under section 13-703(F)(2), and the court finds
that they have been proved beyond a reasonabl e doubt.

Speci al Verdict at 3-4.
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142 W agree. Pursuant to A RS. 8§ 13-703(H(1)(d), a
“serious offense” includes “[a]ggravated assault resulting in
serious physical injury or commtted by the use, threatened use or
exhibition of a deadly weapon or dangerous instrunent.” Thi s
of fense can be committed under AR S. 8§ 13-1204(A)(2) and AR S. §
13-1206. A R S. § 13-703(H)(1)(d) provides a broad definition for
aggravated assault which enconpasses all aggravated assaults
“resulting in serious physical injury or conmtted by the use,
threatened use or exhibition of a deadly weapon or dangerous
i nstrunent.” Nei ther section is specifically listed, but both
sections fully satisfy the statutory definition. A R S. 8 13-1206
is sinply aggravated assault for prisoners. As a class 2 felony,
it is a nore serious offense than AR S. 8§ 13-1204, a class 3
felony. A conviction under it satisfies ARS. 8§ 13-703(F)(2).8

143 (2) Martinez’ argunent regarding the theoretical
possibility of commtting reckless assault is based upon the

erroneous assunption that the old (F)(2) concepts, see State v.

MEKi nney, 185 Ariz. 567, 581, 917 P.2d 1214, 1228 (1996) (finding

that the (F)(2) aggravating factor does not apply to of fenses which

8 The sentencing judge noted in his Special Verdict that even
if he based his finding of the (F)(2) aggravating factor solely on
Martinez’ 1993 conviction, he woul d have found that “the mtigating
circunstances inthis case, individually and cunmul atively, are just
not sufficiently substantial to outweigh the (F)(2) [1993
conviction] and (F)(10) aggravating circunstances.” Speci al
Verdi ct at 23.
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can be comm tted recklessly), carry over to the new (F)(2). But in
1993, the | egislature abandoned the (F)(2) | anguage “use or threat
of violence” and replaced it wwth “serious offense.” 1|n so doing,
the legislature provided a list of “serious offenses” described at
A RS 8 13-703(H)(1)(a) through (k). This list contains several
crinmes that can be commtted recklessly. Manslaughter is included
in the ARS. 8 13-703(H) (1) Ilist. By definition, a person can
comm t mansl aughter by “[r]eckl essly causing the death of another
person.” A RS 8§ 13-1103(A)(1). A person can also commt
aggravated assault recklessly. A R S. 88 13-1203(A)(1) & 13-1204.

144 Martinez erroneously relies on State v. Ysea, 191 Ariz.

372, 379, 956 P.2d 499, 506 (1998) to support his MKinney

argunent. But |ike MKinney, Ysea addressed the (F)(2) aggravating

factor before the 1993 anendnents. W therefore agree with the
trial court that Martinez’ 1996 convictions qualify as serious
of fenses under AR S. 8 13-703(H) (1) (d).

b. Mirdered Person On Duty Peace Oficer

145 The trial court found beyond any doubt that O ficer
Martin was an on duty peace officer killed in the course of
performng his official duties, and that Martinez knew or shoul d
have known that Officer Martin was a peace officer. Oficer Martin
was in a marked police car and in uniformwhen he pulled Martinez
over on August 15, 1995. Martinez conceded the existence of this

aggravating factor under A RS. 8 13-703(F)(10) at sentencing.
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2. Mtigating Factors: Statutory

146 At sentencing, Martinez asserted that the statutory
mtigating factors found in A RS 8§ 13-703(Q (1) (significantly
i npaired capacity) and (G (5) (age) existed at the tinme of the
crine.

a. Significantly |npaired Capacity

147 Al though the trial court found that Martinez had a
personal ity disorder which undoubtedly affected his conduct and
behavior, it concluded that he did not prove by a preponderance of
the evidence that his capacity to conform his conduct to the
requi renents of |aw was significantly inpaired pursuant to AR S
8§ 13-703(Q(1). On appeal, WMartinez concedes his ability to
appreci ate the wongful ness of his conduct, but maintains that his
ability to conform his conduct to the requirenments of |aw was
significantly inpaired on August 15, 1995. Martinez points to his
vi ol ent chil dhood during which his father regul arly beat his nother
in the presence of the children.

148 The beatings were not |limted to Martinez nother.
Martinez and his sister, Julia, both suffered physical abuse at the
hands of their father. Martinez’ father would often paddle or whip
Martinez with a belt. After the beatings, Martinez would show
Julia the “big red welts on his |legs and sonetines on his arns.”
Tr. July 9, 1998 at 150. To protect hinself, Martinez began

sleeping with a knife. This trauma adversely affected Marti nez’
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devel opnent to such a degree that, at the age of fifteen, he was
di agnosed as having characteristics of either borderline
personal ity disorder or anti-social personality disorder.

149 At the aggravation/mtigation hearing, Martinez called
Dr. Susan Parrish, Ph.D., to testify about his psychol ogical
condi ti on. Dr. Parrish conducted a three hour psychol ogical
evaluation. She tested his intelligence and found that his |1 Q was
wel | - above average (120 on the Wechsler Adult Intelligence Test;
100 is average). On the Mnnesota Miltiphasic Personality
I nventory, Dr. Parrish diagnosed Martinez as suffering from*Post -
Traumatic Stress Disorder [PTSD], and also Personality Disorder
NOS, Not Ot herwi se Specified.” Tr. July 22, 1998 at 16. She
bel i eved these di sorders were due to Martinez’ wupbringing.

150 During her examnation, Dr. Parrish discovered that
Martinez displayed characteristics of inpulsivity or failure to
plan, irritability and aggressiveness, and reckless disregard for
safety of self and others. She stated that these characteristics

are conmmonly “associ ated wi t h soneone who cones froman environnent

where there was a prolonged exposure to violence.” |d. at 31.
Martinez was “a pr oduct of hi s envi r onnent and hi s
nature....[Given the environnent that he had...the decision that
...1s the nost salient is that he’s going to survive.” [d. at 51.

Dr. Parrish explained that survival is the first thing that anyone

with PTSD considers. A stressful event becones a “life-and-death
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situation.” 1d. She testified that when O ficer Martin stopped
Martinez on the Beeline H ghway, Martinez probably thought, “I’'m
not going back to prison. This man intends to put nme in prison.
It’s me or him [sic].” Id. at 75. This led Dr. Parrish to
conclude that Martinez was likely in a dissociative state at the
time he shot Oficer Martin.

151 The State retained Dr. Mchael B. Bayless, Ph.D., to
rebut Dr. Parrish’s testinony. Dr. Bayless conducted his own
exam nation of Martinez and found that Martinez scored 127 on the
Shipley Institute of Living Scale intelligence test. A score of
127 is in the superior range. Dr. Bayless then reviewed Dr.
Parrish’s results on the Mnnesota Miltiphasic Personality
| nvent ory and di agnosed Martinez as having Anti-Social Personality
Di sorder. He strongly disagreed with Dr. Parrish’s diagnosis of
PTSD because Martinez’ record | acked any evi dence of PTSD synpt ons.
Dr. Bayl ess suggested that “one woul d have seen synptons of PTSD i n
his historical data and clinical data....” Tr. July 31, 1998 at
19-20. Dr. Bayl ess expl ai ned:

When you have PTSD, this is pervasive anxiety.

Anxi ety at such a level that it does interfere with your
soci al and occupational functioning. It is not sonething

t hat happens and goes away, happens and goes away. It is
sonething that is pervasive....It doesn't get smaller.
It doesn’t go away i nstantaneously. There is no evidence
in the file, whatsoever, that | could find, to

substantiate a diagnosis of PTSD with Marti nez.
Id. at 21. This led Dr. Bayless to conclude that Martinez was not

in a dissociative state when he nurdered O ficer Mrtin.
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152 On appeal, Martinez argues that the trial court
erroneously failed to find the existence of the A RS § 13-
703(G (1) mtigating factor because, al though “significant
inpai rment” usually requires the existence of a nmental disease or

defect, see State v. Stokley, 182 Ariz. 505, 521-22, 898 P.2d 454,

470-71 (1995), lack of nental disease or defect does not preclude
a (G(1) finding. To support this argunent, Martinez cites State
v. Trostle, 191 Ariz. 4, 951 P.2d 869 (1997).

153 In Trostle, the defendant’s nental health expert offered
uncontroverted evidence of the defendant’s nental inpairnent. 1d.
at 19, 951 P.2d at 884. But here, Dr. Parrish’s findings were
directly controverted by Dr. Bayless. Dr. Bayless strongly
di sagreed with Dr. Parrish’s PTSD di agnosis. He believed that the
only disorder Martinez may have had was Anti-Social Personality
Di sorder and that he was not in a dissociative state when he killed
Oficer Martin. The trial court heard both experts testify and

chose one over the other. See State v. Doerr, 193 Ariz. 56, 69,

969 P.2d 1168, 1181 (1998) (stating that “[t]he trial judge has
broad di scretion in determ ning the weight and credibility givento
mental health evidence”). W agree with this finding.

154 Martinez next argues that the trial court gave too nuch
wei ght to Oscar Fryer’'s testinony and to Martinez’ actions after
the homcide. Martinez argues that taking Oficer Martin s gun

robbing the Mni-Mart and shooting the clerk are consistent with
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the “it’s me or hinm line of thought.

155 But we think Martinez’ actions speak | ouder than Fryer’s
words. Even if we were to disregard Fryer’s testinony, Martinez
still enptied his .38 caliber handgun into O ficer Martin. Using
his “superior” intellect and after recognizing that he had just
mur dered an Ari zona police officer, Martinez stole Oficer Martin’s
.9mm Sig Sauer and drove to Blythe, California where he robbed a
M ni-Mart and shot the clerk. Although Martinez alleges that the
clerk “threatened” him with a chair or weapon, this does not
support Dr. Parrish’s PTSD di agnhosis. Martinez could not have
reasonably felt that it was “ne or him” In fact, any threat
Martinez may have feared was sel f-induced. He drove to Blythe and
ran out of gas. He then called his aunt for noney. After she
failed to send the needed funds, he called her again. Losing his
patience, he eventually robbed the Mni-Mart with Oficer Martin's
servi ce weapon. The record does not suggest that the clerk
randomy cane up to Martinez in the parking lot, noticed the stol en
car and threatened to call the police. Rather, Martinez’ robbery
and subsequent nurder created any threat he may have felt.?®

156 Martinez’ actions in Indio also denonstrate his
systemati c thought processes and “superior” intelligence. At the

first sight of the Indio police, Martinez didn't sinply open fire

°® Martinez also created the threat of being caught by Oficer
Martin when he excessively sped down the Beeline H ghway.
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even though he had two guns in his possession. Rather, he tried to
flee after leaving the .38 caliber handgun with David and Anna.
Once Martinez reached Johnny Acuna’s trailer and the police
surrounded t he conpound, Martinez did not “come out shooting.” He
still had Oficer Martin’s .9mm Sig Sauer. This conflicts with Dr.
Parrish’s diagnosis. This was the ultimate “nme or hint situation.
157 The trial court’s finding that Martinez did not suffer
from PTSD is supported by the evidence. H s actions are not
consistent wwth Dr. Parrish’s diagnosis. He knewright fromw ong.
Hs IQ was well -above average. He consciously decided that *“he
wasn’t going back to jail” and carried the .38 caliber handgun
“[flor protection and if shit happens.” Tr. Sept. 9, 1997 at 83,
85. Wthout nore, we believe that Martinez’ personality disorder
does not qualify as a statutory mtigating circunstance. See State
v. Kayer, 194 Ariz. 423, 437, 984 P.2d 31, 45 (1999) (stating that
“personality or character disorders usually are not sufficient to

satisfy [the (G (1)] statutory mtigator”); State v. Brewer, 170

Ariz. 486, 505, 826 P.2d 783, 802 (1992) (“Cenerally, a nere
character or personality disorder alone is insufficient to
constitute a mtigating circunstance.”). But evenif it did, there
was sinply no causal connection between Martinez' personality

di sorder and his actions on August 15, 1995. See State v.

G abourne, 194 Ariz. 379, 385, 983 P.2d 748, 754 (1999) (stating

that “[i]n every case in which we have found the (G (1) factor, the
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mental illness was ‘not only a substantial mtigating factor... but

a mpjor contributing cause of [the defendant’s] conduct that was

‘sufficiently substantial’ to outweigh the aggravating factors

present....’”) (quoting State v. Jinenez, 165 Ariz. 444, 459, 799

P.2d 785, 800 (1990) (when voices told defendant to kill he could

not control what he was doi ng) (enphasis added)), cert. denied by,

Gl abourne v. Arizona, us _ , 120 S. C. 1439, (2000); see

also State v. Stuard, 176 Ariz. 589, 608 n.12, 863 P.2d 881, 900

n.12 (1993) (“[E]vidence of causation is required before nenta
i npai rment can be considered a significant mtigating factor.”).
Martinez failed to establish the existence of the A RS § 13-
703(G (1) factor by a preponderance of the evidence.
b. Age

158 Martinez was 19 years and 9 nonths old at the tine of the
murder. The trial court found that Martinez’ age qualified under
A RS 8 13-703(G(5) as a mtigating factor but did not give it
substanti al wei ght because of Martinez’ level of intelligence, and
significant past experience with the crimnal justice system Both
Dr. Parrish and Dr. Bayl ess di agnosed Martinez as havi ng superi or
intelligence. He had nmultiple juvenile referrals and convictions,
and three felony convictions during his relatively brief time in
the adult system before he killed O ficer Martin. W agree that
Martinez’ age was entitled to little or no weight as a mtigating

factor. See State v. Jackson, 186 Ariz. 20, 30-31, 918 P.2d 1038,
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1048-49 (1996) (finding that, in addition to chronol ogi cal age, we
must consider a defendant’s: (1) level of intelligence, (2)
maturity, (3) participationinthe nurder, and (4) crimnal history
and past experience with | aw enforcenent).

3. Mtigating Factors: Non-Statutory

159 The trial court found that Martinez’ personality disorder
and famly history qualified as non-statutory mtigating factors
but refused to give them substantial weight.

a. Personality D sorder

160 The trial court found that Martinez’ personality disorder
was a non-statutory mtigating factor, but did not give it
substantial weight because Martinez failed to establish a
sufficient causal |ink between his personality disorder and his
conduct on August 15, 1995. It reasoned that “Dr. Bayless
concluded that [Martinez] was not acting in a nerely reactionary
way, but that he was sinply acting in his perceived self-interest.”
Special Verdict at 17-18. It further supported its decision with
Fryer’s testinony and Martinez’ “ability to plan, to think
rationally and to nake choi ces even when ‘threatened’ as he would
have been when he was confronted and subsequently apprehended by
| aw enforcenent officers after the nurder.” 1d. at 18. Martinez
asserts that this was error in light of Dr. Parrish’s testinony.

161 Al t hough we addressed this argunent above, we note again

that Marti nez’ conduct before and after the murder is i nconsi stent
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with Dr. Parrish’s diagnosis. Mrtinez may have suffered from a
personality disorder at the tinme he killed Oficer Martin. But
this personality disorder did not inpair his ability to conformhis
conduct to the requirenents of the law. Mrtinez told Fryer that
he had the .38 caliber handgun “[f]or protection and if shit
happens.” Tr. Sept. 9, 1997 at 83. He also told Fryer that “he
wasn’t going back to jail.” 1d. at 85. Martinez shot O ficer
Martin to further his goal. Any personality disorder Martinez may
have had did not influence that decision. W therefore agree with
the trial court that this factor does not warrant substanti al

weight. See State v. Medina, 193 Ariz. 504, 517, 975 P.2d 94, 107

(1999) (finding that, although the def endant proved his anti-soci al
personal ity di sorder by a preponderance of the evidence, the trial
court correctly gave it little or no mtigating weight because his
conduct was the result of his voluntary choice).

b. Fanmly Hi story

162 The trial court found that Martinez’ famly background
qualified as a non-statutory mtigating factor, but did not give it
substantial weight because it did not significantly affect his
“ability to perceive, to conprehend or to control his actions when
Oficer Martin pulled himover on the Beeline H ghway.” Specia
Verdict at 19. Again, Martinez argues that this was error and
relies on Dr. Parrish’s opinions.

163 Al though Dr. Parrish testified that Martinez adopted a
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“survival” state of mnd due to his violent upbringing, this did
not affect his conduct on August 15, 1995. There is sinply no
nexus between Martinez’ famly history and his actions on the
Beeline H ghway. Hs famly history, though regrettable, is not
entitled to weight as a non-statutory mtigating factor.

4. | ndependent Revi ew

164 Upon independent review, we find that the mtigating
ci rcunstances are not sufficiently substantial to warrant |eniency
in light of the aggravating factors.

V. DI SPOsI TI ON
165 For the foregoing reasons, we affirm Martinez’

convi ctions and sent ences.

FREDERI CK J. MARTONE, Justice

CONCURRI NG:

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMAN, Justice

RUTH V. McGREGOR, Justice
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