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ON REMAND FROM THE UNI TED STATES SUPREME COURT
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
DeMoss, Circuit Judge:

Petitioner brings this federal habeas corpus petition
claimng, pursuant to Batson v. Kentucky, that the state trial
court erred in finding that there was no purposeful discrimnation
inthe selection of his jury. The district court denied Petitioner
relief. The district court then denied a certificate of
appeal ability (“CQA"). Petitioner previously appealed to this

court and we denied a COA. The Suprene Court reversed. W then



granted COA and now address the nerits of Petitioner’s appeal.

BACKGROUND

On Novenber 16, 1985, Thomas Jo MIller-E, his wfe, and
Kennet h Fl owers robbed a Holiday Inn in Dallas, Texas. During the
robbery two enpl oyees, Doug Wal ker and Donald Hall, were ordered to
lie on the floor, gagged with strips of fabric, and their hands and
feet were bound. M ler-E shot Wal ker twice in the back and shot
Hall in the side. Walker died fromhis wounds.

The state indicted MIler-El for capital nurder. He pleaded
not guilty, and jury selection took place during five weeks in
February and March 1986. When voir dire had been concl uded,
MIler-EIl noved to strike the jury on the grounds that the
prosecution had violated the Equal Protection Cause of the
Fourteenth Anendnent by excluding blacks through the use of
perenptory chall enges. MIler-El’s trial occurred before the
Suprene Court’s decision in Batson v. Kentucky, 476 U. S. 79 (1986).
Therefore, Swain v. Alabama, 380 U S. 202 (1965), was then the
controlling precedent. As Swain required, MIler-El sought to show
that the prosecution’s conduct was part of a larger pattern of
di scrimnation ained at excluding blacks fromjury service. 1In a
pretrial hearing held on Mirch 12, 1986, MIller-E presented
evi dence i n support of his notion. The trial judge, however, found
“no evidence . . . that indicated any systematic exclusion of

bl acks as a matter of policy by the District Attorney’' s office;



while it may have been done by i ndividual prosecutors in individual
cases.” The state court then denied MIler-El's notion to strike
the jury. Twelve days later, the jury found MIler-El guilty; and
the trial court sentenced himto death.

MIler-El appealed to the Texas Court of Crimnal Appeals.
Wi | e the appeal was pending, on April 30, 1986, the Suprenme Court
issued its opinion in Batson v. Kentucky and established a
three-part process for evaluating clains that a prosecutor used
perenptory challenges in violation of the Equal Protection C ause.
476 U. S. at 96-98. First, a defendant nust nmake a prima facie
show ng that a perenptory chal | enge has been exerci sed on the basis
of race. |d. at 96-97. Second, if that show ng has been made, the
prosecution nust offer a race-neutral basis for striking the juror
i n question. ld. at 97-98. Third, in light of the parties
subm ssions, the trial court nust determ ne whether the defendant
has shown purposeful discrimnation. 1d. at 98.

After acknow edging M Il er-El had established an inference of
pur poseful discrimnation, the Texas Court of Crimnal Appeals
remanded the case for new findings in light of Batson. Mller-E
v. State, 748 S.W2d 459, 461 (Tex. Crim App. 1988)(en banc). A
post-trial hearing was held on May 10, 1988. There, the original
trial court admtted all the evidence presented at the Swain
hearing and further evidence and testinony fromthe attorneys in

the original trial



On January 13, 1989, the trial court concluded that M1l er-
El’s evidence failed to satisfy step one of Batson because it “did
not even raise an inference of racial notivation in the use of the
state’s perenptory challenges” to support a prima facie case.
Notw t hstandi ng this conclusion, the state court determ ned that
the state woul d have prevailed on steps two and three because the
prosecutors had offered credible, race-neutral explanations for
each bl ack venire menber excl uded. The court further found “no
di sparate prosecutorial exam nation of any of the venire [ nmenbers]
in question” and “that the primary reasons for the exercise of the
chal | enges agai nst each of the venire [nenbers] in question [was]
their reluctance to assess or reservations concerning the
i nposition of the death penalty.”

The Texas Court of Crim nal Appeals denied MIler-El’s appeal,
and the Suprene Court denied certiorari. MIler-El v. Texas,
510 U.S. 831 (1993). Mller-El's state habeas proceedi ngs fared no
better, and he was denied relief by the Texas Court of Crim nal
Appeal s.

MIler-EIl filed a petition for wit of habeas corpus in
federal district court pursuant to 28 U.S.C. § 2254.' The federal

magi strate judge who considered the nerits of the Batson claim

1 Although Mller-El raised four issues, the petition has been
narrowed down by the Suprene Court to only the jury selection claim
prem sed on Batson. See MIler-El v. Cockrell, 537 U S. 322, 329
(2003).



recommended, in deference to the state court’s acceptance of the
prosecutors’ race-neutral justifications for strikingthe potenti al
jurors, that MIller-El be denied relief. The United States
district court adopted the recommendation. Pursuant to 28 U S. C
8§ 2253, MIller-El sought a COA fromthe district court, and the
application was denied. MIler-EIl renewed his request to this
Court, and we al so denied a COA. Ml er-El appeal ed to the Suprene
Court and certiorari was granted. 534 U. S 1122 (2002). In an
opi nion issued on February 25, 2003, the Suprene Court concl uded
based on a “threshol d exam nation” of the record, that the federal
district <court’s rejection of Mller-El's Batson claim was
“debat abl e” and thus we had erred in not granting COA on Ml er-
El's Batson claim MIller-El v. Cockrell, 537 U S. 322, 347-48
(2003). The Suprene Court remanded the case to this Court to
determ ne whether Mller-El can “denponstrate that [the] state
court’s finding of the absence of purposeful discrimnation was
i ncorrect by clear and convi nci ng evidence, 28 U.S.C. § 2254(e) (1),
and that the corresponding factual determ nation was ‘objectively
unreasonable’ in light of the record before the court.” 1d. at
348. We granted COA for precisely that determnation. Ml er-E
v. Johnson, 330 F.3d 690 (5th Gr. 2003)(per curian).

Dl SCUSSI ON

Clains of racial discrimnation in jury selection are

eval uated according to the franmework established in Batson v.



Kentucky, which requires a three-step analysis that shifts the
burden of production between the parties. 476 U.S. at 96-98
First, the defendant nust nake a prinma facie showng that the
prosecution has exercised perenptory challenges on the basis of
race. ld. at 96-97. Second, if the requisite showi ng has been
made, the burden shifts to the prosecution to provide a race-
neutral explanation for striking the venire nenber in question
ld. at 97-98. Third, the defendant again has the burden, this tinme
of proving purposeful discrimnation. Id. at 98. Under Batson
the ultimte burden of persuading the court that the state’'s
perenptory chal l enges are attributable to a discrimnatory purpose
lies with and never shifts from the defendant. Id. at 94 n.18
(citing Tex. Dep’t of Comy. Affairs v. Burdine, 450 U S. 248, 252-
56 (1981)); Purkett v. Elem 514 U.S. 765, 768 (1995).

In the present case, there is no dispute that Mller-E
presented a prinma facie claimunder Batson's first step. Nor is
there any dispute that the prosecution presented facially race-
neutral reasons for exercising each perenptory challenge. The only
issue is Mller-El's disagreenent wth the trial court’s
determ nation at Batson’s third step that MIller-El had failed to
show that the prosecution’s reasons for exercising the chall enged
perenptory strikes were not <credible and Mller-El had not
denonstrated that purposeful discrimnation had occurred. The

federal district court has already determ ned on habeas revi ewt hat



MIller-El has failed to show that the state court erred, and
therefore is not entitled to habeas relief. MIller-El is now
appealing this determnation and COA has been granted. Therefore
we now address the nerits of MIler-El's appeal.

Under the current scheme for habeas review in federal court,
whi ch was substantially updated in the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA"), 28 U.S.C. § 2254(e)(1)
requires that we “presunfe]” the state court’s findings of fact “to
be correct” unless MIler-El can rebut the presunption “by clear
and convincing evidence.”? As the Suprene Court has stated, the
state court’s finding at step three of MIler-El’s Batson clai mwas
a finding of fact and therefore subject to 8§ 2254(e)(1)’s
presunption of correctness. Mller-El, 537 US at 339 (citing

Hernandez v. New York, 500 U S 352, 365 (1991), for the

proposition that the determ nation nade at step three of Batson is

a pure issue of fact’ accorded significant deference”).
W follow the lead of the Suprenme Court in utilizing their

decisions in Hernandez v. New York, 500 US. 352 (1991), and

2 The | anguage of 8§ 2254(e)(1) could not be clearer:

In a proceeding instituted by an application for a wit
of habeas corpus by a person in custody pursuant to the
judgnent of a State court, a determnation of a factual
issue nmade by a State court shall be presuned to be
correct. The applicant shall have the burden of
rebutting the presunption of correctness by clear and
convi nci ng evi dence.

28 U.S.C. § 2254(e)(1).



Purkett v. Elem 514 U S 765 (1995), to guide our decision
regarding the trial court’s finding of no purposeful discrimnation
at step three in this Batson claim These Suprene Court opinions
state that the critical question in determ ning whether a prisoner
has proved purposeful discrimnation at step three is the
persuasi veness and credibility of the prosecutor’s justification
for his perenptory strike. Purkett, 514 U S. at 768; Hernandez,
500 U.S. at 364-65. Further, these cases, applying a standard of
review even | ess deferential to the trial court’s finding than we
are required to apply under AEDPA, articulate that deference is
necessary because the reviewi ng court is not as well positioned as
the trial court to nake credibility determ nations, and once the
trial court has nade a credibility determ nation concerning the
prosecutor’s state of mnd regarding the perenptory strikes, the
step three determ nati on under Batson has been decided. Purkett,
514 U.S. at 768 (citing 28 U.S.C. § 2254(d)(8) and stating that the
standard of review for a federal habeas claim required that the
factual findings of the state court be presuned to be correct, and
“may be set aside, absent procedural error, only if they are ‘not
fairly supported by the record ”); Hernandez, 500 U S. at 366-67
(applying, on direct reviewof a state court’s factual findings, a
“clearly erroneous” standard).

M Il er-El argues that the state court's finding of the absence

of purposeful discrimnation was incorrect and the correspondi ng



factual determ nations were “objectively unreasonable” in |ight of
the foll ow ng four areas of evidence that he clains were before the
court. First, evidence of historical discrimnation by the Dallas
County District Attorney’s office in the selection of juries.
Second, the use of the “jury shuffle” tactic by the prosecution.
Third, the alleged simlarity between non-bl ack venire nenbers who
were not struck by the prosecution and six blacks who were.
Fourth, evidence of so-called disparate questioning with respect to
venire nmenbers’ views on the death penalty and their ability to
i npose the m ni mum puni shnent .

First, MIller-El argues that he presented evidence of the
Dall as County District Attorney’s office “unofficial policy” of
excluding blacks from jury service. Sone of this evidence was
first presented in the Swai n hearing conducted by the trial court.
When MIler-El’'s counsel attenpted to reintroduce this historical
evidence at the post-trial Batson hearing, the prosecution
obj ected, arguing that even if accurate the evidence was irrel evant
under Batson. The court admtted the evidence but reserved the
right to give it no weight.

As the United States mmgistrate judge found, there was
consi derabl e evidence that the Dallas County District Attorney’s
office had an wunofficial policy of excluding blacks from jury
service and that this evidence was disturbing. The district court

accepted this finding. But both the magi strate and district court



noted that the historical evidence, however disturbing, is not
determ native of whether there was purposeful discrimnationinthe
selection of MIller-El"s jury. We also note that the apparent
culture of discrimnation that existed in the past in the Dallas
County District Attorney’s Ofice and the individual discrimnatory
practices that may have been practiced during the tine of MIler-
El’s jury selection by sonme prosecutors are deplorable. The
Suprene Court stated that proof “that the culture of the District
Attorney’'s Ofice in the past was suffused with bias against
African-Anericans in jury selection” is “relevant to the extent it
casts doubt on the legitimcy of the notives underlying the State’s
actions” in Mller-El’s case. Mller-El, 537 U S. at 347. Inthis
case, however, the relevancy of this evidence is |ess significant
because MIler-El has already net the burden under the first step
of Batson and now nust prove actual pretext in his case. Thi s
hi storical evidence is relevant to the extent that it could
underm ne the credibility of the prosecutors’ race-neutral reasons.
Here, however, as explained below the race-neutral reasons are
solidly supported by the record and in accordance wth the
prosecutors’ legitimte efforts to get a jury of individuals open
to inposing the death penalty. The state court, in the best
position to nmake a factual credibility determ nation, heard the
hi storical evidence and determ ned the prosecutors’ race-neutral

reasons for the perenptory strikes to be genuine. Under our

10



standard of review, we nust presune this specific determnationis
correct and accordingly the general historical evidence does not
prove by clear and convincing evidence that the state court’s
finding of the absence of purposeful discrimnationin MIller-El’s
jury selection was incorrect.

Second, MIler-El argues that the state court erred in not
finding purposeful discrimnation based on the use of the “jury
shuffle” tactic by the prosecution. The record, however, clearly
establishes that MIller-El shuffled the jury five tinmes and the
prosecutors shuffled the jury only tw ce. Again, Mller-El"’s
circunstantial evidence of jury shuffles does not overcone the
race-neutral reasons for exercising the challenged perenptory
strikes articulated by the prosecutors and accepted by the state
court who observed the voir dire process including the jury
shuffl es.

Third, MIller-E argues that there were simlarities between
non- bl ack venire nenbers who were not struck by the prosecution and
six blacks who were. Mller-El maintains that the follow ng six
bl ack venire nmenbers were victins of racially notivated perenptory
strikes: Roderick Bozeman, Billy Jean Fields, Joe Warren, Edw n
Rand, Carrol Boggess, and Waynman Kennedy.

As to each of the black venire nenbers MIler-El clains were
the victinms of racially notivated perenptory strikes, it 1is

inportant to identify the prosecution’s stated reasons for

11



exercising a perenptory chall enge. Once we have identified the
reasons for the strikes, the credibility of the reasons is self-
evident. Further, we can determne fromthe record that there were
no unchal | enged non-bl ack venire nmenbers simlarly situated, such
that their treatnent by the prosecution would indicate the reasons
for striking the black nenbers were not genuine.?

Roderi ck Bozeman stated that while he believed in the death
penalty as a general proposition, he thought it was only
appropriate “if there’'s no possible way to rehabilitate a person.”
| f Bozeman t hought there was a chance of rehabilitation, he did not
think the death penalty was appropriate. He said that a “nental ly
di sturbed” person and “a Manson type” were exanpl es of sonmeone who
could not be rehabilitated. He said, however, that repeated
crimnal acts of violence would not necessarily indicate that a
person was beyond rehabilitation. Bozeman classified hinself as
the type of person who believed in the death penalty in principle,
but who could not actually serve on a capital jury. He verified
his inability to inpose the death penalty by stating that even if
t he evi dence conpel | ed “yes” answers to the special issues posed to
the jury at the punishnent stage, he mght refuse to answer the

gquestions honestly in order to avoid inposing the death penalty.

? With the exception of black venire members Joe Warren and Paul Bailey, the prosecution set
forth its race-neutral reasons for exercising the peremptory challenges immediately after exercising
the strikes. At the subsequent Batson hearing the court took judicia notice of that prior testimony
in the voir direrecord. Miller-El has not based his claim on the prosecution striking Bailey.

12



The prosecution exerci sed a perenptory chal |l enge to renove Bozenan,
citing his views on the death penalty and on rehabilitation, his
belief that a pattern of viol ent conduct woul d not be sufficient to
render a defendant deserving of death, and his “obvi ous hesitation”
concerning his ability to override his personal feelings and answer
the special issues according to the evidence.

Venire nenber Billy Jean Fields stated that he believed in the
death penalty and could serve on a capital jury. However, after
being informed that the possibility of rehabilitation would be a
factor he woul d need to consi der in assessing whether to i npose the
deat h penalty, Fields proclainedthat his religious belief was that
no one was beyond rehabilitation. Fields stated, “I feel like, if
a person has the opportunity toreally be tal ked [to] about God and
he comm ts hinsel f, whereas he has commtted this offense, then if
he turns his life around, that is rehabilitation.” He further
stated, “when an individual has really been truly reached by
soneone reading the word of God to himand they are repentant and
they do have a real act of contrition, they can be rehabilitated
and that’ s been denonstrated.” Additionally, Fields indicated in
his questionnaire and in response to questions by the prosecution
that his brother had been incarcerated nunerous tinmes for drug
of f enses. The prosecution exercised a perenptory challenge to
renmove Fields, citing its concern that his deeply held religious
belief in the rehabilitative capacity of all persons coul d inpact
his wllingness to inpose a death sentence and the fact that his

13



brot her had been convicted of a felony.

Venire nmenber Joe Warren answered questions during voir dire
in a noncommtal manner and indicated anbival ence about the death
penalty and his ability to inpose it. He stated, “there are sone
cases where | would agree [with the death penalty], you know, and
there are others that | don’'t.” Wen the prosecution described the
crinmes defined as capital murder under Texas | aw and asked whet her
Warren felt the death penalty could be an appropriate punishnment
for such crinmes, he responded, “Well, there again, | would say it
depends on the case and the circunstances involved at the tine.”
When asked whether the death penalty serves a purpose, Warren
answered, “Yes and no. Sonetines | think it does and sonetines |
think it don't. Sonetinmes you have m xed feelings about things
like that.” When asked whet her he coul d nake a deci sion between a
life sentence and a death sentence, Warren answered, “I think |
could.” Wen questioned about his ability to answer the future
danger ousness speci al issue question, Warren responded, “l| suppose

there’s always a chance, but there again, you never Kknow. "

Finally, Warren stated, “Well, it[’]s just like | said you know.
There are cases, | nean, personally, that | feel I wouldn’t want to
personal |y be, you know, involved with it if | had a choice.” The

prosecution exercised a perenptory challenge to renove Warren.
MIler-El’s counsel did not object to the perenptory stri ke agai nst

Warren cont enporaneous to the stri ke, therefore the prosecution did

14



not give its race-neutral reasons at voir dire. At the Batson
hearing, the prosecutor cited Warren’s hesitation about inposing
the death penalty and his inconsistent responses during voir dire
as the reasons for striking him The prosecutor also noted that
Warren was struck relatively early in the jury selection process
when the state had ten chall enges renmai ni ng before exercising one
to renove Warren. The prosecutor noted at the Batson hearing that
an attorney’s strategy regarding the use of perenptory chall enges
necessarily changes as jury selection progresses and perenptory
chal | enges either remai n unused or get used nore rapidly. |In fact,
t he prosecutor on cross-exam nation at the Batson hearing admtted
that he would have struck non-black jurors Sandra Hearn and
Fernando CGutierrez, who also gave sonewhat anbivalent answers
regardi ng the death penalty, before Warren had they conme up earlier
in the process.

Venire nmenber Edw n Rand described capital punishnment as a
“touchy subject” during voir dire but did indicate on his
gquestionnaire that he believed in the death penalty. |In response
to several alternative choices put to hi mby the prosecution, Rand
descri bed hinself as a person who nay or may not be able to inpose
the death penalty. He said, “Sonewhere along the line, | would
probably think to nyself, you know, ‘Can | do this? You know,
right nowl say | can, but tonorrow | mght not.” The prosecution

exercised a perenptory challenge to renpbve Rand, citing his

15



anbi val ence about the death penalty generally and his |ack of
ability to serve on a capital jury.

Venire nmenber Carrol Boggess indicated on her questionnaire
that she had a noral, religious, or personal belief that would
prevent her frominposing the death penalty. During voir dire she
stated, “Well, | believe | could serve on a case |like this, but
whether | want to or not is a different thing. | wouldn’'t want to

serve and | wouldn’'t want to have that responsibility to do that,

but if it fell upon nme, I would certainly take it and pray to the
Lord to help nme get through it.” Later she stated, “I’mnot saying
that | feel like |I could inpose the sentence nyself — or |’m not

going to be inposing the sentence, is that correct?” Wen directly

asked whether she could vote for a death sentence, she stated

“lI’ve never been in that situation. | don't feel Iike | would want
to be in that situation and whether | could do it or not, |’ m not
real sure.” She continued by stating “whether or not | could
actually go through with murder - wth killing another person or
taki ng another person’s life, | just don’t know. 1|’d have trouble
with that.” Boggess also indicated that she had testified as a
defense witness at her nephew s theft trial. The prosecution

exercised a perenptory challenge to renove Boggess, citing as
reasons for the strike her hesitancy about assessing a death
sentence and the fact that she had served as a defense witness in

her nephew s trial.
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Veni re nenber VWayman Kennedy stated on his questionnaire he
believed in the death penalty “only in extrenme cases.” On voir
dire he stated that he believed in the death penalty only for nass
murders or cases involving mutilation. Kennedy stated he did not
think a murder in the course of a robbery would necessitate the
death penalty because “why wouldn’t a life sentence be enough.”

Finally, when asked whether he could answer the special issues

yes” if proved beyond a reasonable doubt, even if he personally
felt the defendant should not be sentenced to death, Kennedy
replied, “I think | could.” The prosecution exercised a perenptory
chal l enge to renove Kennedy, citing his hesitancy to assess the
death penalty for nurder in the course of robbery, the crine
M Il er-El was accused of, his viewthat the death penalty was only
appropriate in extrene cases, and his hesitancy in stating that he
coul d answer the special issues according to the evidence.
MIller-El clainms that three non-black venire nenbers, Sandra
Hearn, Marie Mazza, and Ronald Sal sini, expressed views about the
deat h penalty as anbi val ent as those expressed by Bozeman, Fields,
Warren, Rand, Boggess, and Kennedy, but the three non-black venire
menbers were not struck by the prosecution. The record, especially
the voir dire transcript, does not support this assertion.
Sandra Hearn stated in her jury questionnaire and on voir dire

that she believed in the death penalty and could assess it in

appropriate cases. She did express the belief that sonmeone should
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not be sentenced to death on a first offense but if the person had
commtted any prior offense including robbery or sone other
crimnal act of violence the death penalty woul d be appropriate.
The evidence admtted at the punishnment phase of MIller-El’'s trial
i ndicated he had commtted two previous arnmed robberies and one
al so i nvol ved a ki dnaping. Hearn al so stated she thought the death
penalty should be available for nore than just nurder but also
severe torture and extrene child abuse. She indicated that she had
respect for lawofficers, that her father was a retired FBI agent,
and that she had daily contact with police officers in her
enpl oynent . MIller-El's counsel nust have believed Hearn was a
pro-prosecution venire nenber because he attenpted to have her
chal | enged for cause on nunerous grounds, and when the trial judge
found Hearn qualified, MIler-El’s counsel requested an additional
perenptory strike in order to renove her. In fact, on direct
appeal MIller-El continued to argue that the trial court erred in
denying his challenge for cause of Hearn, so it seens di singenuous
to argue now that she was simlarly situated to the black jurors
who expressed reservations about inposing the death penalty.
Venire nmenber Maria Mazza i ndi cated on her juror questionnaire
that she believed in the death penalty. When asked about her
feelings on the death penalty at voir dire, she stated, “lIt’s not
an easy one and | feel that it depends upon the case, the testinony

It’s kind of hard determ ning sonebody’ s |ife, whether

18



they live or die, but | feel that is sonething that is accepted in
our courts now and it is sonething that — a decision that | think
| could nake one way or the other.” WMazza served on Mller-El's
jury.

Venire nmenber Ronald Salsini stated he believed in the death
penalty and that he could inpose the death penalty. He did
i ndi cate i nposi ng the death penalty would be difficult; however, he
gave a hypothetical crine based on his personal experience as a
bank teller that closely paralleled the crine MIler-E was charged
with and stated that such a crimnal act was deserving of the death
penalty. The prosecution did not strike Salsini but Mller-El's
counsel did.

Conparing the views expressed by Hearn, Mazza, and Salsini to
the views expressed by the chall enged black venire nenbers, it is
clear that Hearn, Mazza, and Salsini were not simlarly situated
for several reasons. First, anbivalence about the death penalty
was not the sole reason for striking Bozeman, Fields, or Boggess.
Second, Warren, Rand, and Kennedy were struck mainly because of
anbi val ence about the death penalty, but they each al so expressed
doubt s about whet her they personally could i npose the death penalty
even if the evidence indicated the death penalty was appropriate.
This was not the case with Hearn, Mizza, and Sal sini. Thi rd,
Warren refused to give a clear answer as to whether or not he coul d
i npose the death penalty if the evidence warranted it. Fourth
Kennedy stated the death penalty should be limted to extrene

19



cases. Finally, Rand s anbival ence was | ess pronounced and nore in
line with the uncertainty expressed by Hearn and Mazza, although
Rand still indicated he was uncertain as to whether he coul d i npose
the death penalty. Under our federal habeas standard of review,
however, M Il er-E has not shown by clear and convincing evidence
that the trial court, who observed the voir dire process, erred in
finding the prosecution’s reason for striking Rand or the other
bl ack venire nmenbers credible.

Next, MIler-El clains non-black unchall enged venire nenbers
Hearn and Kevin Duke expressed views on rehabilitation simlar to
the views expressed by the black challenged venire nenbers.
Hearn’s vi ews have al ready been di scussed. Duke expressed support
for the death penalty and said he could inpose it. Duke made
coments concerning rehabilitation in the context of the
availability of parole, not in the context of whether the death
penalty was appropriate. Duke served on MIller-El’'s jury.

Again, the record does not support MIller-El's assertion.
Wi | e t he prosecution only cited views concerning rehabilitation as
grounds for striking Bozeman and Fields, that was not the sole
basis for exercising those strikes. As previously noted, Bozeman’s
and Fields views on rehabilitation were nuch stronger than Hearn’s
and Duke’s. Hearn and Duke were not simlarly situated to any
chal | enged bl ack venire nenbers.

Finally, MIller-El asserts that non-bl ack venire nenbers Noad
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Vi ckery, Cheryl Davis, Chatta N x, and Joan Weiner were simlarly
situated to chal |l enged bl ack venire nenbers who had fam |y nenbers
wth a crimnal background. When Vickery was fifteen his sister
had been arrested and served tine in California. Vickery was a
strong state juror and after unsuccessfully attenpting to have him
struck for cause, MIller-El used one of his prelimnary strikes to
renmove Vickery. Davi s’ husband had been convicted of theft ten
years earlier. Davis was a strong state juror and Ml er-E
attenpted to have her struck for cause but was unsuccessful.
Therefore, MIler-El used one of his prelimnary strikes to renove
her. N x's brother entered a guilty pleain a high profile white-
collar crime case. N x, who served as an office manager for her
brother’s construction conpany, had been naned in several civi
suits relating to the white-collar crinme issues. N Xx was a strong
prosecution juror and MI | er used one of his prelimnary strikes to
renove her fromthe panel. Winer’'s ten-year-old son had once been
arrested for shoplifting. Winer served on MIller-El's jury.
Again, the record does not support MIller-El's Batson claim

The prosecution only cited a famly nmenber with crimnal history as
grounds for striking Boggess and Fields. Furthernore, that was not
the sole basis for striking either Boggess or Fields. |In sunmary,
MIler-El has failed to identify any unchal |l enged non-bl ack venire
menber simlarly situated to the six struck bl ack venire nenbers on

whom he is basing his Batson claim Therefore, he has failed to
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denonstrate by clear and convincing evidence that the state court
erred in finding the prosecution’s reasons for exercising its
prelimnary chall enges credible.

Fourth, Mller-El also argues that the prosecution posed
different questions concerning the death penalty and the m ni num
al | owabl e puni shnent to the venire nenbers dependi ng on the race of
the venire nenber. The record, however, reveals that the disparate
gquestioning of venire nenbers depended on the nenber’s views on
capi tal punishnent and not race. The prosecution used questioning
to either ferret out a venire nenber’s views on the death penalty
or to establish a basis to disqualify venire nenbers who had
unf avor abl e vi ews but were not subject to disqualification on those
grounds.

One hundred and eight venire nenbers survived the initia
round of hardship excuses. The court excused three nenbers for
cause prior to voir dire and the parties agreed to renove thirty-
nine others, including five bl acks. Thus, a total of sixty-six
venire menbers were subject to full voir dire, including fifty-one
non- bl acks and fifteen bl acks.

The prosecution questioned all venire nmenbers concerning their
views of the death penalty. A mgjority of the venire nenbers were
informed the state was seeking the death penalty and that
affirmati ve answers to three questions submtted to the jury at the

puni shment phase would result in MIler-EIl being sentenced to
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death, and then asked about their views concerning the death
penalty. Prosecutors did utilize a “graphic script” to describe an
execution in detail to sone venire nenbers. Both black and non-
bl ack venire nenbers who had expressed reservati ons never received
the script. However, all black venire nenbers given the graphic
script had expressed sone |evel of reservations about the death
penalty in their juror questionnaires including Boggess, Kennedy,
Bai | ey, Linda Baker, Troy Wods, * Jani ce Mackey, Anna Keaton, and
Jeanette Butler.®> Sonme of the non-black venire nenbers questioned
with the graphic script expressed reservations including Dom nick
Desi ni se and O ara Evans. Non-black venire nenber Vivian Sztybel
did not express reservations about the death penalty yet still
received the graphic script. Sztybel was ultimately seated on
MIler-El"s jury.

MIller-El contends that there were ten black venire nenbers
who expressed reservations and seven of these venire nenbers, who
were ultimately perenptory chall enged by the prosecution, got the

script, while there were ten non-bl ack venire nenbers who expressed

4 Whods’ questionnaire did not clearly indicate his views on the
death penalty and thus he received the graphic script, but on voir
dire he indicated that he fully supported the death penalty, the
state believed himto be an excellent juror and he was in fact
seated on MIller-El"s jury.

> Jeanette Butler’s juror questionnaire is not contained in the
record, however, at voir dire she stated that she was unwilling to
i npose the death penalty. Butler was ultimtely renoved for cause.
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reservations but only two got the script. Mller-E argues this
di sparity proves purposeful discrimnation and therefore the trial
court erred. A review of precisely what the prosecution did in
terms of voir dire questioning indicates the trial court, who
observed the voir dire process, did not err in finding there was no
pur poseful discrimnation.

The jury questionnaire asked two questions directly rel evant

to the death penalty. Question 56 asked, “Do you believe in the

death penalty?” Venire nenbers could circle “yes” or “no,” and

then they were asked to “[p]l ease explain your answer.” Question

58 all owed venire nenbers to circle “yes” or “no” in answering the
foll ow ng question: “Do you have any noral, religious, or personal
beliefs that woul d prevent you fromreturning a verdi ct which woul d
ultimately result in the execution of another human bei ng?”
Presumably, the eight non-blacks who did not receive the
graphic script, but MIler-El thinks should have, answered “no” to
gquestion 56 and answered to “yes” to question 58. Questioning on
voir dire also indicates there was no uncertainty as to the views
of these eight non-black venire nenbers. They were so opposed to
the death penalty there was no need to give them a detailed
description in order to find out their thoughts; in fact, a
detail ed description nmay have sinply antagoni zed them and turned

themoff to the prosecutors. 1In fact, of these eight, five were

renmoved for cause because of their views on the death penalty,
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i ncl udi ng John Nel son, Linda Berk, CGene Hinson, Sheila Wite, and
Joyce Wllard while one, Leta Grard, was renoved by agreenent of
the parties. The two others also had strong views, naking use of
t he graphi c script unnecessary. Margaret G bson did not believe in
the death penalty and the state exercised a perenptory chall enge to
renove her. Janes Holtz believed the death penalty was appropriate
only if a police officer or fireman was nurdered and the state
exercised a perenptory challenge to renove him

The prosecution treated the black venire nenbers no
differently. The blacks who did not receive the graphic
formul ati on (whose questionnaires are contained in the record) al
answered “yes” to question 56, stating they believed in the death

penalty, and “no” to question 58, indicating that their beliefs
woul d not prevent them from inposing a death sentence. Thi s
i ncl uded Bozeman, Fields, Warren, and Rand. The black venire
menbers who were given the graphic formul ation, by contrast, gave
anbi guous answers on their juror questionnaires expressing a
conbi nation of wuncertainty and philosophical opposition to the
death penalty. Those venire nenbers included Boggess, Kennedy,
Baker, Wods, Mackey, Bail ey, and Keaton.

In summary, sixteen venire nenbers for whom questionnaire
information is avail able, clearly indicated on the questionnaires
their feelings on the death penalty, and fifteen of them did not
recei ve the graphic script. The one who did receive the script was
non- bl ack venire nenber Sztybel. Ei ght venire nenbers gave uncl ear
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answer s and those ei ght venire nenbers recei ved the graphic script.
The answers given, not race, accurately indicated whether a venire
menber got the graphic script, and this is confirmation of the
prosecution’s race-neutral rationale.

The prosecution also did not question venire nenbers
differently concerning their willingness to inpose the m ninum
puni shmrent for the | esser-included offense of nurder. Different
guestioning on the m ni numsentence i ssue was used as an effort to
get venire nenbers the prosecution felt to be anbi val ent about the
death penalty dism ssed for cause. |n nmaking the decision whether
to enploy what Mller-El argues is a “manipulative” mninum
puni shnent script, prosecutors could rely on both the
guestionnaires and substantial voir dire testinony, as the m ni mum
puni shnment questioning occurred nmuch later in voir dire than the
graphi c death penalty questi oning.

Seven black venire nenbers were given the allegedly
“mani pul ative” m ni mum puni shnent script, all of whomwere opposed
to the death penalty in varying degrees. These i ndividuals
i ncluded Rand, Kennedy, Bozeman, Warren, Baker, Boggess, and
Fi el ds.

According to Ml ler-El’s argunent the prosecution should have
used t he “mani pul ative” puni shnment script on Wods. But Wods gave
answers indicating he would be an excellent state's juror and

therefore the prosecution had no reason to attenpt to have him
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renoved. Had the prosecution sought to elim nate bl acks because of
race, the use of the “manipul ative” script woul d have been depl oyed
agai nst Whods. But it was not, because the prosecution wanted
Wods on the jury.

Li kewi se, there are no simlarly situated non-black venire
menbers who, under the prosecution’s rationale, would have been
gquestioned about m ninmum sentencing. This is true because unl ess
a venire nenber indicated he would be a poor state's juror and
woul d not otherw se be struck for cause or by agreenent, there was
no reason to use the “mani pul ati ve” script. Thus, of the ten non-
bl ack venire nenbers who expressed opposition to the death penalty,
eight were struck for cause or by agreenent, neaning no
“mani pul ative” script was necessary to get them renoved. Those
struck included Desinise, Evans, Nelson, Berk, Hi nson, Wite,
Wllard, and Grard. The other two non-bl ack venire nenbers G bson
and Holtz were both given the “manipulative’” script and
perenptorily struck

I n summary, none of the four areas of evidence M I Il er-El based
hi s appeal on indicate, either collectively or separately, by clear
and convi nci ng evidence that the state court erred. Therefore, the
district court correctly denied MIIler-El habeas relief.

CONCLUSI ON

Having carefully reviewed the record in this case, the

parties’ respective briefing and argunents, and for the reasons set
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forth above, we affirmthe decision of the district court inits
deni al of habeas relief to MIller-El because he has failed to show
by clear and convincing evidence that the state court erred in
finding no purposeful discrimnation.

AFF| RMED.
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