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PRELI M NARY STATEMENT

Thi s proceedi ng invol ves the appeal of the circuit court's

summary deni al of a post-conviction notion. The follow ng

synmbols will be used to designate references to the record in
this appeal:

"R " -- record on direct appeal to this Court;

“1PC-R " -- record on first Rule 3.850 appeal to this
Court;

"2PC-R " -- record on second 3.850 appeal to this Court;

“3PC-R” -- record on third 3.850 appeal to this Court;

“4PC-R " --record on this 3.850 appeal to this Court.



REQUEST FOR ORAL ARGUMENT

M . Tonpkins has been sentenced to death. The resolution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedura

posture. Lightbourne v. State, 742 So. 2d 238 (Fla. 1999);

MIls v. State, 786 So. 2d 532 (Fla. 2001) Swafford v. State,

828 So. 2d 966 (Fla. 2002); Roberts v. State, 840 So. 2d 962

(Fla. 2002); Wight v. State, 857 So. 2d 861 (Fla. 2003).

In each one of these cases, this Court granted oral
argunent even though the appeal arose fromthe denial of a
successive notion for post-conviction relief. [In opposing oral
argunment Appel | ee makes no effort to distinguish these cases.
To deny M. Tonpkins an oral argument here while granting oral
argunent to simlarly situated individuals, could only be
characterized as arbitrary and capricious. As such, it would
constitute a violation of due process. A full opportunity to
air the issues through oral argunent would be nore than
appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue. M. Tonpkins, through

counsel, accordingly urges that the Court permt oral argunent.
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REPLY TO THE STATE S
STATEMENT OF THE CASE

In reply to the Statenent of the Case and Facts contai ned
in the Answer Brief, M. Tonpkins notes that Appellee has
refused to accept the factual allegations contained in M.
Tonpkins’ current notion to vacate.! Appellee has failed to
acknowl edge in its Answer Brief, just as the circuit court
failed to acknowl edge in its order summarily denying M.

Tonpki ns’ notion to vacate, that Junior Davis was not listed as
a wtness in the State’s discovery responses (see R 504-05,
591, 600). The failure tolist M. Davis’ nane was in fact a
representation by the State that M. Davis was not a w tness who
possessed “information that may be rel evant to any offense
charged or any defense thereto.” Fla. R Cim Pro. 3.220.

M. Davis was nentioned in one police report that was
included in the discovery provided to trial counsel on Qctober

23, 1984 (R 504-07, 530).2 This report indicated that M. Davis

Y'nhis Initial Brief, M. Tonpkins erroneously stated: “Tri al
commrenced Septenber 16, 1983, and a jury found M. Tonpkins
guilty (R 401).” 1In fact, Lisa DeCarr was reported nissing on
March 24, 1983 (R 397-98). M. Tonpkins was indicted for her
nmur der on Septenber 26, 1984 (R 489). Trial commenced on
Sept enber 16, 1985 (R 656).

2Again, the fact that a police report was provi ded show ng that

an interview of M. Davis had occurred underscores the obvi ous

i nplication when the State did not |list M. Davis as a w tness

under Rule 3.200, i.e. he possessed no “information that may be
rel evant to any offense charged or any defense thereto.”

1



was interviewed on June 24, 1984, but that M. Davis was not in
possessi on of any useful information.?3

Neither the State in its Answer Brief, nor the circuit
court in its order denying an evidentiary hearing, addressed the
fact that M. Davis’ nanme was specifically not |isted by the
State as a witness who possessed “information that nmay be
rel evant to any offense charged or any defense thereto.”

However, the record is crystal clear on this point.

Moreover, the State first disclosed the nane of Kathy
Stevens on March 7, 1985 (R 600).% Even after the disclosure of
Kat hy Stevens as a witness with material information, the State
did not disclose the nane of Junior Davis under Rule 3.220.
Prior to March of 1985, Ms. Stevens had told others that Lisa
DeCarr had run away to New York and that Lisa had called Kathy

from New York to tell her she was pregnant.® In fact during her

%Based upon this disclosure, it was reasonable for collateral
counsel to rely on the “presunption that the prosecutor would
fully performhis duty to disclose all excul patory evidence.”
Strickler v. Greene, 527 U. S. 263, 284 (1999). Nothing had been
provided to indicate that M. Davis, who was not |isted as a

W tness at trial, possessed any information.

“M . Tonpkins was appointed a series of attorneys to represent
hi mon the nurder charge. However, each subsequently w thdrew
until M. Dani el Hernandez was appointed on April 17, 1985 (R
601) .

°This was reflected in the school records that were in the
State’s possession, but which were not provided to the defense.
2



trial testinmony, M. Stevens acknow edged that she had told
Lisa’ s nother a couple of weeks after March 24, 1983, that Lisa
“had |l eft for New York” (R 257).

As was reveal ed during the post-conviction proceedings in
1989, M. Benito contacted Ms. Stevens on March 7, 1985. At
that tinme, she stuck with her story that Lisa had runaway. It
was not until the next week that Ms. Stevens for the first tine
i ndicated to | aw enforcenent that she had wi tnessed Lisa being
attacked on the norning of March 24, 1983.°

When she testified at M. Tonpkins’ trial in Septenber of
1985, she related that after w tnessing Lisa being attacked and

asking her to call for help:

These records were previously pled as undi scl osed excul patory
evi dence withheld fromthe defense in violation of due process.

°At the tine of her testinony, Kathy Stevens indicated that she
was 17 years old (R 242). Two and a half years before, she had
attended school with Lisa DeCarr. Kathy and Lisa net in classes
for enotionally troubled students. School records show that on
March 23, 1983, the day before Lisa disappeared, Kathy and Lisa
wer e suspended from school for snoking under a tree on canpus.
Marijuana was found in Kathy’'s purse. These school records were
previously pled as favorabl e evidence in the prosecutor’s
possession that was not disclosed to M. Tonpkins’ trial

counsel .

As was al so previously pled, the prosecutor’s nenorandum
recording Ms. Stevens’ contact with himin March of 1985 was not
di scl osed to the defense. Nor was the fact that Ms. Stevens
only changed her story and clainmed to have wi tnessed Lisa being
assaul ted when M. Benito agreed to arrange for her to visit her
boyfriend who was then incarcerated (1PC-R 20-21).

3



Q Did you | eave when Lisa told you to
call the police?

A. Yes, | did.
Q Where did you go after you left?

A. | went up to the store, and | ran into
her boyfri end.

Q Whose boyfriend?

Li sa’s.

He was at the store?
Yes, he was.

Did you advise himthat you wanted to
call the police?

A Yes, | did.
Q Wiy didn’'t you call the police?

A. | guess it was a little bit of being
scared and not know ng what to expect when
they got there, so | just told Junior, you
know, what was goi ng on, and he just wal ked
away like it was nothing. So, | just got
scared and | went to school.

( R 254-55).

The circuit court in denying an evidentiary hearing on
Juni or Davis’ affidavit asserting that this event did not occur,
sai d:

As Counsel for Defendant indicated at the hearing
on August 29, 2005, the nanme of Junior Davis was known
to Defendant as far back as 1989, and yet the
affidavit was not conpleted until 2002, nearly 13
years later. (See Transcript August 29, 2005, pp. 6,
line 25, and pp. 7, line 1 -6, attached). The nane

4



Junior Davis was listed in the police reports and as
such was or could have been known to the novant or his
attorney. See Richardson v. State, 546 So. 2d 1037
(Fla. 1989). Furthernore, Defendant has failed to
show that this new evidence could not have been

di scovered by or through the use of “due diligence”
before the expiration of the Iimtation period, nor
di d Defendant explain why it took 13 years to | ocate
Juni or Davis other than to say that Junior Davis was a
conmon nane, and as such his request for the Court to
consider the affidavit and the alleged newy

di scovered evidence is tine-barred. See Jones V.
State, 591 So. 2d 911 (Fla. 1991).

(4PC-R 53) (enphasi s added).
In fact, M. Tonpkins’ collateral counsel alleged nore
than “that Junior Davis was a conmon name.” In the current
notion to vacate, M. Tonpkins all eged:

Under si gned counsel had previously attenpted to | ocate
[ Junior Davis] in 1989, even though M. Davis was not
listed as a witness at trial. He was nentioned in one
police report that was included in the discovery
provided to trial counsel and that appears in the
record. There was no indication in the police reports
di sclosed in 1989 that M. Davis was in possession of
any useful information. |In the report first disclosed
in 1989 “Detective Burke stated he interviewed Juni or
Davis who said he could provide no information as to

t he events surroundi ng Lisa' s disappearance [R 530].
In 1989 while M. Tonpkins' case was under warrant,

M . Tonpkins’ counsel was advised that M. Davis was
not at the list phone nunber. M. Tonpkins counse
could not locate M. Davis and had no indication that
M. Davis possessed any rel evant or usefu

i nformati on.

(4PC-R. 156).



During the 2005 Huff hearing on the notion to vacate,
M. Tonpkins' collateral counsel explained that efforts were
made to find M. Davis in 1989:

In any event, um as is alleged in the 3.850 in
1989 when this case was first handl ed by CCR and
specifically nyself and ny investigators, we |ooked
for M. Davis because his nanme showed up. He had not
been listed as a witness at the tinme of the trial but
obvi ously Kathy Steven nmentioned himin her testinony.

We tried calling a phone nunber that appeared in
a police report for him W were told that, um M.
Davis was not at the phone nunber. That is
specifically pled in the 3.850.

* % *

In 1989 we didn’'t have any of the other information
regarding M. Davis. W just knew that Kathy Stevens
said she had talked to himand there was no indication
that he had said anything inconsistent with what Kathy
Stevens had to say.

(4PC-R. 17-18).

During the 2005 Huff hearing, M. Tonpkins' collatera
counsel explained that the police reports first disclosed in
2001 significantly altered the picture as to Junior Davis and
what he knew or m ght know.

In 2001, information was disclosed that had not
been previously disclosed regardi ng a Maureen Sweeney
and her boyfriend Mke WIlis | believe his nane is in
whi ch they had given statenents to the police that
actually ended up in the Jessie Al bauch file
indicating that, um they had been told that actually
Lisa had a fight wth her nother Barbara DeCarr over
Wayne Tonpki ns noving back into the house. This fight
occurred in the afternoon on the day of her



di sappearance on March 24'" and that she ran out of the
house at that point in time and ran away.

Thi s appeared in Maureen Sweeney’ s statenent that
was given to |law enforcenent and Mke WIlis' as well.
They also indicated in their statenents that after
Li sa di sappeared they had al so tal ked to Juni or Davis
- - Janes Davis, Jr. about the situation.

In addition in 2001, there was also a | ead sheet
from Detective Burke indicating that he had talked to
M. Davis and that M. Davis had no significant
i nformati on which again, um would seemto conflict
wi th Kathy Stevens’ claimthat she saw t he sexual

assault going on. That she went and she told M.
Davis and M. Davis said, don't worry about it.

(4PC-R 16-17).7 G ven that now specific information was
provi ded that indicated that M. Davis had spoken wth M.
Sweeney and M. WIllis and nade statenents that seened

i nconpatible with Ms. Stevens’ testinony, collateral counsel

renewed his efforts to find M. Davis:

"The police report regarding Detective Mlana s interview of
Maur een Sweeney and M ke WIlis on June 8, 1984, included
Sweeney’s statenent that after Lisa disappeared:

JUNI OR, (Lisa steady boyfriend) cane to their house
on Rio Vistat and asked if they had seen her. MKE
saw himnmuch later at CHURCH S CHI CKEN and asked if
he had heard anything from LI SA at which tinme he
advi sed that she had hurt himreally bad and that
she had never called him never tried to get in
touch with himand therefore he was finished with

the famly.

(2PC- R 45-46) (enmphasi s added). The feelings about Lisa
attributed to “Junior” in this report clearly contradict Kathy
Stevens’ testinony that when she told “Junior” that M. Tonpkins
was assaulting Lisa, “he just wal ked away |like it was nothing”
(R 254).



In 2001 when we received the | ead sheets and the
suppl enental police reports concerning the information
of an interview by Detective Burke of M. Davis and of
Maur een Sweeney and M ke WIlis’ statenents, we then
again tried to contact himand then of course between
1989 and 2001, the techniques for |ocating wtnesses
had changed substantially through the use of conputers
and even then in 2001 we had great difficulty.

Part of the problemis James Davis is actually a
fairly comon nanme and you can | ocate many Janes
Davis’ but trying to figure out the right one is
sonetinmes confusing. W had a long list of Janes
Davi ses that we got under warrant. We were going
through them W were not able to find the correct
James Davis while we were under warrant.

Finally a year later in April of 2002, another
repeated, conputer run turned up a Janes Davis, Sr.
who we contacted and he was the father of Janmes Davis,
Jr. And we were able to locate him As soon as we
| ocated himin April of 2002, we went and talked to
himand we obtained the affidavit and | submitted it
to Your Honor and of course at that tinme there was an
appeal pending with the issue of jurisdiction and at
this point basically ny reading of the Florida Suprene
Court opinion is that this is basically nunc pro tunc
to that date so the question is whether or not there
has been diligence alleged to get us to April of 2002.

O course what M. Davis has to say, um is
consi stent with the undi scl osed i nformati on that was

in the possession of the State and it was the State
that had not turned that information over until 2001.

(4PC-R. 19-20).

ARGUVENT | N REPLY

DI LI GENCE.

A. | nt r oducti on.



The State argues that the Junior Davis affidavit “is
not proper new y-di scovered evidence since M. Davis was known
to Appellant and his counsel at the tine of trial and Tonpkins
has failed to adequately explain the bel ated presentation of M.
Davis’ affidavit until thirteen years after his first notion for
postconviction relief.” Answer Brief at 16.% |In nmaking this
argunment, the State overl ooks both | aw and fact.

B. The Law.

M. Tonpkins has presented in his notion to vacate a
Brady claim i.e, that the State failed to disclose evidence in
its possession that was favorable to him Contrary to the
State’s assertion in its Answer Brief, the fact that the defense
is aware of a nanme, does not nean that the State has conplied
with its obligation under Brady. The United States Suprene

Court recently explained in Banks v. Dretke, 124 S. C. 1256,

8Thr oughout the Answer Brief, the State refuses to recognize that
M. Tonmpkins’ claimis one prem sed upon Brady v. Mryland, 373
U S. 83 (1963). Perhaps, this is because the circuit court
relied upon the newy discovered evidence standard in Jones V.
State, 591 So. 2d 911 (Fla. 1991). See 4PC-R 54. The circuit
court conducted no Brady anal ysis, and gave absolutely no
curmul ati ve consideration to the previously presented undi scl osed
excul patory evidence in its order denying relief wthout the
benefit of an evidentiary hearing. In fact at one point, the
State asserts “[a]ny suggestion that the Davis affidavit
indicates a violation of either Brady v. Maryland, 373 U S. 83
(1963), or Gglio v. United States, 405 U. S. 150 (1972), is
frivolous.” Answer Brief at 27. As explained infra, the State
is clearly wong in this regard.




1263 (2004): “When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s possession, it

is ordinarily incunbent on the State to set the record

straight.” Thus, a rule “declaring ‘prosecutor may hide,
def endant nust seek,’ is not tenable in a system
constitutionally bound to accord defendants due process.” 1d.

at 1275. Under Banks, the burden is on the State to “set the
record straight,” not upon the defense to intuit that the State
is holding information back.

In fact, this Court has frequently been presented with
Brady clainms where the nanme of a particular wtness had been
listed by the State in pre-trial discovery, but neverthel ess
found that a Brady violation had occurred because information
regardi ng statenents nade by that w tness or about that w tness

had not been disclosed to the defense. In Mordenti v. State,

894 So. 2d 161 (Fla. 2004), this Court vacated a conviction and
ordered a newtrial in a case where the defense not only had the
name of a witness (Gil MIligan), but had deposed the w tness
and cross-exam ned her on the witness stand at trial. This
Court did not find that because trial counsel had the w tness’
name, his failure to learn of the undisclosed favorable

evidence, to investigate it, and present it, nmeant M. Mordenti

10



was barred on a want of diligence frompresenting his Brady
cl ai monce he | earned of the w thheld evidence.

Simlarly in Cardona v. State, 826 So.2d 968 (Fla

2002), this Court vacated a conviction and ordered a new tria

in a case where the defense not only had the nane of a w tness
(Adivia Gonzal ez- Mendoza), but had deposed the w tness and
cross-exam ned her on the witness stand at trial. As in
Mordenti, this Court did not find that because trial counsel had
the witness’ name, his failure to learn of the undi scl osed
favorabl e evidence, to investigate it, and present it, nmeant M.
Cardona could not present her Brady claim once the Brady

mat eri al was di scovered.® Simlarly, this Court also ordered

a newtrial in Hoffman v. State, 800 So. 2d 174 (Fla. 2001).

There, the defense |earned that hair had been found in the
victims hand, but was not provided with a report indicating
that the hair did not originate fromM. Hoffman. |In granting a

new trial, this Court stated:

Y'n fact, this Court has ordered new trials in a nunber of cases
in which the State had disclosed the nane of a witness to the
defense, but failed to provide the defense with favorable

evi dence regarding that witness or statenments made by the

Wi tness. Rogers v. State, 782 So.2d 373 (Fla. 2001); State v.
Huggi ns, 788 So.2d 238 (Fla. 2001); Gorhamyv. State, 597 So.2d
782 (Fla. 1992); Ronman v. State, 528 So.2d 1169 (Fla. 1988).

11



The State's additional argument is that defense
counsel Harris elicited information at trial froma
serol ogi st about the hairs. The information solicited,
however, was nerely the fact that hairs were gathered
at the scene. The State asserts this testinony
sufficiently apprised the defense of the existence of
this evidence. This argunent is flawed in Iight of

Strickler and Kyles, which squarely place the burden

on the State to disclose to the defendant al

information in its possession that is exculpatory. In
failing to do so, the State conmtted a Brady

viol ation when it did not disclose the results of the

hair analysis pertaining to the defendant.
Hof f man, 800 So. 2d at 179.

Thus, the question of when is a crimnal defendant
held to know of the basis for a Brady claimcannot turn on when
he knew the nanme of the witness (Mdrdenti and Cardona) or the
exi stence of a piece of evidence (Hoffman). It nust turn upon
when the State has “set the record straight,” as explained in
Banks.

Here, the State did not disclose any information
regardi ng Maureen Sweeney and M ke WIlis until 2001. It was in
their statenents that M. Tonpkins was advised for the first
time of M. Davis’ statements to themregarding Lisa's
di sappear ance:

JUNI OR, (Lisa steady boyfriend) cane to their house

on Rio Vistat and asked if they had seen her. MKE

saw himmuch | ater at CHURCH S CH CKEN and asked if he

had heard anything fromLISA at which tinme he advised

12



that she had hurt himreally bad and that she had

never called him never tried to get in touch with him

and therefore he was finished with the famly.
(2PC- R 45-46) (enmphasi s added). Thus, the State did not conply
with its obligation under Brady, as explained in Banks until it
di scl osed the existence of these statenents which the State had
inits possession all along. Once these statenents were
di scl osed, M. Tonpkins was first placed in a position to have a
basis for believing that M. Davis possessed favorable
i nformation. ¥

C. The Facts.

Besides ignoring the law, the State ignores M.
Tonpki ns’ factual allegations when it asserts “Tonpkins has
failed to adequately explain the belated presentation of M.
Davis’ affidavit until thirteen years after his first notion.”
Answer Brief at 16. M. Tonpkins explained in his notion and
during his argunent at the Huff hearing his factual allegations

regardi ng his discovery of previously undisclosed statenents

Yprior to the disclosure of the Sweeney and Wllis statenents,
M. Tonpkins’ collateral counsel had only a police report

di sclosed to trial counsel indicating he possessed no
“information that may be relevant to any of fense charged or any
defense thereto” (R 530), and the testinony of Kathy Stephens
that she had run into “Junior” after Lisa had asked to call the
police, but that he did not seem concerned (R 254).

13



attributed to M. Davis and his efforts to |l ocate M. Davis and
verify those statenents.

According to well established |aw, factual allegations
contained in a notion to vacate are to be accepted as true

unl ess conclusively rebutted by the record. Gaskin v. State,

737 So. 2d 509, 516 (Fla. 1999). The sane standard applies to

successive notions. Lightbourne v. State, 549 So. 2d 1364, 1365

(Fla. 1989)(As to a successive postconviction notion,

al | egations of previous unavailability of new facts, as well as
diligence of the novant, are to be accepted as true and warr ant
evidentiary devel opnent so | ong as not conclusively refuted by

the record).

In 1989 on the basis of the nention of his nanme in a
police report with the indication that he possessed no rel evant
i nformati on and on the basis of the nmention of his nane during
Kat hy Stevens’ testinony, collateral counsel did seek to |ocate
M. Davis. As was explained in the notion to vacate:

Under si gned counsel had previously attenpted to | ocate
[ Junior Davis] in 1989, even though M. Davis was not
listed as a witness at trial. He was nentioned in one
police report that was included in the discovery
provided to trial counsel and that appears in the
record. There was no indication in the police reports
di sclosed in 1989 that M. Davis was in possession of
any useful information. 1In the report first disclosed
in 1989 “Detective Burke stated he interviewed Junior
Davis who said he could provide no information as to
the events surroundi ng Lisa s di sappearance [R 530].
In 1989 while M. Tonpkins' case was under warrant,

14



M. Tonpki ns’ counsel was advised that M. Davis was
not at the list phone nunber. M. Tonpkins counse
could not |ocate M. Davis and had no indication that
M. Davis possessed any rel evant or useful

i nformati on.

(4PC-R. 156).

I n Roberts v. State, 678 So. 2d 1232 (Fla. 1996), a

wi t ness (Rhonda Hai nes) who had testified at M. Roberts’ trial,
but who could not |ocated at the tinme of his first notion to
vacate in 1989, was |located in 1996 during the pendency of a
death warrant. In 1996, Ms. Haines gave an affidavit in which
she swore that due to prosecutorial prom ses and threats, she
testified falsely at M. Roberts’ trial. M. Roberts asserted
in his notion to vacate in 1996 that he had sought to | ocate Ms.
Hai nes in 1989. He had at one point |ocated a phone nunber for
t he person he believed was Ms. Haines’ nother, but when the
nunber was called, Ms. Haines' nother refused to provide any

i nformation regarding Ms. Haines or her whereabouts. On the
basis of the factual allegations as to M. Roberts’ efforts to

| ocate Ms. Haines, a witness who had in fact testified at M.
Roberts’ trial regarding statenents supposedly nmade by M.
Roberts that M. Roberts knew he did not make, this Court
ordered an evidentiary hearing on a successive Rule 3.850

nmot i on.

15



This Court in Swafford v. State, 679 So. 2d 736 (Fla.

1996), was presented with circunstances simlar to those here.
In a successive notion to vacate, M. Swafford presented an
affidavit froma w tness whose nane had not been disclosed at
trial, but whose nane was contained in a police report disclosed
during collateral proceedings. As this Court explained:

Swafford maintains that Lestz's affidavit is newy

di scovered evidence because despite due diligence,
col l ateral counsel was unable to |locate Lestz until an
i nvestigating service obtained his address in Apri
1994. According to Swafford, none of the materi al

di scl osed by the State contained a current address for
Lestz or information sufficient to determne his
current address.

Swafford v. State, 679 So. 2d at 739 n. 4. This Court accepted

M. Swafford’s factual allegations as to diligence as true and
ordered an evidentiary hearing.

For the sane reasons here, the factual allegations
asserted in the notion to vacate and reiterated during the Huff
hearing are facially sufficient. Accepting themas true as is
required at this point, diligence is established.

1. MR TOWKINS CLAI M

In his notion to vacate, M. Tonpkins all eged that
“either the State failed to disclose evidence which was materi al
and excul patory in nature and/or presented m sl eadi ng evi dence

and/ or defense counsel unreasonably failed to di scover and
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present excul patory evidence.” (4PC-R 154).% As explained in
the notion, the State failed to disclose a police report
regarding the interview of Maureen Sweeney and M ke WIIlis and
their statenents regarding M. Davis. |In this report, the

foll owm ng appeared:

YU\, Tonpkins pled the claimin the alternative because this
Court has indicated that cunul ative consideration of evidence
the jury did not hear, either because of a Brady violation or
because of ineffective assistance of counsel, is warranted in
determ ni ng whether a constitutionally adequate adversari al
testing occurred. Mordenti v. State, 894 So. 2d 161 (Fl a.
2004); State v. Gunsby, 670 So. 2d 920 (Fla. 1996).
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JUNI OR, (Lisa steady boyfriend) cane to their house
on Rio Vistat and asked if they had seen her. MKE
saw himnuch later at CHURCH S CH CKEN and asked if he
had heard anything fromLISA at which tinme he advised
that she had hurt himreally bad and that she had
never called him never tried to get in touch with him
and therefore he was finished with the famly.

(2PC- R, 45-46) (enphasi s added).

These statenents regardi ng conversati ons Sweeney and
WIllis had wth Davis suggest that Davis knew not hi ng about
Kat hy Stevens and her claimto have told himon the day of
Li sa’ s di sappearance that she was being attacked and asking for
soneone to call the police. These statenents were not disclosed
to M. Tonpkins’ trial counsel, nor to his collateral counse
prior to 2001. This Court considered M. Tonpkins Brady claim
prem sed upon the undi scl osed statenments of Sweeney and WIllis

that was set forth in a police report as foll ows:

SWEENY advised that it was very strange the

expl anation given surrounding LI SA'S di sappear ance.
She advi sed that she was told that LISA had cone hone,
found WAYNE sitting at the kitchen table with her

not her, and asked "what the hell is he doing here!"
Her not her, BARBARA, expl ained that he had no place to
go and that she was going to let himnmove in with
them wuntil he could get on his feet. At that point

LI SA ran out the back door. According to MAUREEN

[ S\EENY], it was very unusual for LISA to be outside
wi t hout her makeup and supposedly she had been outside
and then cone inside and then gone out again w thout
her makeup. LISA' s brother BILLY left the house to go
find her and came back to take care of

JAM E. SWEENY advi sed that she had been told that
WAYNE had gotten up to chase LISAto try and catch her
but she was gone, by the tine he got outside. SWEENY
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advi sed that LISA had |eft her purse containing her
makeup, etc. on the table.

Tonpkins v. State, 872 So. 2d at 241 n. 15. The preceding

paragraph in the police report had been the one concerning the
conversations Sweeney and Wllis had with M. Davis. This Court
denied relief saying:

Therefore, the only part of the June 8, 1984, report
that is even conceivably favorable to Tonpkins is a
statenent made by Sweeny's fiance, Mke Gen WIlis,

t hat i ncludes an account of the events on the day Lisa
di sappeared that is inconsistent with Barbara DeCarr's
trial testinony. However, this one piece of
undi scl osed inconsistent information, even taken
together with any ot her favorable evidence the State
may have failed to disclose to Tonpkins, does not rise
to the |l evel necessary to underm ne our confidence in
the verdict in this case.

Tonpkins v. State, 872 So. 2d at 241 (footnote omtted). In

denying relief, this Court did not specifically address the
precedi ng paragraph of the police report and the information
cont ai ned therein.

However of course, statenents by WIllis or Sweeney
regardi ng statenents made by M. Davis would not be adm ssi bl e.
Absent proof of what in fact M. Davis would say, this Court
di sregarded the statenents attributed to him just as this Court
di sregarded the statenents of Wendy Chancey that she saw Lisa

DeCarr on the afternoon of March 24'" long after the State
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argued she was nurdered, get into car not far from her hone.

Tonpkins v. State, 872 So. 2d at 240.%

As pled in the current notion to vacate, M. Davis was
| ocated within a year of the disclosure of the police report
detailing the interview of Maureen Sweeney and M ke WIlis.

Ther eupon, M. Davis provided an affidavit stating in pertinent
part that he had been Lisa Decarr’s boyfriend in March of 1983
(4PC-R 165). He reported that, “[t]he story of Kathy running
into me at the store the day Lisa disappeared is not true. |If
anyone had told nme that Wayne was attacking Lisa and she was
screanmi ng for soneone to call the police, | would have gone
directly there.” (4PG R 166). He elaborated, “If | thought
there was anyway | coul d have hel ped [Lisa], | would have,
especially if she were in trouble. This is why what Kathy said
is not true. | never saw Kathy on the norning that Lisa

di sappeared, nor did Kathy ever tell nme that she had just seen

Li sa being attacked by Wayne. In fact, the first tinme | heard

12A t wo- page police report, listing Barbara DeCarr as the
“Conpl ai nant” and Wendy Chancey as the “Wtness”, indicated that
“she last saw Lisa at the |isted residence at the listed tine.
Compl . stated that everything was fine at home and has no
trouble with Lisa running away or anything. Conpl. stated Lisa
was havi ng some trouble in school but nothing to cause her to
runaway” (according to page two). The first page reveal ed the
time that Lisa was |ast seen was “24 March 83 1330- 1400."
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of anything having possi bly happened to Lisa was when | heard on
the radio she was mssing.” (4PC-R 166).

The sworn testinony provided by M. Davis was not
previ ously avail abl e before because the State did not disclose
what Maur een Sweeney and Mke Wllis had reported. ® M. Davis’
sworn statenment confirnms what WIllis and Sweeney reported to the
police. It provides the proof of how M. Tonpkins was
prejudiced by the State’s failure to disclose the police report

containing the statenments of WIllis and Sweeney.

13The State argues repeatedly that “Tonpkins has failed to
adequately explain the bel ated presentation of M. Davis’
affidavit until thirteen years after his first notion for
postconviction relief.” Answer Brief at 16. It’s a sleight of
hand maneuver. THE STATE DI D NOT DI SCLOSE THE PCLI CE REPORT FOR
NEARLY SEVENTEEN YEARS. The State is nerely trying to obfuscate
the fact that it wthheld the information that actually
suggested that M. Davis had sonething hel pful to say.

Again, the United States Suprene Court has nmade it crysta
clear that the State cannot escape the ramfications fromits
own failure to honor a crimnal defendant’s rights under Brady,
by arguing that it was relieved of its obligation by the
defense’s failure to figure out that favorabl e evidence existed,
even though as here, the State had specifically disclosed its
i ntervi ew of Junior Davis, reported he had no information, and
did not list himas a witness who possessed materi al
information. “When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s possession, it
is ordinarily incunbent on the State to set the record

straight.” Banks v. Dretke, 124 S. . 1263. Thus, a rule
“declaring ‘prosecutor may hide, defendant nust seek,’ is not
tenable in a systemconstitutionally bound to accord defendants
due process.” Id. at 1275. The State here is trying to do

preci sely what Banks describes as untenable. The delay here is
t he product of the State’s failure to disclose.
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In the Brady context, the United States Suprene Court
and this Court have explained that the materiality of evidence
not presented to the jury nust be considered “collectively, not

itemby-item” Kyles v. Witley, 514 U S. 419, 436 (1995).

This Court has recogni zed that previously denied Brady clains
must be reheard and eval uated cunul atively when new Br ady

evidence is discovered. |In Lightbourne v. State, 742 So. 238

(Fla. 1999), this Court, in explaining the analysis to be used
when eval uating a successive notion for post-conviction relief,
reiterated the need for a cunul ative anal ysis:

In this case the trial court concluded that
Carson's recanted testinony woul d not probably produce
a different result on retrial. In nmaking this
determ nation, the trial court did not consider
Emanuel 's testinony, which it had concl uded was
procedural ly barred, and did not consider Carnegia's
testinmony froma prior proceeding. The trial court
cannot consi der each piece of evidence in a vacuum
but must | ook at the total picture of all the evidence
when making its deci sion.

When rendering the order on review, the trial
court did not have the benefit of our recent decision
in Jones v. State, 709 So. 2d 512, 521-22 (Fla.) cert.
deni ed, 523 U.S. 1040 (1998), where we expl ai ned t hat
when a prior evidentiary hearing has been conduct ed,
"the trial court is required to 'consider all newy
di scovered evi dence whi ch woul d be adm ssible' at
trial and then evaluate the 'weight of both the newy
di scovered evidence and the evidence which was

introduced at the trial'" in determ ning whether the
evi dence woul d probably produce a different result on
retrial. This cunulative anal ysis nust be conducted

so that the trial court has a "total picture" of the
case. Such an analysis is simlar to the cunul ative
anal ysi s that nmust be conducted when considering the
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materiality prong of a Brady claim See Kyles v.
Witley, 514 U. S 419, 436 (1995).

Li ght bourne, 742 So. 2d at 247-248(enphasis added)(citations

om tted). *

In addition, this Court has repeatedly recognized that
the prejudice prong of an ineffective assistance of counsel
clai mnust be evaluated cunulatively with any Brady evidence.
Evi dence that the State failed to disclose and evi dence that
counsel was ineffective should be considered cunulatively in
determ ni ng whether the jury's failure to know of the
unpresented excul patory evi dence underm nes confidence in the

guilty verdict. Mrdenti v. State, 894 So. 2d 161 (Fla. 2004);

State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

G ven what this Court said while previously denying

M. Tonpkins’ clainms under Brady, i.e. without nore, prejudice

“I'n denying, M. Tonpkins’ motion for rehearing, the circuit
court read Lightbourne as requiring cunul ati ve consideration
only when the new evidence involves several recanting w tnesses.
Accordingly, the circuit court stated: “The new evi dence does
not, however, rise to the level of several w tnesses recanting
their testinony, as in Lightbourne, as the Defendant appears to
argue.” (4PC-R 4). The circuit court clearly m sread
Li ght bourne, and just as clearly did not recognize that M.
Tonmpki ns had presented a Brady claimand did not conduct any
cunul atively analysis of all of the undisclosed, but favorable
informati on that did not reach the jury.

Moreover in its Answer Brief, the State does not address
Li ght bour ne besides nerely referring wi thout comment to the
circuit court’s denial of the rehearing. Answer Brief at 10.
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was not denonstrated, the nmatter nust be revisited in |ight of

Kyl es and Lightbourne, in order for the requisite cunulative

anal ysis to be conducted. A cunulative analysis requires noting
each piece of undisclosed favorable information that the State
possessed and consi dering how that evidence cunul atively and
synergistically could have effected not just the jury, but the
manner in which the defense approached the case. Certainly, the
failure to disclose the nanes of the witnesses with materi al
information, i.e. Maureen Sweeney and M ke WIllis, along with
their statenents to the police, inpacted the nmanner in which

def ense counsel woul d have investigated and presented his case.

Scipio v. State, 31 Fla. L. Wekly S114, 2006 Fla. LEXI S 261

(Fla. February 16, 2006). |In State v. Schopp, 653 So. 2d 1016

(Fla. 1995), this Court noted that “the question of ‘prejudice’
in a discovery context is not dependent upon the potentia

i npact of the undi scl osed evidence on the factfinder but rather
upon its inpact on the defendant’s ability to prepare for
trial.” The issue is how could M. Tonpkins' counsel at trial
use the suppressed evidence. Kyles, 514 U. S. at 446 (“Even if
Kyl es’s | awer had foll owed the nore conservative course of

| eavi ng Beanie off the stand, though, the defense could have
exam ned the police to good effect on their know edge of

Beani e’ s statenents and so have attacked the reliability of the
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investigation in failing even to consi der Beanie' s possible
guilt and in tolerating (if not countenancing) serious
possibilities that incrimnating evidence had been planted.”).

Further, as the United States Suprene Court expl ai ned:

A def endant need not denonstrate that after

di scounting the incul patory evidence in light of the

undi scl osed evi dence, there would not have been enough

left to convict. The possibility of an acquittal on a

crimnal charge does not inply insufficient

evidentiary basis to convict.
Kyl es, 514 U. S. at 434-35. In fact, the Suprenme Court in Kyles
specifically noted, “the effective inpeachnment of one eyew tness
can call for a newtrial even though the attack does not extend
directly to others, as we have said before.” 1d. at 445.

The State tries to get around this clear |anguage from
the United States Suprene Court by asserting: “Davis’ affidavit
does not contradict Stevens on her seeing Appellant struggle
with Lisa at the house; it does not detract fromMs. DeCarr’s
testi nony about Lisa’s di sappearance and Tonpkins’ report of it;
and it does not challenge in any way Turco’s testinony of
Appel lant’ s adm ssions.” Answer Brief at 16. M. Davis’
affidavit does indicate that a significant portion of Kathy

Stevens’ testinony was false, i.e. that portion that she said

she told M. Davis what she had just w tnessed, and that given
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his reaction, she decided to ignore Lisa s plea that she cal
t he police.

But, this nust be evaluated cunulatively with the
previ ously presented undi scl osed i npeachnent evi dence of Ms.
Stevens. The prosecutor wote a nenorandum detailing her
statement to himin March of 1983 whi ch had maj or
i nconsi stencies fromthe story she told at trial. Mreover, as
was established at the evidentiary hearing in 1989, a seventeen
year old Ms Stevens first told the prosecutor what she had told
ot hers, that Lisa had runaway. It was only after the prosecutor
prom sed to arrange for her to be able to visit her boyfriend in
jail did she change her story and say she had wi tnessed Lisa
bei ng attacked and heard her call for help.

Mor eover, previous Brady material that was in the
State’s
possessi on but that was not disclosed has been presented as to

both Lisa' s nother, Barbara DeCarr®™ and as to the jail house

1The M ssing Children records that were stipulated into evidence
in 1989 indicate the followi ng notation at 4:30 pm on June 1
1984: “Barbara went on to state . . . that Det. Gullo had been
in touch with her, and she again told him as she had when Lisa
first disappeared, that Wayne had been the | ast person to see
Lisa alive!!l Det. @ill insisted that she did not tell him
this.” (enphasis in original)(Exh. 10). Further, Mke Benito in
1989 stipulated to the accuracy of Det. @Qullo’' s representations
(PG R 301).

Detective Gullo’s log of his conversations wth Barbara
about these sightings shows that Barbara was never able to
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i nformant, Kenneth Turco.?® Though this Court did not find that

provide a name for any of the nunerous individuals she clained
had told her they had seen Lisa after her di sappearance. For
exanpl e, the Septenber 2, 1983 entry stated, “l received a phone
call fromMs. DeCarr who stated that she was told by friends of
Lisa that they had seen Lisa on East 7th Ave. at about 46th St.
Lisa was standing in the Jewel “T’ parking | ot speaking with two
or three other wf’s. The informants told Ms. DeCarr that Lisa
mght be living in a trailer park which is across the street.
Ms. DeCarr told the informants that they should call the police
the next tinme they see her. Ms. DeCarr was advised that they

didn't want to get involved with the police.” The only tine
Ms. DeCarr supplied a nane according to Det. Gullo’ s | og was
when she reported Kathy Stevens’ |ie that Lisa had called from

New York. And when meking that report, she gave Det. Gullo the
wrong last nane. Det. Qullo according to his | ogs was never
able to speak w th Kat hy.

As the trial prosecutor explained, “Apparently, the nother
didn’t know she [Lisa] was suspended, Judge, and that is one of
the reasons Kat hy thought she ran away, because she didn’t want
the nother to find out she was suspended” (PC-R 52). However,

t he school records reveal that there was a March 24th phone
conference with Barbara DeCarr “who called to informthat Lisa
had left.” The records also show that on March 25th, “nom says
child ran away yesterday (24th). Thinks child may be pregnant.”
Simlarly, records fromthe Mssing Child organi zation i ndi cated
t hat Barbara contacted the organi zati on on March 29, 1983, and
reported Lisa as m ssing saying, “She may be on drugs and she
may be pregnant.” Barbara DeCarr did not nmention to Detective
@ull o, the police officer who was | ooking for Lisa, Lisa's
possi bl e pregnancy until April 26th. And in Barbara DeCarr’s
deposition she testified that Kathy Sanple (aka Stevens) was the
person who told Barbara that Lisa was pregnant (DeCarr depo. at
33). But since according to Kathy and according to the police
records that conversation did not happen until April 25th, it is
uncl ear how Barbara knew on March 25th that Lisa “my be
pregnant” unless Lisa told her on the day she di sappeared.

%'n 1989, Mke Benito testified that he took over Turco’s
prosecution two weeks after Wayne Tonpki ns’ sentence of death.
He expl ai ned, “1 wal ked down to court. | was about to offer M.
Turco a negotiation. | got in here and | | ooked at M. Turco
and | said, ‘This guy showed a lot of guts comng forward as a
jail house informant to testify as to what M. Tonpkins told
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M. Tonpkins had show sufficient prejudice then, all of the
undi scl osed, favorable evidence that the State had in its files,
must now be evaluated cumul atively. |Its synergistic effect nust
consider, as well as its effect upon defense counsel had it been
di scl osed. \When the proper cunul ative analysis is conducted, a
new trial is warranted.

Based upon the factual allegations, at this juncture
an evidentiary hearing is required in order to permt M.
Tonpkins to present the proof in support of his factual
al | egati ons.

CONCLUSI ON

In light of the foregoing argunents and those
presented in the Initial Brief, M. Tonpkins requests that this
Court remand to the circuit court for a full and fair
evidentiary hearing, so that he may be grant M. Tonpkins a new
trial when he been afforded an opportunity to prove his clains.
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