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STATEMENT OF THE CASE

This appeal is fromthe convictions and sentence of death
i nposed upon the defendant, Fred Anderson, Jr., on January 11,
2001, for the nmurder of Heather Young in Lake County, Florida.
Ander son pl eaded not guilty and was tried by a jury in a trial
presided over by Fifth Circuit Judge G Richard Singeltary.

On March 30, 1999, the Lake County, Florida, Grand Jury
returned a five-count indictnent charging the defendant, Fred
Anderson, Jr., with Burglary of a Structure, G and Theft of a
Firearm Arnmed Robbery, Attenpted Murder in the First Degree,
and Murder in the First Degree, arising fromthe arnmed robbery
of United Southern Bank, the attenpted nurder of Marisha Scott

and the nurder of Heather Young, which occurred on March 20,



1999. (R6-7). Anderson was arraigned, adjudged insolvent,
entered a plea of not guilty, and was appoi nted counsel on March
21, 1999. (R4-5, 8). The case proceeded through the pre-trial
stages, and on Septenber 27, 2000, the jury was inpaneled and
sworn (R1312). A motion for a Judgnent of Acquittal as to Count
|, Burglary of a Structure, was requested and granted on
Cct ober 2, 2000. (R2035, 2040). On COctober 3, 2000, the jury
returned a verdict of guilty on all remaining counts charged
within the indictment. (R2298-2299).

Thi s case proceeded to the penalty phase with respect to the
capital conviction. On October 5, 2000, the jury returned an
advi sory sentence of death by a unaninmous vote of twelve to
zero. (R2667). A Spencer Hearing was conducted on Decenber 8,
2000. (R2677-2739). On January 11, 2001, the Circuit Court of
Lake County, Florida, sentenced Anderson to death for the nurder
of Heat her Young. (R851-863). The court found the foll owi ng four
aggravating circunstances:

(1) The capital felony was a homcide commtted in a cold,
cal cul ated, and preneditated manner w thout any pretense of
noral or |legal justification. (2) The capital felony was
commtted for pecuniary gain. (3) The capital felony was
commtted by a person previously convicted of a felony and under

sentence of inprisonment or placed on community control or on



fel ony probation. (4) The defendant was convicted of another
capital felony or of a felony involving the use or threat of
vi ol ence to the person. (R 852-856).

The defense did not argue that any of the statutory
mtigating circunstances were aplicable. Instead, Anderson
relied exclusively on non-statutory mtigation falling under
section 921.141(6)(h), Florida Statutes. (R856). The court
consi dered and wei ghed the following as mtigation:

(1) renorse for his conduct - given noderate weight. (2) strong
religious faith; activity in his church; and active in conmunity
churches - given substantial weight. 3) past achievenents and
constructive i nvol venent; contributions to conmunity and society
t hrough exenplary work; care for famly and community; well-
liked in his comunity; synpathetic and thoughtful of people -
given noderate weight. (4) loving relationship with famly -
given little weight. (5) enploynment history - little weight.
(6) potential for rehabilitation; skill to be productive in
prison - little weight. (7) no history of prior violence -
substantial weight. (8) appropriate courtroomdeneanor - little
weight. (9) willingness to plead - little weight. (R857-862).
Noti ce of appeal was duly given on February 6, 2001. (R888-889).
On May 29, 2001, the record was certified as conplete and

transmtted. Anderson’s initial brief was filed on or about



Novenmber 19, 2001.
STATEMENT OF THE FACTS

The Statement of the Facts set out in Anderson’s Initial
Brief is argunentative and is denied. The State relies on the
foll owing facts.

Sherry Howard wor ked very closely with victi mMarisha Scott
at the Eustis branch of United Southern Bank (hereafter USB) for
approxi mately three years. (R1344). At about 11:50 a.m on
March 20, 1999, she and her children went to the Munt Dora
branch of USB. (R1341). She noticed the |obby and teller
wi ndows were enpty but heard voices near the vault. (R1342).
She heard a woman say, “Please don’'t. Please no.” She recognized
t he voice as that of Marisha Scott. (R1344). She saw t he back of
a “medium to heavy build,” black male with his arns extended
toward the vault. (R1343). She did not recognize the back of
this person. (R1349). She then heard a scream and “two or
t hree gunshots.” (R1343, 1349). She grabbed her children and ran
out of the bank to the nearby Publix supernmarket and requested
they call the police. She testified police arrived “within
seconds.” (R1345).

M chael Thomas is currently enployed as a Deputy Sheriff
with the Collier County, Florida, Sheriff’'s Departnment. (R1355).

I n March of 1999, Deputy Thomas worked for the Mount Dora Police



Departnment. (R1355). On March 20, 1999, at about 11:50 a.m,
Deputy Thomas and Corporal Cantwell responded to a call for
“shots fired at the United Southern Bank.” (R1355). He
arrived at the bank in “under a mnute” and Corporal Cantwel

arrived “within seconds” after him (R1356). He |ooked through
the window into the bank and saw a black male “yanking” an
el ectrical cord from the wall with a trash can in his hand.
(R1357). Deputy Thomas and Corporal Cantwell sinmultaneously
entered the bank with weapons drawn. (R1360). After informng
Ander son, “freeze, police, get on the ground,” Anderson dropped
the electrical cord and trash can on the floor. (R1362).
Subsequently, Deputy Thomas handcuffed Anderson. (R1362). He

read Anderson his constitutional rights and asked him who he

was. Anderson responded that he was “the janitor.” (R1365).
Deputy Thomas “starting hearing noans, |ike human voices, help
me, very faint voices.” (R1363). Thomas and Cantwell|l saw the
victims, Marisha Scott and Heather Young in the vault. Thomas

saw “flesh” and “a little bit of blood” in the area. (R1363).
Ot her officers arrived and assisted in “clearing the building.”
Deputy Thomas testified that there was no one else in the bank.
(R1364). After the bank was cleared, fire fighters from the
Mount Dora Fire Department arrived to admnister first aid to

Mari sha Scott and Heat her Young. (R1367). Thomas testified that



t here was noney and a weapon inside the trash can that Anderson
had been found hol ding. (R1368) . In addition, there was a
second firearm found in the bank manager’s office “underneath
the desk.” (R1368).

Lori Weed is a “floater” teller with USB. (R1387). On March
19, 1999, the day before the shootings, Ms. Wed was wor ki ng at
t he Mount Dora branch. (R1390). Bet ween 11: 00 a.m and 12: 00
p. m, Anderson approached Ms. Wed and told her that he was a
col | ege student and was “intervi ewi ng banks” and “wanted to tal k
to soneone about banking procedures.” (R1392). Wed referred
Anderson to Marisha Scott as she was the new head teller at the
branch. Marisha told himto have a seat as he would have to
talk to the branch manager, Allen Seabrook. (R1392). Anderson
eventually went into Seabrook’s office. (R1393).

At approximately 12:00 p.m on March 20, 1999, Lori Wed,

her sister and two children were in the drive-thru at

McDonal d’s, located in the same parking lot as the bank.
(R1388). Weed saw “cops swarmng in” at the bank and went to
see the commmoti on. (R1389). She then proceeded to talk to
Sherry Howard to “find out what was going on.” (R1389) .

Subsequent |y, Anderson was brought out of the bank in handcuffs.
Weed recogni zed Anderson as the sanme person who had been in the

bank the day before. (R1390).



Deputy Devon Turner worked for the Lake County, Florida,
Sheriff’s Department. (R1395). He responded to an alarm by the
Lake County dispatcher at 11:52 a.m to report to USB for a
“shots fired call.” (R1396). Upon arrival, Deputy Jeff Tayl or
and he went into the bank to assist the Munt Dora officers.
(R1397). Deputy Taylor was carrying a shotgun. From his vantage
poi nt, Deputy Turner saw O ficers Thomas and Cantwel | “standing
over a heavyset black male and they were in the process of
handcuffing the gentleman.” (R1397-1398). It was of utnost
concern to Deputy Turner that there were “no other suspects in
the bank.” (R1398). Deputies Turner and Tayl or watched the
front of the bank while the Muunt Dora Officers checked the
back. At this point, Anderson said, “I did it by nyself. | did
it by nyself.” (R1398, 1404). These were voluntary or
spont aneous remar ks nade by Anderson. (R1399). He then proceeded
toward the vault. Deputy Turner saw Marisha Scott and Heat her
Young in the vault and positioned hinmself at the vault door for
protection. (R1399). Deputy Turner was the “acting sergeant for
the whole east side of the county that day” and offered the
services of the Sheriff’'s Ofice including technical support and
the helicopter. (R1400). Shortly after lunch, Deputy Turner
| ocated the vehicle believed to have been used by Anderson

(R1400). Deputy Mtch Blacknon was assigned to watch the



vehicle to ensure its safety. The vehicle was transported by the
Sheriff's O fice wecker wunit to the Sheriff’'s bay for
processi ng. (R1404).

Randall Kirk Lewis is an EMI with the Mwunt Dora Fire
Depart ment . (R1407) . On the day of the shootings, his
| i eutenant was scanni ng the radi o when he heard the police were
going to an arned robbery at USB. (R1408). M. Lewis and his
i eutenant i mmedi ately went to the bank in anticipation of being
cal | ed. After the police secured the bank, Lewi s and other
EMI" s entered. Ot her rescue units and anbul ance crews were
arriving at the scene. (R1409). Lewi s proceeded to the rear of
t he bank where he found Heat her Young and Marisha Scott lying in
supi ne positions on the floor. Two emergency nmedi cal technicians
wor ked on Marisha and Lew s and another worked on Heather
(R1410). It was determ ned that Heather Young had nore severe
injuries than Marisha Scott. EMI Lewi s assessed Young as having
at least five to seven gunshots to her head and a few to her
torso. (R1411). The paranedics arrived and took over the care
of Heat her Young. Lewi s then proceeded to assist in the care of
Marisha Scott. (R1415).

Li eutenant Mark O Keefe is a certified paramedi c enpl oyed
by Fl ori da Hospi tal - Wat erman’ s Anbul ance Servi ces. (R1426-1427).

On March 20, 1999, Lt. O Keefe was at a public relations event



in Tavares, Florida, serving in his capacity as a Public
I nformation Officer. (R1428). He was alerted by radio to a
“maj or event” by the 911 Conmuni cations Center, and i medi ately
drove to the scene of the shootings. (R1429). As the senior
ranki ng officer on duty that day, he was in command of the scene
upon his arrival. (R1430). Upon entering the vault, he saw
EMI personnel perform ng CPR on Heather Young as she was not
breathing and did not have a pulse. (R1432). After he
i nstructed his anbul ance crewto work on Heat her Young first, he
t hen assessed the damage to Marisha Scott. After unsuccessful
attenmpts to intubate her, he perforned a tracheotony as she had
beconme cyanotic. (R1436-1437). Subsequently, Heather Young was
transported by anbulance to Florida Hospital Waternman and
Mari sha Scott, by helicopter, to Olando Regional Medical
Center. (R1440-1442). \Wile being transported, Marisha Scott

repeatedl y asked Li eutenant O Keefe not to | et her die. (R1452).

Ron Shirley is a Crime Scene Technician with the Lake County
Sheriff’s Departnent. (R1454) . Upon arrival at the bank on
March 20, 1999, he spoke with two police officers outside of the
bank and subsequently requested additional personnel to cone to
the scene. (R1456) . A vehicle parked outside the bank was

identified as being Anderson’s. (R1457) . Shirley video-



recorded the condition of the vehicle and the condition of the
i nside of the bank at that time. (R1458). The security VCR was
renoved fromthe bank and given to Jake Caudill with the Mjor
Crime Scene Unit. (R1464-1465). M. Shirley went to the Mount
Dora Police Departnent and coll ected the Gunshot Residue Test

from Anderson approximtely two hours after the shootings had

occurred. (R1465-1466) . It was sent to the FDLE |ab for
analysis. (R1468). Shirley collected Anderson’s clothes and
took pictures prior to renoval. In addition, he collected

Anderson’s tennis shoes. (R1468, 1471). Shirley returned to
the bank and assisted Jake Caudill in collecting additional
evi dence, including taking still photographs and renmoving a
portion of the vault in order to do a blood spatter test.
(R1473-1474). The follow ng day, M . Shirley inspected
Anderson’s vehicle and renoved certain itenms including USB
pamphl ets, |atex gloves, a brown |eather holster, and a .357-
cal i ber weapon with amrunition. (1475-1476, 1486).

Nat haniel Giffin is Anderson’s cousin. (R1494). On
occasion, he lent his vehicle to Anderson’s nother, Geneva, and
had done so on March 20, 1999. (R1494-1495). The police had
received perm ssion fromGiffinto search his vehicle after the
shootings at the bank. (R1495). The .357 pistol and amrunition

that Ron Shirley retrieved from the car belonged to Giffin.

10



(1495-1496). Giffin testified that the gun was |oaded.
Giffin was expecting his car to be in the parking | ot where he

wor ked when he got off at 5:00 p.m that afternoon. (R1497).

Joseph Zirbes was a Crine Scene Technician in training with
the Lake County Sheriff’'s Office on March 20, 1999. (R1508-
1509). He assisted in collecting, bagging and packagi ng vari ous
pi eces of evidence under the direction of Jake Caudill. (R1510,
1519). He transported the tape from the bank’s VCR to the
phot ography |ab. (R1510).

Farl ey “Jake” Caudill is a Deputy Sheriff and a Seni or Crine
Technician with the Lake County Sheriff’s Departnment. (R1521).
He testified that the casing to the bank’s VCR was dented and
the cord was mssing when he received it on March 20, 1999
(R1522). In addition, the tape fromthe VCR woul d not eject and
he called the Departnent’s Conputer Services Supervisor to the
scene. (R1523). Deputy Caudill created a diagram to scale
i ndi cati ng where various pieces of evidence were |ocated and
coll ected. (R1524, 1525). He assisted Ron Shirley in the bl ood
stain analysis of the portion of the vault that was renmoved from
t he bank. (R1607).

Geg Smth is an Auditor with United Southern Bank.

(R1557). After the shootings occurred on March 20, 1999, he

11



audited the Mount Dora branch. After auditing the noney
recovered from the trash can, vault and tellers’ drawers, he
concluded that no nobney was nmissing fromthe bank. (R1558).

Dr. Susan Rendon i s a Forensi c Pat hol ogi st and perfornmed t he
aut opsy on victim Heat her Young. (R1563, 1565). Dr. Rendon
testified that Heather Young had seven gunshot wounds to her
head and body and two blunt force trauma injuries to the top of
her head. (R1570, 1575, 1576).

Theodore Cushing is a Crinme Scene Technician with the Lake
County Sheriff’s Departnent. (R1592). He attended the autopsy
of Heat her Young, and collected four bullets and bl ood sanpl es
retrieved from her body. (R1593, 1594). He photographed the
injuries sustained by the surviving victim Marisha Scott, and
vi deot aped her identification of Fred Anderson as the shooter.
(R1595, 1596). He also retrieved a blood sanple that was
collected from M. Scott. (R1596).

Robert Claffy, R N., is the Supervisor of the Lake County
Jail, Medical Departnment. (R1600). He withdrew a blood sanple

fromthe defendant, Fred Anderson, in June 1999. (R1604).

Deborah Lightfoot is a Senior Crine Laboratory Analyst in
the Gun Residue Section of the Florida Departnment of Law

Enf or cenent . She has analyzed approximtely two to three

12



t housand gunshot residue tests. (R1715). She anal yzed the swabs
col l ected from Anderson and found gunshot residue. (R1720).

Susan Komar is a Senior Crime Laboratory Analyst in the
Firearnms and Tool mark Section of the Florida Departnment of Law
Enforcement and has worked with firearns for approximtely
thirty-three years. (R1727). She exam ned a total of seven
bullets, four .22 long rifle caliber and three .22 short cali ber.
(R1734). Four of the bullets were recovered fromHeat her Young’' s
body.! (R1733-1734). Two of the bullets were .22 caliber |ong
rifle and two bullets were .22 caliber short. (R1733-1734). She
test fired both weapons-- the .22 long rifle caliber revolver is
a single action revolver and the .22 caliber short revolver is a
doubl e action. (R1731,1737, 1739). The four .22 caliber |ong
rifle bullets displayed the same poor rifling characteristics as
those test-fired fromthe .22 |long caliber revolver, but she was
not able to make a positive determ nation that they were fired
fromthat revolver. (R1735). She concluded the three .22 short
caliber bullets were fired fromthe .22 caliber short revol ver.
(R1736) .

Emly Booth is a Crime Laboratory Analyst in the Serol ogy

DNA Section of the Florida Departnment of Law Enforcenent.

The bullets were recovered during the autopsy performed by
Dr. Susan Rendon. (R1567-1568).
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(R1746) . She created blood stain cards from blood sanples
coll ected from Heat her Young, Marisha Scott and Fred Anderson.
(R1752) .

Vicki Bellino is a DNA/STR Analyst in the Serology
Depart nent of the Florida Departnment of Law Enforcenent. (R1776).
She devel oped a DNA profile on Heather Young, Marisha Scott and
Fred Anderson using the stain cards created by Em |y Booth.
(R1778). Marisha Scott’s bl ood was found on cl othing and shoes
bel ongi ng to Anderson. (R1780).

Kat hy Carver is a Probation Oficer with the Probation and
Parol e Departnment in Lake County. (R1786). She was Anderson’s
Probation Officer from April 30, 1997, until March 15, 1999.
(R1787, 1791, 1795). Anderson was on probation for grand theft.
(R1795). As a condition of Anderson’s conmunity control, he was
ordered to pay restitution in excess of four thousand dollars to
the victinms of his 1997 crine. (R1788, 1968-1969). He had paid
ni nety-six dollars and fifteen cents toward his restitution as of
March 1999. (R1969) . Anderson was untinely in paying the
remai nder of his restitution and Ms. Carver instituted a
violation of his community control in 1998. (R1788). As a
result, Anderson’s community control was revoked and he was
sentenced to serve tinme at the Probation and Restitution Center

in Pine Hills, Florida. (R1789). He was to report to the
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Probation Center on March 19, 1999. (R1794). He had never
i ndi cated to her that he was a coll ege student. (R1970).

Kerry Cunningham owned the .22 revolver wused in the
shooti ngs of Heat her Young and Marisha Scott. (R1817). He kept
sone personal bel ongi ngs i ncluding the revolver in his shed. The
revol ver was fully | oaded. (R1833). He did not give Anderson or
anybody el se pernission to renove the gun fromhis shed. (R1817,
1820). On March 18, 1999, Cunningham left his shed unlocked to
al l ow Bernard Weat herspoon, his brother-in-law, access to the
shed. Weat her spoon was going to do yard work for Cunningham
(R1818) .

Bernard Weat herspoon is Kerry Cunni nghanmi s brother-in-|aw.
On March 18, 1999, he went to Cunni ngham s house to do yard work.
(R1828) . He testified that Anderson cane to the house and asked
to use the phone | ocated in the shed. (R1831). Weatherspoon did
not take Cunni ngham s gun. (R1832).

Goria Ware is a Senior Probation O ficer with the Parole
and Probation Departnent of the Department of Corrections.
(R1835). On March 19, 1999, Anderson nmet M. Ware at the
Probation Office in Tavares. He told her he was there to neet
with Kathy Carver, his Probation Oficer, and his nother and
br ot her would be neeting himthere to give him noney. (R1836,

1837) .
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Al an Seabrook is the Branch Manager for the Mount Dora
office of United Southern Bank. (R1842). The security caneras
| ocated in the bank all fed into the VCR tape recorder |located in
his office. The tape held approxi mtely seven days of fil m ng.
Seabr ook was the custodian of the tapes. (R1846). On March 19,
1999, Anderson spoke with Seabrook and told him that he was a
student at Valencia Community College studying banking and
finance. (R1849). Seabrook testified that he thought it was
suspicious that Anderson repeatedly “looked at nmy video
equi pnrent.” (R1851). Seabrook indicated there was a sequence
of buttons that needed to be pushed in order to eject the tape
fromthe VCR. The tape could not be renoved and the power woul d
not be cut off without first depressing the buttons. (R1858
1869) .

Deborah Laso is a Probation Officer with the Vol usia County,
Fl orida, Probation Departnment. (R1871). Anderson had been re-
assigned to her fromLake County after his Violation of Community
Control Hearing. (R1871). On March 19, 1999, Anderson call ed
Ms. Laso and told her he had the noney to pay off the restitution
owed. She infornmed himhe still had to report to the Probation
and Restitution Center as it was court ordered. (R1872).

Lori Beech was a custoner at the Mount Dora, USB branch the

day of the shootings. (R1875, 1876). Anderson was waiting in

16



the corner of the |obby. He told her he was waiting for one of
the other tellers and for her to proceed ahead of himin |ine.
(R1877, 1882-1884).

Johnnie Scott was a floater with United Southern Bank in
March of 1999, as well as working part-time for Wil green’s.
(R1886). Walgreen’s was located in the same shopping plaza as
t he Mount Dora branch of United Southern Bank. (R1886). Scott
had known Anderson for approximately five years through church.
On March 18, 1999, she was in the Muunt Dora branch as Anderson
cane in. (R1887). He told her he was in the area and stopped by
to tell her about an adult choir he was in the process of
organi zing. (R1889). On March 20, 1999, Scott was working at
Wal green’s. During her norning break, she went into the bank to
talk to the tellers. She know both Marisha Scott and Heat her
Young. (R1895). She saw Anderson waiting in the |obby and
briefly spoke to him (R1891, 1894). Anderson asked her if she
woul d be at church the next day and she indicated she woul d not.
(R1894) .

Charles Drosen is the Director of Adm ssions for Valencia
Community College and responsible for all of the students’
records for the school. (R1966). Fred Anderson never attended
Val enci a Community Coll ege. (R1967).

Linda Green is a detective with the Lake County Sheriff’s
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Departnent. (R1972). She was assignhed to the case involving the
theft of Kerry Cunningham s gun. (R1972). She reviewed the
vi deot ape fromthe bank’s VCR and sent it to Lockheed Martin in
Tennessee to inprove the quality. (R1973). Lockheed Martin was
able to enlarge the picture and renmpbve some of the graininess
fromthe original tape. (R1974).

Marisha Scott worked at United Southern Bank for
approximately three years. (R1987). She was the Head Teller in
March of 1999. (R1987, 2015). On March 19, 1999, while she was
wor ki ng at the Mount Dora branch, Anderson cane in and asked to
tal k to her about banking duties. She referred himto the branch
manager. Anderson waited in the |obby until the manager was
avai |l abl e. (R1988).

On March 20, 1999, Marisha Scott and Heat her Young were the
only two tellers working at the bank that day. (R1989). Anderson
cane into the bank that norning asking questions about the
banki ng i ndustry and new accounts and said he was a student at
Val encia Community Coll ege doing a paper on banking. (R1991-
1992). He was friendly and did not appear nervous. (R1993). He
asked Ms. Scott to wite a note for himto bring to his teacher
i ndi cati ng he had gone to the bank and asked questions. (R1993-
1994). He left the bank at approximately a quarter to twelve,

telling the two tellers he was getting a business card out of his
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car to give to them (R1995). Ms. Scott decided to lock the
front doors of the bank as she had becone apprehensive about
Anderson. (R1996). She had taken a few steps toward the door
when Anderson re-entered the bank with a gun pointed at them
(R1997). He instructed themto “go to the vault and not set off
any alarnms.” The tellers did as they were told. (R1997). After
unl ocking the vault, Scott and Young started putting noney into
a trash liner per Anderson’s instructions. (R2000-2001). After
handing him the bag filled with noney, Anderson asked them
“Whi ch one of you wants to die first?” (R2003, 2022). Then, “he
shot at Heat her.” (R2003). After he shot Heather Young, “I| guess
he shot at me.” Ms. Scott only renmenbered hi mshooting her once.
(R2004, 2017, 2020). She pleaded with him “Please don’t shoot,
don’t hurt me.” (R2004). Ms. Scott heard a customer conme in and
ask if the bank was open. Anderson told the custoner the bank
was cl osed. (R2005). Scott renmenbered a “black object” com ng
at her forehead but could not remember if it hit her. (R2005,
2021, 2022, 2023). In addition to being shot in the arm and
neck, Scott was hit in the forehead above her left eye. (R2007).
Anderson did not cover his face the whole tinme he was wth
Mari sha Scott and Heat her Young. (R2015).

Sergeant Janes Jicha is a detective with the Munt Dora

Pol i ce Departnent. (R2025, 2033). Sergeant Jicha showed Ms.
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Scott a photo line-up at the hospital on WMarch 23, 1999.
(R2026) . Gene Cushing with the Lake County Sheriff’'s O fice made
a videotape of Ms. Scott while she viewed the photos. (R2026).
Marisha Scott identified Fred Anderson as the shooter. (R2032).

Fred Anderson testified in his own defense, and testified he
saw Johnnie Scott’s vehicle in the Sandy Ri dge Shopping Center
and stopped by to talk to her on March 18, 1999. (R2046-2047).
He wanted to tell her about the church choir he was form ng and
that he wanted her to join them He went into United Southern
Bank to speak with her. (R2048). He stated he did not speak to
anyone el se. (R2048).

Ander son went back to the bank the next day, inventing a
story about being a student at Val encia Community Coll ege. He
wanted to “l ook around the bank.” (R2049). He had “entertai ned
a thought of robbing that bank,” and “was having financial
difficulties with making restitution on a court order on a
case...” (R2050). Ms. Carver had informed himhe was to report
to the Restitution Center on March 19, 1999. (R2061). He
decided to go to the Sandy Ri dge bank because he t hought he woul d
“rob a bank.” (R2062). He planned on opening a savi ngs account
at Colonial Bank in Umatilla, Florida, “with the noney | would
have gotten from the bank robbery.” (R2065, 2126, 2127). \While

his nmother went shopping with his cousin’s car, he renoved a
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pi stol from her drawer. (R2072, 2075). He had decided to “rob
t he bank.” (R2076) . He hid the gun under sone boxes on the
carport with the other gun previously stored there. (R2079). He
had gone to Kerry Cunni ngham's, went into the shed and stole his
gun on “Thursday or Friday.” (R2122). He drove to the bank in
his cousin’s car with both guns. (R2081). After entering the
bank, Anderson gave orange juice and donuts, bought at Wl - Mart,
to Marisha Scott, and continued “with the story from the day
bef ore about being a college student.” (R2086-2087) . After
exiting the bank, he retrieved the guns fromthe car. (R2093).
He went back in the bank and told the tellers, “Well, just back
up fromthe counter” and “pulled a gun frommnmy pocket.” (R2095,
2132). He instructed themto go to the vault and he foll owed
them (R2096). Anderson testified a custonmer cane into the bank
and Heat her Young “told her the bank was closed because the
conputers were down.” (R2097). He told themto go into the vault
and get the noney. (R2100). Anderson instructed Marisha Scott to
put the nmoney in the trash bag. (R2102, 2134). VWhile Marisha
Scott and Heather Young were putting the nmoney in the bag,
Anderson told Marisha to “shut up” and “1 renmenber hearing gun
fire.” (R2104, 2136). “It was |ike ainmed at anybody. | was
hol ding the gun in their direction.” (R2105). “The gun at al

times was ainmed in front of me, just away fromnme.” (R2140). *“I

21



believe that it - - | believe it hit Mss Young.” (R2105). He
remenbered firing three shots. (R2105, 2106, 2107, 2138). When
he left the vault, Marisha Scott and Heat her Young were “on the
floor.” (R2108). He “went to the office area... to retrieve the
vi deo cassette.” (R2110, 2142). “And then |I then tried to pul
the VCR fromthe wall.” (R2111). After the VCR cane | oose from
the wall, he thought he heard a voice comng fromthe vault and
“l noticed the blood comng fromM ss Scott’s neck and | dropped
the VCR. " “I thought it dropped to the floor.” (R2111- 2112,
2145-2146). Shortly thereafter, Deputy Thomas and Corporal
Cantwel | entered the bank. (R1360). Deputy Turner arrived and
Anderson told him *“I did it by nyself. I’m by nyself.”
(R1398) .

On Cctober 3, 2000, the jury returned its verdict finding
Anderson guilty as charged in the indictment of G and Theft of a
Firearm Robbery with a Firearm Attenpted Murder in the First
Degree and Murder in the First Degree. (R2298-2299).

The penalty phase of this trial began on Cctober 5, 2000.
(R2331). The State presented the testinmony of David Curbow, who
was the live-in boyfriend of Heather Young. (R2369). M. Curbow
stated that Ms. Young “had the purest heart and freest soul of
anybody you woul d ever want to neet.” (R2373).

The State al so presented the testinony of Robert Young, who
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was the younger brother of Heather Young. (R2378). O all of
Ms. Young’'s siblings, he was the cl osest to Heather, “...always”.
(R2379).

Thelma WIliams has known Anderson all of his life as he
grew up with her son. (R2405). She is a nenber of Pine Gove
Bapti st Church where Anderson al so attended. (R2406). Anderson
worked with her at the church as a young adult supervi sor and he
hel ped prepare the food and serve it to the children during a
program (R2407, 2411, 2435). On the third Sunday of every
nmont h, Anderson would be responsible for preparing the program
for the church service as well as his involvenent with the choir.
(R2409). 1In addition, he hel ped her prepare food at Canp Lanoche
for approximately four hundred children. (R2414).2 She did not
know Ander son had been in trouble in Volusia County. She picked
himup at 5:00 a.m every norning to go to work with her and she
never had any trouble with him (R2416). She and Geneva Ander son
(Fred’s mother) are friends. She al so knew Fred Anderson’s
father before he passed away. (R2418). According to Ms.
WIlliams, Fred Anderson’s parents were good people. (R2418).

Mary Quashie |ived next door to Anderson. (R2419). She
knew him “since the time he was born” and until he went away to

coll ege. (R2419-20). She saw himfrequently, al nost every day,

’Thi s took place during the sumrer of 1997 or 1998.
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or every other day, after she got home from work. She saw him
about the same amount of tine after he returned from coll ege.
(R2420) . She never knew him to be violent and never had a
problem with him (R2420) . He spoke to her after he was
arrested and has sent her cards on various occasions. (R2421).
He sang at her grandson’s funeral and she found it “very
conforting.” (R2422). She did not know t hat Anderson had been on
probation, or that he violated his probation and was given a
second chance by the judge. (R2423). She did not know t hat he
stole noney nor that he had witten “a long series of bad
checks.” (R2423).

Reverend Cl arence Reeves knew Anderson “as a close friend to
my kids” and “knew himas a friend.” (R2425). He lived in the
sanme nei ghborhood as the Andersons and knew Fred s nother and
father. (R2426). His relationship with Fred “wasn’t close”; he
was “nore close with Fred’ s nother and father.” (R2429). He
testified Fred Anderson “cane froma good fam |y” and never knew
himto cause any trouble. (R2427). He also knew Marisha Scott
(surviving victimas he banked where these crines took place.
(R2427-28). He said he “can’t i magi ne what real ly happened, what
triggered this, because it just wasn’t his (Fred s) deneanor to
do this...something nust have happened to him” (R2428).

However, he thought Fred was “a very bright guy.” (R2429). He
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has had no contact with Anderson since his arrest in March, 1999.
(R2429) .

Loretta Cunningham is the church clerk at Piney G ove
Bapti st Church. (R2431). Her deceased husband was involved in
t he church as was Fred Anderson’s father. (R2431). She knew Fred
Anderson from working with himat the church. (R2431). At her
suggestion, he tutored children at the church. (R2442). She did
not know if Anderson was paid for his work at the church, but was
“pretty sure he wasn't.” (R2436). He hel ped her daughter
Freida, paint her living room and dining room (R2437). I n
addition, he rearranged the furniture and hung curtains, blinds
and wall hangings for her. (R2437). Anderson also hel ped take
care of her husband’s elderly aunt, lda Wtherspoon. (R2438,
2444). She has known Anderson for nost of his |life, but got to
know hi mbetter after his return fromcollege. (R2438-39). She
had never seen Anderson “mad or angry.” (R2438). He was |i ke one
of her own children and would help her with anything she asked.
(R2439, 2446). He sent her a synpathy note after her husband
passed away.® (R2440, 2444). Kerry Cunni ngham is her son and
owned the gun that Anderson stole to commt these crines.

(R2445). She eventually had found out that, prior to the crines

SHer husband di ed i n Novenber, 1999, after Anderson had been
arrest ed.
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Ander son conmm tted on March 20, 1999, he had been in trouble in
Vol usia County. (R2446). He had never stol en anything fromher.
(R2446) .

Brenda Mtchell lived on the same street as Anderson.
(R2448). She would see himat church or when she was passi ng by
his house. (R2452). She has al ways known Anderson and di d not
know himto be violent. (R2448, 2453). She was “very shocked”
when she heard about the events that occurred on March 20, 1999.
(R2448). She has kept in touch with Anderson since his arrest
through letters and phone calls. (R2449) . She never knew
Anderson to be in trouble as a child. (R2451).

Linda Geen is enployed by the Lake County Sheriff’s
Departnent and was one of the |ead detectives involved in this
case. (R2454). She nmet with Anderson on three separate occasions
regarding this case. (R2454). He initiated contacted with her
and they nmet for the first time on March 21, 1999. (R2454-55).
In addition, he contacted her on March 25, 1999. (R2455). On
each of these occasions, he gave her a “partial confession”
regardi ng these crimes and never denied it. (R2456). He never
deni ed taking the gun from Kerry Cunni ngham s house. (R2456).
She knew Anderson had tal ked to Officer Jicha subsequent to his
arrest, but did not know the substance of the conversation

(R2457). When Anderson tal ked to her on March 21, two days after
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his crinmes, he told her, “the only thing | can conme up with is
that | panicked, that’'s what |’ve conme up with.” (R2457). He
never told her the reason why he stole Kerry Cunni nghans’s gun.
(R2458). He told her he took his nother’s gun out of the junk
drawer on Saturday norning, and that it was |oaded, as was
Cunni ngham s. (R2458). After arriving at the bank, he waited
for the last custonmer to | eave, went back inside and pulled the
gun (his nmother’s). (R2459). He told her, “After it went off,
and | dropped it, | think, at that point...l got the other gun
out of nmy pants...and then | shot the gun.” (R2459). G een
testified he never denied the foll owi ng: stealing the gun, going
i nto the bank, robbing it, going into the vault, and shooting the
victims. (R2461). In Detective Geen’s words, “He admtted to all
of those things.” (R2461).

Captain Kevin Drinan is enployed with the Lake County
Sheriff's Ofice Corrections Division and oversees the daily
operations of the jail. (R2462). Since Anderson’s arrest, he had
not created any problens or needed disciplinary actions and had
not been in any altercations with any of the other inmates.
(R2463). Except for the of fenses Anderson has been charged with,
there is nothing in his history that would i ndicate he woul d not
be amenable to work detail. (R2464). He is housed wi th other

inmates in the highest security portion of the jail. (R2466).
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Rhonda Bayse was fornerly the store manager at a Shell
Service station and had hired Anderson as a cashier to work for
her in 1995. (R2470-71, 2473, 2484). He told her about the

“troubl e that he had been in” in Volusia County and had put that

information on his job application. (R2471). Hi s honesty was
“the main reason” why she hired him (R2472). He was an
excel l ent enployee and got along well wth the customers.

(R2475) . She was “totally shocked” when she found out about
Anderson’s invol verent regardi ng the events that had occurred on
March 12, 1999. (R2482-83).

Sheila Munday met Fred Anderson at Children’s Hospital in
Umatilla when she brought her son in for adm ssion. (R2487-88).
Ander son became her son’s caretaker at the hospital. (R2488-89).
“What ever Shawn needed, Fred made an extra effort to get it.”
(R2489) . Shawn “was hysterical” when he saw Anderson on
tel evi sion, because he “couldn’t believe it was the sane
person”. (R2491).

Geneva Anderson is Fred Anderson’s nother. (R2492).
Anderson lived with her prior to his arrest for the events of
March 20, 1999. (R2493). As she is very sickly, Fred would help
care for her. (R2494-95). He would cook, clean, do | aundry and
care for her wounds that resulted from her cancer treatnent.

(R2495) . Fred Anderson and his father were “very close.”
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(R2507). She did not know t hat her son was on probation for the
Vol usia County crime until the probation officer canme to her
house to “check on Fred.” (R2512).4 Anderson never had a problem
in school and made “good grades.” (R2518). “He was al ways
di sci plined, he always would do the right thing.” (R2519). She
never suspected anything was going to happen on March 20, 1999.
(R2523). Fred did not seem nervous or act in any unusual way on
that nmorning. (R2528). He is well-educated, even tenpered and
very polite. (R2524). Both she and her husband raised himin a
| ovi ng home and he wasn’t abused in any way. (R2524). He went to
Bet hune Cooknman Col | ege for approxi mately six years and told her
he had a degree in Psychol ogy. (R2526, 2528, 2530,).° She had no
i dea her gun had been taken until several days after the crines
when detectives from Lake County canme and spoke wth her.
(R2529) .

Fred Anderson, Jr., testified he was active in school
activities and received a high school diploma in My 1986.

(R2535).% He was nonmi nated and voted “the nost talented male in

“Ander son was on probation for a theft from Bet hune Cookman
Col | ege. (R2526-27).

®>She did not know if he got a degree as she did not attend
a graduation and never saw a di ploma. (R2529-30).

®He was involved with the band, student governnent, the
chorus, Fellowship of Christian Athletes and Future Business
Leaders of America. (R2536, 2539-40).
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the senior class.” (R2541). He was enrolled in Bethune Cookman
Col | ege when his father passed away on March 19, 1992. He was
very close with his father but continued coll ege after his death.

(R2550). He would have tinmes that were worse than others, “you
know, in March.” (R2554). He never told his nother that he did
not graduate from Bet hune Cookman Coll ege. He had finished all
of his course work but did not “defend his senior paper.”
(R2561). In addition, he was on “academ c probation” and this
status prevented himfromgraduati ng. (R2561-62). He never told
anyone about the “trouble in Volusia County.” (R2563). He did
not tell his nother because he felt he had “caused enough worry.”
(R2567). He was sorry for what he had done to three famlies and
was i nmedi ately sorry for what he had done to Heat her Young and
Mari sha Scott. (R2568, 2570). He never asked the detectives how
Mari sha Scott was doing and knew that Heather Young was dead.
(R2572).

The jury returned a recommended sentence of death by a vote
of twelve to zero on October 5, 2000. (R2667) . A Spencer
Hearing was duly conducted on Decenber 8, 2000, (R2677) and on
January 11, 2001, the court followed the jury’ s advisory sentence
and i nposed a sentence of death on Fred Anderson, Jr., for the

first degree nurder of Heather Young. (R2737). |In aggravati on,

the court found that the capital felony was commtted in a cold,
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cal cul ated and preneditated manner, that the capital felony was
commtted for pecuniary gain, that the capital felony was
commtted by a person previously convicted of a fel ony and under
the sentence of inprisonment, and that Anderson was previously
convi cted of a another capital felony involving the use or threat
of violence to another person, or to the person. (R2735-2736).
The defense did not argue any statutory mtigating circunstances,
relying i nstead on the section 921.141 (6) (h), Florida Statutes,
non-statutory mtigation. (R 856). The court found ten
nonstatutory mtigating factors were proven. (R2736). The court
gave little weight to the following nonstatutory mtigating
factors: 1) loving relationship with his famly; 2) enploynent
hi story; 3) potential for rehabilitation, skills to be productive
in prison (considered together ); 4) appropriate courtroom
denmeanor; 5) wllingness to plead. The court gave npderate
weight to the following nonstatutory mtigating factors: 1)
renorse for his conduct; 2) past achi evenents and constructive
i nvol vement, contributions to his community and society through
exenplary work, care for famly and community, well liked in his
community and synpathetic and thoughtful of people (considered
t oget her). The court gave some weight to the follow ng
nonstatutory mtigating factors: 1) cooperation with |aw

enf orcement. The court gave substantial weight to the foll ow ng
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nonstatutory mtigating factors: 1)strong religious faith, active
in his <church, active in community churches (considered
t oget her); 2) no prior history of violence. (R 857-862). The
court found that the aggravation outwei ghed the mtigation, and
i nposed a sentence of death. (R2736-2737).

SUMVARY OF THE ARGUNMENT

The sentencing court properly found the col d, cal cul ated and
prenmedi t at ed aggravating circunstance. That finding is supported
by conpetent substantial evidence, and should not be disturbed.
The facts of this nmurder, which establish, inter alia, extensive
advance planning and scouting of the targeted bank with no
attempt by Anderson to conceal his identity, nore than neet the
criteria for application of the cold, cal cul ated and preneditated
aggravat or.

The sentencing court properly found that the nurder of
Heat her Young was commtted for pecuniary gain. The evi dence
established that Anderson intended to rob the target bank,
deposit the proceeds in an account in another bank (where he had
al ready made i nquiry), pay his court-ordered restitution in order
to avoid being sent to the Probation and Restitution Center, and
“continue tolive a normal life.” As the sentencing court found,
Anderson had to kill the two eyewitnesses in order to succeed.

The evidence clearly establishes that Heather Young’s nurder was
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noti vated by Anderson’s desire for noney.

Death is a proportionate sentence in this case. The
foundation for Anderson’s claim of disproportionality is his
claim that the coldness and pecuniary gain aggravators do not
apply to this case. As set out above, that claimis incorrect.
Four aggravating circunstances exist in this case beyond a
reasonabl e doubt, as the sentencing court found. In contrast, the
mtigation evidence is extrenely weak, and is in no fashion
causally connected to the murder of Heather Young. The death
sentence shoul d not be disturbed.

The sentencing court did not abuse its discretion in
assigning little weight to the non-statutory mtigation rel ated
to Anderson’ s enpl oynent hi story and “potenti al for
rehabilitation.” Of course, since this murder was conmtted to
obtain noney with which to pay restitution ordered as a result of
anot her crinme, Anderson’s “potential for rehabilitation” is, to
say the | east, open to serious question.

The trial court did not abuse its discretion in allow ng
expert testinmony with respect to blood stain pattern anal ysis.

The claim concerning the “denial” of Anderson’s notion to
suppress is not preserved for review. The statenent at issue was
not introduced until the State's rebuttal at the very end of the

penalty phase. Anderson never clained that the statenment was
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i nvoluntary, and, in any event, the transcript of the statenent
| eaves no doubt that it was knowi ngly, voluntarily, and
intelligently given.

Three photographs of Anderson’s surviving victim were
properly admtted -- they show the nature and extent of the
victims injuries and are relevant to the question of Anderson’s
intent. In any event, any error was harnl ess because the subject
matter of the photographs was placed before the jury through a
vi deot ape, which was admtted w thout objection. Any error was
har m ess.

The “cumnul ative error” claimis based upon matters which,
when fairly considered, are not error at all. In any event, the
Court gave proper instructions to the jury which cured any error
t hat may have occurred.

The cl ai m based upon Apprendi v. New Jersey is not avail abl e
to Anderson because it was not raised in the trial court. The
absence of an objection at trial precludes presentation of the
claimon direct appeal fromAnderson’s conviction and sent ence of
deat h.

ARGUMENT

| . THE SENTENCI NG COURT PROPERLY FOUND THE COLD,
CALCULATED AND PREMEDI TATED AGGRAVATI NG ClI RCUMSTANCE

On pages 31-37 of his brief, Anderson argues that the
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sentencing court erred in finding that the nmurder in this case
was commtted in a cold, calculated and preneditated manner

Whet her an aggravating circunmstance exists is a factual finding
which is reviewed under the conpetent, substantial evidence

standard. In Alston v. State, 723 So. 2d 148, 160 (Fla. 1998),

this Court reiterated that standard of review, and noted that it
“i's not this Court’s function to reweigh the evidence to
det erm ne whet her the State proved each aggravati ng circunstance
beyond a reasonable doubt -- that is the trial court’s job
Rat her, our task on appeal is to review the record to detern ne
whet her the trial court applied the right rule of law for each
aggravating circunstance and, i f so, whet her conpet ent
substanti al evidence supports its finding.” See also, Wllacy v.

St ate, 696 So. 2d 693, 695 (Fla.), cert. denied, 522 U S. 970

(1997). The sentencing court properly found the cold, cal cul ated
and preneditated aggravating circunstance.

In finding that the nurder of Heather Young was cold,
cal cul ated and preneditated, the sentencing court stated:

In 1994, Defendant was convicted of grand theft for
stealing in excess of $4,000 from Bethune Cookman
College in Volusia County, Florida. Pursuant to his
sentence, Defendant was placed on probation and was
ordered to make restitution. Defendant violated this
probation in 1997 and was thereupon sentenced to
community control. On March 15, 1999 Defendant was
found to have violated community control and was
sentenced to the Probation and Restitution Center in
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Orl ando. He was to report to the center by March 19,
1999. Defendant still owed over $4,000 in restitution
and felt he had no way of paying this amount other than
robbing a bank. On March 18, 1999 Defendant began
maki ng plans to do just that after he visited a friend
at her part-time job at the United Southern Bank of
Mount Dor a.

I n preparation, Defendant went to a friend' s house and
stole a .22 caliber long-rifle revolver froman outside
shed. On the nmorning of Friday, March 19, 1999 he
returned to the United Southern Bank of Munt Dora

Testinmony in trial established that Defendant, having
no legitimte bank business, invented the story of
being a college student witing a paper so that he
could carefully view the bank’s physical |ayout along
with its security system During his visit, Defendant
talked with the bank manager in his office. Here
Def endant was able to take particular note of the
bank’s security VCR. Later that same day, Defendant
went to the Colonial Bank in Umatilla to obtain
I nformati on about openi ng an account at that bank. It
was his plan to place the noney he intended to stea

from the United Southern Bank in an account at the
Umtilla Colonial Bank. After visiting the Umatilla
Col oni al Bank, the defendant next called his community
control officer, Debra Laso, to inform her that he
woul d be able to pay off his outstanding restitution
amount of over $4, 000.

The foll ow ng day, March 20, 1999, Defendant obtai ned
a second gun, this time froma drawer in his nother’s
house. Using a car | oaned to his nother, he went to buy
orange juice and donuts and took them to United
Sout hern Bank intending the refreshnents to appear as
a thank you gesture for the bank worker’s help the day
bef ore. Continuing on with the story that he was a
student, Defendant gave the juice and donuts to the two
tellers who were alone in the bank and then waited
until there were no custonmers. Shortly before the bank
cl osed, Defendant went to his car under the guise of
getting his business card. Wen he returned to the bank
he was armed with the two | oaded, .22 caliber, six-shot
revolvers. Defendant did not try to conceal his
identity by wearing a disguise or otherwi se hiding his
face. He pulled one of the guns upon re-entering the
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bank and told the two tellers, Heather Young and
Mari shia Scott, to nove away fromtheir wi ndows and to
not set off any alarnms. He then told the tellers to go
to the vault and put the noney in a trash liner. The
tellers did not argue with Defendant but did exactly
what he commanded them to do. After the tellers gave
Def endant the noney, he asked which one of them wanted
to die first. Before the shooting began, one of the
tellers desperately and to no avail begged the
Def endant, “Pl ease don’'t.”

In total, Defendant fired ten shots fromthe two guns
at point blank range, nine of these shots hitting the
two tellers. One of the guns used short amunition,
while the other gun used long-rifle cartridges. When
t he guns were collected by police after the incident,
the short ammunition gun contained four fired and two
unfired cartridges. The gun wusing the long-rifle
cartridges was a single-action gun neaning that for
each shot taken, the defendant had to pull the hamrer
back before squeezing the trigger. Al six cartridges
in the long-rifle ammunition gun had been fired. Both
types of projectiles were recovered from the body of
t he deceased victim Heat her Young, during the autopsy.

After shooting the two tellers in the vault, Defendant
went to the bank manager’s office in an attenpt to get
the security video fromthe VCR he had observed t he day
before while sitting in the manager’s office. The first
officer at the scene observed the defendant pulling the
VCR wire from the wall while holding a trash Iliner
cont ai ni ng approxi mately $70, 000 in cash.

Counsel for Defendant argues that while there may have

been a plan to commt the robbery, it was
unsophi sticated at best and that there was no plan
what soever to kill anyone. Counsel further argues that

t he death of Heather Young was the result of fear and
panic on Defendant’s part. However, according to the
evi dence, Defendant planned the bank robbery over the
period of at |east two days. He cased the bank the day
before the robbery and obtained two |oaded firearns.
When he returned on Saturday norning the two victins
recogni zed himfromthe day before. He never made any
attempt to prevent them from seeing his face or to
di sgui se his appearance. Neither the testinony of the
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surviving victimnor the video tape provide any support
for Defendant’s argunment that he panicked. He was
attenmpting to take the VCR from the nmanager’s office
when the police arrived. The evidence does not support
t he defense argunent that Defendant was in fear and
pani cked. Rat her, the evidence proved beyond a
reasonabl e doubt that Defendant had a careful plan to
rob a bank. An integral part of that plan was to kil
the only eye witnesses and to destroy the video tape so
that he could not be identified.

Based upon the established facts cited above and in
consideration of the required elenents set forth in
Jackson v. State, 648 So. 2d 85 (Fla. 1994), this Court
finds that Defendant did indeed commt this nurder as

a result of cool and calmreflection; that Defendant

had a careful plan or prearranged design to comm't

mur der ; t hat Def endant exhibited a heightened

premedi tation; and that Defendant had no pretense of

| egal or nmoral justification. Accordingly, this Court

finds that this aggravator was proven beyond a

reasonabl e doubt and is accorded great weight in

determ ning the appropriate sentence in this case.
(R852-55).

The sentencing court’s application of the cold, calculated
and preneditated aggravator is supported by conpetent,
substanti al evidence, as set out above in the sentencing order.
As that order denonstrates, the sentencing Court was well aware
of the |l egal standard for the application of the CCP aggravating
ci rcunst ance, and conscientiously applied those | egal principles.
Because that is so, there is no basis for relief of any sort.

The facts of this case are eerily simlar to the facts in

Card, which this Court described in the foll owi ng way:

Thi s case i nvol ved hei ghtened preneditation in that the
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def endant called Vicki Elrod the norning of the nurder
and told her that he woul d be visiting her and bringing
her some noney |ater that day. He had all day to plan
his attack. He wore gloves. He arned hinself with a
knife. He hid the knife inside his pants. After he
robbed Ms. Franklin, he kidnapped her, renoved her from
the scene, nurdered her and disposed of the only
witness to the crinme. He disposed of the gloves, the
knife and M. Franklin's wallet which could have
connected himto the crime and woul d have been evi dence
against him There was nore than sufficient time for
the defendant to reflect on the seriousness of his
acts, plan his attacks and realize what could occur if
he were discovered. The evidence |eaves no doubt
what soever t hat the crime involved heightened
premedi tati on and that the nurder was carried out in a
cold and cal cul ated manner.

Card v. State, 26 Fla. L. Wekly S670, 675 at n. 9 (Fla., OCct.
11, 2001), revised op., 27 Fla. L. Wekly S25, 30 at n. 9 (Fl a.
Dec. 20, 2001). If the murder in Card is cold, calculated and

prenedi tated, and this Court twice held that it was, then the
murder of Heather Young over-neets the criteria for the
application of that aggravating circunstance. As this Court held
In Farina v. State:

In order to establish the CCP aggravator, the evidence
must show that the killing was the product of cool and
calmreflection and not an act pronpted by enotiona
frenzy, panic, or a fit of rage (cold), and that the
def endant had a careful plan or prearranged design to
commt rmurder before the fatal incident (cal cul ated),
and t hat t he def endant exhi bi t ed hei ght ened
premedi tation (premeditated), and that the defendant
had no pretense of noral or legal justification.
Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994)
(citations omtted); accord Walls v. State, 641 So. 2d
381 (Fla. 1994). While "heightened preneditation" nay
be inferred fromthe circunstances of the killing, it
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restitution obligation;

for opening a new account,

also requires proof beyond a reasonable doubt of
"prenmeditation over and above what is required for
unaggravated first-degree nurder."” Walls, 641 So. 2d at
388. The "plan to kill cannot be inferred solely from
a plan to commt, or the commssion of, another
felony." Geralds v. State, 601 So. 2d 1157, 1163 (Fl a.
1992). However, CCP can be indicated by the
circunmstances if they point to such facts as advance
procurement of a weapon, |ack of resistance or
provocation, and the appearance of a killing carried
out as a matter of course. See Bell v. State, 699 So.
2d 674, 677 (Fla. 1997).

In the instant case the foll owi ng facts support the CCP
aggravating circunstance: this specific Taco Bell
restaurant was chosen as the target for the robbery
because Anthony was famliar with its enployees and
procedures; Anthony visited the restaurant earlier in
the evening to see who was working and the brothers
di scussed the fact that Anthony knew three of the
enpl oyees present that night; the brothers purchased
bullets for their gun before the robbery; the enpl oyees
were rounded up and confined to small area where they
woul d be easier to control; the brothers' discussion
just before the shooting began and Anthony's coment
that it was "[Jeffery's] call" shows intent to carry
out plans to kill; and none of the victinms offered
resi stance. Therefore, we find conpetent, substanti al
evidence in the record supporting the finding that the
murder was cold, cal culated, and preneditated w thout
any pretense of nor al or |egal justification.
Accordingly, we hold that the trial court did not err
inits finding of the CCP aggravating circunstance.

Farina v. State, 801 So. 2d 44, 54 (Fla. 2001). (enphasis added).

The evidence in this case denpnstrated that Anderson told his

probation officer that he would have the noney to discharge his

robbery proceeds; obtained two weapons (at |east one of which
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Anderson stole) in advance of the bank robbery; scouted his
target (and victinms) on the day before the actual robbery and
again on the norning of the offense; nade no effort to conceal
his identity, and in fact engaged his victins in extended
conversation during his scouting trip and on the day of the
murder; encountered no resistance or provocation from his
victims, who cooperated fully with his demands; asked his victins
whi ch one wanted to die first before firing ten shots’” fromtwo
handguns at close range; and then, after both victinms were
i ncapacitated, attenpting to renove the security video tape so
his identity would remain unknown.® The evidence supports the
application of the cold, cal cul ated and preneditated aggravating
circunstance, and the Court’s finding of that aggravator was
correct. There is no basis for relief.

To the extent that further discussion of the application of
t he col d, cal cul ated and preneditated aggravating circunstance i s
necessary, Anderson’s position seenms to be that this Court should

credit his testinmony that he did not intend to hurt anyone over

'Ni ne of these shots struck Anderson’s victinms. (R853).
Bullets from both weapons were renoved from the body of the

deceased victim (R854).

8Anderson’s claim on page 37 of his brief, that there was
a “pretense” of justification for the nurder of Heather Young is
frivolous. Not only is that “pretense” unidentified, but it also
cannot survive in the face of the facts that establish that no
such pretense exists.
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the testimbny of the surviving victim Marisha Scott, that
Anderson asked his victims “Who wants to die first,” before
begi nning to shoot® Initial Brief, at 33. Florida lawis well-
settled that this Court will not substitute its judgnent for that
of the trier of fact, especially with respect to matters such as
the credibility of w tnesses. Bottoson v. State, 27 Fla. L.
Weekly S119 (Fla., Jan. 31, 2002); Porter v. State, 788 So. 2d
917 (Fla. 2001); Stephens v. State, 748 So. 2d 1028 (Fla. 1999);
State v. Spaziano, 692 So. 2d 174 (Fla. 1997); State v. Huggins,
788 So. 2d 238 (Fla. 2001); State v. MIls, 788 So. 2d 249 (Fl a.
2001). Each of those cases stands for the proposition that
credibility determ nations made by the trier of fact will not be
di sturbed absent a pal pable abuse of discretion. This Court

shoul d apply | ong-settled | aw and deny relief on this claim?1°

1. THE SENTENCI NG COURT PROPERLY FOUND THAT
THE MURDER WAS COWM TTED FOR PECUNI ARY GAI N

°On page 35 of his brief, Anderson refers to “Young s
version” of the events on nore than one occasion. Apparently,
this is a m staken reference to Heat her Young, who was shot to
deat h by Anderson, and obviously did not testify. Presumably,
Anderson neant to refer to Marisha Scott, who survived her
encounter with Anderson and testified at trial

YAl ternatively and secondarily, death is still the proper
sentence in this case even in the absence of the cold,
cal cul ated and preneditated aggravator. Any error, assum ng

t hat one took place, was harm ess, and does not supply a basis
for reversal. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).
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On pages 38-40 of his brief, Anderson argues that the
sentenci ng court shoul d not have found that the nurder of Heat her
Young was committed for pecuniary gain. This claimis reviewed
under the conpetent, substantial evidence standard. See pages 31-
32, above. Under settled Florida l|aw, the pecuniary gain
aggravating circunstance is properly found when “the nurder was

notivated, at least in part, by a desire to obtain noney,

property or other financial gain.” Hldwn v. State, 727 So. 2d
193, 195 (Fla. 1998) (enphasis in original); see, Hertz v. State,
26 Fla. L. Weekly S725 (Fla., Nov. 1, 2001); Looney v. State, 26
Fla. L. Wekly S733 (Fla., Nov. 1, 2001); Finney v. State, 660
So. 2d 674, 680 (Fla. 1995). When that standard is applied to the
facts of this case, it is readily apparent that Heather Young's
mur der was notivated by Anderson’s desire for noney.

In finding the pecuni ary gai n aggravating circunstance, the
sent enci ng Court hel d:

The defendant’s plan was to rob the bank, deposit the

stol en noney in another bank, pay his restitution in
order to stay out of the Probation and Restitution

Center, and then continue to live a normal life. In
order to successfully carry out his plan, he had to
kill the two eyew tnesses who had observed and tal ked

with himfor hours over a two day peri od.
(R855). Those findings are supported by conpetent, substanti al
evi dence, and fully support the application of the pecuniary gain

aggravator. The application of that aggravator should not be
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di st ur bed.

To the extent that further discussion of this issue is
necessary, Florida law is well-settled that the pecuniary gain
aggravator applies when the nurder is notivated, at |east in
part, by a desire to “obtain noney, property, or other financial
gain.” Hildwi n, supra. Under the facts of this case, there is no
credi bl e argunent that Heather Young was not killed by Anderson
because he wanted noney wth which to pay court-ordered
restitution and thereby avoid incarceration. Part and parcel of
that plan, as the sentencing Court found, was Anderson’s intent
to continue to live a normal |ife after obtaining the noney from
the bank (which he intended to deposit into another bank).
Ander son nmade no attenpt to hide his identity, and was physically
in the bank for several hours over a two-day period -- no
argument can be made that the victinm would not have been able to
identify Anderson, as indeed one of them did. The success of
Ander son’s pl an depended upon a conpl ete absence of w tnesses --
the sought-after financial gain could not otherwi se be
acconmplished. Any claimto the contrary is devoid of credibility,
and ignores the true facts of this murder. The pecuniary gain

aggravator applies in this case, and the sentence of death should
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not be disturbed.! Mreover, assum ng arguendo that some error
occurred, death is still the proper sentence. Any error, and the
St at e does not concede that one occurred, was harm ess beyond a
reasonabl e doubt. Di Guilio, supra. Anderson's sentence of death

should be affirmed in all respects.

I11. DEATH | S THE PROPORTI ONATE SENTENCE

On pages 41-43 of his brief, Anderson argues that death is
a disproportionate sentence “to the facts of this case.” This
argunment i s based, at least in part, on Anderson’s claimthat the
cold, calculated and prenmeditated and “for pecuniary gain”
aggravators do not apply to his crine. However, for the reasons
set out above, those aggravating circunstances clearly do apply
given the facts of this nurder. Because the four aggravating
circunstances found by the sentencing court exist beyond a
reasonabl e doubt and are properly applied to Anderson, the
fundamental prem se of the “disproportionality” argunent is

faul ty.

“Aanderson’ s cl ai mthat he “pani cked” is belied by the facts,
which are that he fired ten shots from two weapons, nine of
which hit their target. Far from denonstrating a panic-induced
shooting, these facts establish an execution. Li kew se,
Anderson’s claimthat once he had the security tape he would
have been on his way w thout hurting anyone is nonsensical
Initial Brief, at 39. He had already shot both victinms before

attenpting to renmove the security tape.

45



As di scussed above in connection with the substantive claim
concerning the applicability of the <cold, calculated and
prenmedi tated and “for pecuniary gain” aggravating circunstances,
the facts of this case are remarkably simlar to the facts of the
Farina and Card cases. This Court upheld the sentence of death in
t hose cases -- if death was the proper sentence in those cases,
and this Court held that it was, death is clearly the proper
sentence for Anderson, whose case is at |east as heavily
aggravated and unmtigated as were Farina and Card. See al so,
Hertz, supra; Looney, supra; Hildw n, supra; Finney, supra.

To the extent that further di scussion of the proportionality
claimis necessary, the sentencing court found four aggravating
circunmstances: that the nmurder was cold, calculated and
preneditated (great weight); that the nurder was commtted for
pecuni ary gain (noderate weight); that the nmurder was conm tted
by an individual under sentence of inprisonnent (sonme weight);
and that the nurder was commtted by an individual who had
previously been convicted of a violent felony (great weight).
(R855-56) . Anderson did not argue that any of the statutory
m tigating circunstances contained in 8 921.141(6) of the Florida

Statutes applied to his case. (R856). He did, however, argue sone
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17 separatel y-enunerated non-statutory mtigators. (R857)12. The
sentencing court properly weighed the aggravation and
mtigation, and determ ned that the aggravating circunmstances
out wei ghed the limted, unconpelling mtigation.

In Farina, this Court described the proportionality analysis
in the foll ow ng way:

Proportionality review requires a discrete analysis of
the facts, entailing a qualitative reviewby this Court
of the wunderlying basis for each aggravator and
mtigator rather than a quantitative analysis. See
Urbin, 714 So.2d at 416. It is not a conparison between
t he nunmber of aggravating and mtigating circunstances.
See Porter v. State, 564 So. 2d 1060, 1064 (Fla. 1990).

Based wupon our review of all the aggravating and
mtigating factors, including their nature and quality
according to the specific facts of this case, we find
that the totality of the circumstances justifies the
i nposition of the death sentence here. Anthony was a
maj or participant in an arned robbery which included a
cold, calculated, and preneditated plan to elimnate
any witnesses. The four witnesses were shot in either
t he head or chest in quick succession. The | ast w tness
was st abbed only because the gun m sfired while pointed
at her head. This case is proportionate to other cases
where we have wupheld the inposition of a death
sentence. See, e.g., Jennings, 718 So. 2d at 154
(finding death sentence proportionate where nurders
were cold, calculated, and prenmeditated and comm tted
during armed robbery to avoid arrest, and defendant had
no significant history of prior crimnal activity);
Stein v. State, 632 So. 2d 1361 (Fla. 1994) (sane);
LeCroy v. State, 533 So. 2d 750 (Fla. 1988) (affirm ng
deat h sentence where nurder was commi tted duri ng course

2These non-statutory factors included such things as
renorse, cooperation with | awenforcenent, and “strong reli gi ous
faith.” (R857).
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of arned robbery to avoid arrest, and defendant had no
significant history of prior crimnal activity).

Farina v. State, 801 So. 2d 44, 56-57 (Fla. 2001). If death is
proportionate in Farina, and this Court held that is was, then
that sentence is certainly proper for Anderson, who acted al one.
There is no basis for relief, and the sentence of death shoul d be
af firmed. 13
V. THE WVEI GHT G VEN TO M TI GATI ON CLAI M

On pages 44-46 of his brief, Anderson argues that the
sentencing court gave too little weight to two of the non-
statutory mtigators.* Under settled Floridalaw, the applicable
standards of reviewrelevant to mtigating circunstances are: 1)
whet her a particular circunstance is truly mtigating in nature
is a question of |aw and subject to de novo review by this Court;

2) whether a mtigating circunstance has been established by the

BEven if there were sone basis for renmoving t he col dness and
t he pecuni ary gai n aggravators fromthe sentenci ng cal cul us, the
two remai ni ng aggravators are sufficient, especially in|light of
the mniml mtigation, to support a sentence of death. See
Ferrell v. State, 680 So. 2d 390 (Fla. 1996).

“The mitigation at issue was Anderson’s enpl oynment history
and his asserted “potential for rehabilitation.” Initial Brief,
at 44. It is significant that despite having been under a
restitution order for two years, Anderson had paid |ess than
$100 (R1969), and committed this crine to get the noney to pay
that restitution. Those facts say nuch about Anderson’s
enpl oynment hi story and potential for rehabilitation, but none of
it is favorable. It would have been error to assign nore than
little weight to this “mtigation.”
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evidence in a given case is a question of fact and subject to the
conpetent substantial evidence standard; and 3) the weight
assigned to amtigating circunstance is withinthe trial court’s
di scretion and subject to the abuse of discretion standard.
Canpbell v. State, 571 So. 2d 415 (Fla. 1990). See al so, Kearse
v. State, 770 So. 2d 1119, 1134 (Fla. 2000) (observing that
whether a particular mtigating circunmstance exists and the
weight to be given to that mtigator are matters within the

di scretion of the sentencing court); Trease v. State, 768 So. 2d
1050, 1055 (Fla. 2000) (receding in part from Canpbell and
hol ding that, though a court nust consider all the mtigating
circunstances, it my assign “little or no” weight to a
mtigator); Mansfield v. State, 758 So. 2d 636 (Fla. 2000)
(explaining that the trial court may reject a claim that a
m tigating circunstance has been proven provided that the record
contains conpetent substanti al evidence to support t he
rejection).

In evaluating Anderson’s “enpl oynent hi story”, t he
sentencing court stated:

Al t hough Defendant has attended college and has

enpl oynment skills, Fred Anderson, Jr.’s Menorandum in

Support of Life Sentence aptly descri bes his enmpl oynent

history as “sporadic.” The defendant’s supervisor at

the Shell convenience store, near his house, where he

worked for a relatively short time said he was a
reliable and trusted enpl oyee. The nother of a patient
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at Florida Elks Children’s Hospital testified that the
def endant provided care for her son, and they devel oped
a friendship with the defendant. Ot her work perfornmed
by the defendant, as described in the evidence, could
be classified as odd jobs for friends or nei ghbors and
vol unteer charitable work

The ability to work and earn a living is a mtigating
ci rcunmst ance. Considering that the standard of proof is
not high, this Court is reasonably convinced that this
m tigator was proven, but gives it little weight.

(R860). The sentencing court did not abuse its discretion in
assigning little weight to Anderson’s self-described sporadic
enpl oynment history.

Wth respect to Anderson’s potential for rehabilitation, the
sentenci ng court stated:

Par agraphs 9 and 10 of Fred Anderson, Jr.’s Menorandum
i n Support of Life Sentence are consolidated for the
pur poses of di scussion. The defense presented evi dence,
and reasonably convinced this Court, that the defendant
has not created any problens or controversy while in
custody for this of fense and has attended several Bible
study courses while in the county jail. Further, he
coul d use his experience as a | eader of a church youth
group and his ability to cook for |arge groups to be
productive in prison. This Court considers this a
single nonstatutory mtigating factor and gives it
little weight.

(R860). As with Anderson’s “enpl oynment history,” the sentencing
court did not abuse its discretion in assigning little weight to
Anderson’s potential for rehabilitation. Because there is no

abuse of discretion, there is no basis for reversal. Anderson’s
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sentence of death should not be disturbed?®.

V. THE COURT PROPERLY ALLOWED EXPERT TESTI MONY
W TH RESPECT TO BLOOD PATTERN ANALYSI S

On pages 47-51 of his brief, Anderson argues that it was
error for the trial court to allow Deputy Farley Caudill to
testify as an expert in the field of blood pattern analysis. The
adm ssibility of evidence is within the sound discretion of the
trial court, and the trial court’s ruling will not be reversed
unl ess there has been a clear abuse of that discretion. Ray v.
State, 755 So. 2d 604, 610 (Fla. 2000); Zack v. State, 753 So. 2d
9, 25 (Fla. 2000); Cole v. State, 701 So. 2d 845 (Fla. 1997);
Jent v. State, 408 So. 2d 1024 (Fla. 1981); General Elec. Co. v.
Joiner, 522 U.S. 136 (1997) (stating that all evidentiary rulings
are reviewed for “abuse of discretion”).

In addressing a post-conviction <claim concerning the
qual i fications of another bl ood stain analyst, this Court stated:

assum ng for the sake of argument that Bunker's

testinmony did contain serious discrepancies that coul d

not have been di scovered during trial, we are convi nced

t hat these di screpancies did not have any i npact on the

outcome of the case in light of the overwhel m ng

evidence presented at trial in support of Correll's

guilt. Mreover, Bunker's testinmony was not crucial to
the State's case and nerely corroborated the nedica

BAnder son apparently relies on Nibert v. State, 574 So. 2d
1059 (Fla. 1990) as authority for reversal. Ni bert is
inapplicable to the facts of this case, and, in any event,
Trease sets out the state of the law, and is controlling.
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exam ner's testinmony. Correll's argunment that Bunker's
testinony greatly affected the outcome of the case
because it was the only evidence presented in support
of the State's "single-killer" theory is neritless
because there was overwhel m ng evidence of Correll's
guilt regardless of whether other perpetrators were
i nvol ved in the nmurders.

Correll v. State, 698 So. 2d 522, 524 (Fla. 1997) [footnotes
omtted]. Wiile the State does not concede that there was any
error in determning that Deputy Caudill was an expert in blood
stain analysis, it is clear that, as in Correll, the evidence
agai nst Anderson (who was literally caught in the act) presented
an unchal | engeabl e case of guilt, and, even if it was error to
all ow the expert testinmony in question, any error was harm ess
beyond a reasonable doubt. State v. DiGuilio, 491 So. 2d 1129
(Fla. 1986).

Moreover, it was not error to allow Deputy Caudill to
testify as an expert in the field of blood stain analysis. As
this Court has held:

The determnation of a witness's qualifications to
express an expert opinion is peculiarly within the
di scretion of the trial judge whose decision will not
be reversed absent a clear showi ng of error. Ramrez v.
State, 542 So. 2d 352, 355 (Fla. 1989). An expert is
permtted to express an opinion on matters i n which the
W tness has expertise when the opinion is in response
to facts disclosed to the expert at or before the
trial. 8 90.704, Fla. Stat. (1993). Section 90.702
requi res that before an expert may testify in the form
of an opinion, two prelimnary factual determ nations
must be made by the court under section 90.105. First,
the court nmust determ ne whether the subject matter is
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proper for expert testinmony, i.e., that it will assist
the trier of fact in understanding the evidence or in
determning a fact in issue. Second, the court nust
determ ne whether the witness is adequately qualified
to express an opinion on the mtter. Charles W
Ehrhardt, Florida Evidence 8§ 702.1 (1994 ed.).

At trial, before deciding this issue, the trial court
allowed Dr. Steiner's testinmony to be proffered. After
the proffer, it admtted the testinony and reasoned:

First, I'm going to, first of all -- the
doctor's qualified as a forensic pathol ogi st .
The next question is should he be able to
render an opinion which is at issue at this
poi nt .

Gentl emen, the issue here deals wi th whether
or not the position of the body is sonething
for which a nedical exam ner nornmally reaches
conclusions. And frankly, it is, when capable
of doing so, and it's clear that Dr. Steiner
is using a nunmber of itens, factors: The
phot os, the bleeding, the position of the
body, the blood spatter, |ack of bruises,
trajectory, the danage to the ear, the danage
to the nose, anpbng a nunber of factors, and
the, the issue really is whether or not his
testi nony and his concl usi ons are proper, and
frankly, that is a weight issue, not an
adm ssibility issue.

He initially says during questioning by M.
Morgan [the defense attorney] that he had
training in blood spatter. In his deposition
he says, no, he doesn't have training in
bl ood spatter; he's not a blood spatter
expert. What that nmeans is he doesn't have,
as | understand it, he doesn't have
formalized training, but he has training on
the scene in seeing these things whenever he
goes to a crine scene and it's a factor he
appl i es.

Clearly, he's not a blood spatter expert, but
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he does have expertise wth regard to
forensi c pathol ogy and one of the issues, as
he testified to in forensic pathology, is
cause of death and circunstances surroundi ng
t he death, and based upon that, | will allow
his opinion. It will be up to the jury to
determ ne whether it's a proper opinion, and
certainly cross-exam nation will be a factor
in that issue.

We believe that the trial judge's ruling does not
represent a "clear showing of error."” Although there
may be a difference of opinion regarding the weight to
be given to Dr. Steiner's testinmony concerning the
position of the victimbefore death, its adm ssibility
was within the trial judge's discretion. See Dragon v.
Grant, 429 So. 2d 1329, 1330 (Fla. 5th DCA 1983); see
al so Johnston v. State, 497 So. 2d 863, 870 (Fla. 1986)
(hol di ng t hat where of fi cer possessed wor ki ng know edge
of Lumnol testing, his testinmny concerning the
Lum nol test he performed on defendant's clothes was
not i nadm ssible on ground that he was never qualified
as an expert in blood detection). Therefore, we find
that the trial court did not err in denying appellant's
notion in |imne.

Terry v. State, 668 So. 2d 954, 961 (Fla. 1996) (enphasi s added).
The sentencing court did not abuse its discretion in finding that
Deputy Caudill was qualified as an expert in the field of bl ood
stain anal ysis, given that he had received formal instruction in
bl ood stain analysis, and has also taught that subject to other
| aw enf orcenent officers. (R1606; 1609). Clearly, Deputy Caudil

has knowl edge of the subject of bl ood stain anal ysis beyond that

of the average person and is qualified as an expert by virtue of
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his training and experience.'® Terry, supra. In deciding the sane
i ssue, this Court has held:

As his next evidentiary error, Cheshire alleges that
the trial court inproperly qualified a man named All en
MIller as an expert in blood-spatter evidence. It
appears MIller's qualifications consisted of a single
forty-hour course, three prior qualifications as an
expert and his own field experience. Wile we agree
that these qualifications are open to reasonable
guestion, we nevertheless believe that the trial court
did not abuse its discretion in allowing this expert
testi nony. Any defi ci enci es in an expert's
qual i fications, experience and testinony may be aired
on cross-exam nation, provided there is some reasonabl e
basis to qualify the expert. We believe such a basis
exi sted on this record.

Cheshire v. State, 568 So.2d 908, 913, (Fla. 1990). There is no
basis for reversal, and Anderson’s conviction should be affirnmed
in all respects.?
VI. THE DENI AL OF THE MOTI ON TO SUPPRESS
On pages 52-59 of his brief, Anderson argues that he is
entitled to a newtrial based upon the adnm ssion, in rebuttal at

the penalty phase, of his incul patory statenment. Under settled

¥The criticisnms of Deputy Caudill set out in Anderson’s
brief go to the weight of the testinony, not its adm ssibility.
Al of these matters were brought out before the jury. As set
out above, the case agai nst Anderson was virtually unassail abl e,
and any error in the adm ssion of this testinony was harnl ess.

YI't is true that Deputy Caudill had never before testified
as an expert in blood spatter anal ysis because no case in which
he did such work had ever before gone to trial. (R1610). That
fact does not render himunqualified to render an opinion.
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law, “[a] trial court's ruling on a notion to suppress comes to
t he appell ate court clothed with a presunption of correctness and
the court nust interpret the evidence and reasonabl e inferences
and deductions derived therefromin a manner nost favorable to
sustaining the trial court's ruling. McNanmara v. State, 357 So.
2d 410, 412 (Fla. 1978).” Rolling v. State, 695 So. 2d 278 (Fl a.
1997). More significantly to this case, a defendant seeking
relief based upon the denial of a notion to suppress a statenent
must preserve the issue by objection at trial when the statenent
is offered. See, Rounds v. State, 382 So.2d 775 (Fla. 3rd DCA
1980) (“... the defendant failed to preserve for appellate review
the adm ssibility of the defendant's statenments to the police as
he did not object at trial to the adm ssion of such statenents
subsequent to the denial of his pretrial notion to suppress.”)
Jones v. State, 360 So. 2d 1293 (Fla. 3d DCA 1978); Tennant v.
State, 205 So. 2d 324 (Fla. 1st DCA 1967); see Clark v. State,
363 So. 2d 331 (Fla. 1978); Rolling v. State, 695 So.2d 278, 288
n. 6 (Fla. 1997) (“Rolling objected to the adm ssion of these
statenents prior to openi ng statenents and repeated his objection
each time the evidence was introduced. Thus, this claim was
properly preserved for our review”).

In his brief, Anderson | eaves this Court with the i npression

that the State introduced an involuntary custodial statenent
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during the guilt phase of his capital trial.!'® However, the true
facts are that the statement at issue was not offered until the
|l ast witness at the end of the penalty phase of Anderson’s
trial. The State called Sergeant Janmes Jicha of the Mount Dora
Police Departnent as a rebuttal witness at the penalty phase
proceeding, and, at that time, presented testinmnony as to
Anderson’s statenment given on the afternoon of March 20, 1999.
(R2585). At no tinme did Anderson assert that the statenment was
I nvol untary, and, because that is so, the issue contained in his
brief is not preserved for review. Rolling, supra; Rounds, supra.
The <claim contained in Anderson’'s brief is, at  best,
di si ngenuous.

Mor eover, even assunm ng arguendo that the statenent was
taken in violation of Anderson’s Mranda rights, use of the
statement in rebuttal is perm ssible. Mncey v. Arizona, 437 U S.
385, 397-398, (1978) (holding that while statenments of a defendant

taken in violation of Mranda my be excluded from the

Banderson’s brief is unclear, but, in the conclusion, he
asks this Court to grant a new trial based upon the issue
contained in Point VI. If his intent was not to convey the

i npression that the incul patory statenent was used at the guilt
phase, there would be no reason to ask for a new guilt phase
proceeding. In fact, the statenment at issue cane in during the
State’s rebuttal in the penalty phase. Because the statenent
issue relates solely to the penalty phase, guilt stage relief is
unavai | abl e because no “error” took place at that point in the
trial.
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governnment's case-in-chief, a Mranda violation al one does not

prevent the wuse thereof for inpeachnment iif the defendant
testifies); Bryan v. State, 748 So. 2d 1003, 1008 (Fla. 1999).

Finally, even if the substantive issue of the denial of the
notion to suppress was properly before the Court, it would not be
a basis for relief because Anderson’s clains have no factual
basis. The transcript of Anderson’s statenment |eaves no doubt
t hat Anderson, who is college educated, (R2121), know ngly,
voluntarily, and intelligently waived his Mranda rights and gave
a statenment to |aw enforcenent. (R1354-56). Contrary to the
I npression given in Anderson’s brief, law enforcenment went to
great lengths to ensure that Anderson understood his rights and
did, infact, wish to make a statenment. (R1328, 1340, 1341, 1354-
56). There is no basis for reversal based upon this unpreserved
and di si ngenuous i ssue.

Finally, putting aside the foregoing defects with the issue
contai ned in Anderson’s brief, the fact renmains that “erroneous”
adm ssion of the custodial statenent is, at nost, harmnl ess error
in light of Anderson’s unchal |l enged adm ssi ons when he was taken
Into custody at the crinme scene. (R1398, 1404). Even if it were
possi bl e to construct an issue out of these facts, the nost that
woul d remai n woul d be harml ess error because the facts contai ned

in the statenment at issue were, in substance, before the jury
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t hrough an unchal | enged statenent. No basis for reversal exists.
VI1. THE ADM SSI ON OF PHOTOGRAPHS

On pages 60-63 of his brief, Anderson asserts that he is
entitled to a new trial based upon the adm ssion of three
phot ographs of his surviving victim?? “The test for the
adm ssibility of photographic evidence is relevance, not
necessity. See @Qudinas v. State, 693 So. 2d 953, 963 (Fla
1997). A trial court's ruling on the adm ssion of photographic
evidence will not be disturbed absent a cl ear show ng of an abuse
of discretion. I1d.”. Mansfield v. State, 758 So. 2d 636, 648
(Fla. 2000). The adm ssibility of photographs is within the sound
di scretion of the trial court. King v. State, 623 So. 2d 486, 488
(Fla. 1993); Thonpson v. State, 565 So. 2d 1311, 1314-15 (Fla.
1990); Engle v. State, 438 So. 2d 803, 809 (Fla. 1983).
Phot ographs are properly admtted to explain the nature and
| ocation of the victims wounds and the cause of death. Burns v.
State, 609 So. 2d 600 (Fla. 1992).

The phot ographs at i ssue were taken three days foll ow ng the
of fense at issue, and depict the multiple injuries sustained by

the surviving victim Marisha Scott. (R1595). These photographs

YAnder son was convi cted of Attenpted First Degree Murder in
connection with this offense. His brief does not specify whether
the clainmed error goes to this conviction, the First Degree
Mur der conviction, or both.
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show the extent of M. Scott’s injuries, are relevant to the
intent issue (as to which the State had the burden), and were
properly admtted. There is no basis for reversal.

Moreover, there is no basis for reversal Dbecause the
injuries depicted in the still photographs are al so depicted in
a video tape interview of Ms. Scott during which she identified
Anderson as the person who shot her. (R1595, 1596). Even if the
still photos should not have been admtted, the sane subject
matter was pl aced before the jury w thout objection through the
vi deot ape. At nost, the still photos were cunul ati ve of evidence
t hat was before the jury w thout objection. There is no basis for
relief.

Finally, this claimis not a basis for relief because any
error was harml ess beyond a reasonabl e doubt. State v. Di Guilio,
supra. The State’'s <case can accurately be described as
overwhel m ng, and i ncl uded Anderson being literally caught inside
t he bank hol ding the noney in one hand and the surveill ance VCR
in the other. (R1360). Anderson confessed on the spot, was
i dentified by the surviving victim and was shown in the act on
the surveillance video. (R2011). It makes no sense at all to
argue that three photographs of the survivor prejudiced
Anderson’s rights in any fashion. Wth or wthout the

phot ogr aphs, Anderson woul d have been convicted -- there is no
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basis for reversal.
VIIl. THE “CUMJULATI VE ERROR’ CLAIM

On pages 64-66 of his brief, Anderson sets out what he
claims are “errors” that, because of their “cumul ative effect,”
denied hima fair trial. The first identified claimis based upon
a comment made by a forensic serologist, and the second is based
upon a statenment nade during the State’s closing argunent. As to
the first matter, it is subject to review under the abuse of
di scretion standard since the trial court gave a curative
i nstruction rather than granting a mstrial. Cedno v. State, 545
So. 2d 495 (Fla. 3d DCA 1989). As to the second, the defendant’s
obj ecti on was overrul ed but the prosecutor was instructed not to
make, and did not repeat, the objected-to argunent -- because
that is so, there is no adverse ruling to review.

The first sub-claimis purportedly based upon an answer to
a question, during re-direct exam nation, by the State’s forensic
serol ogi st which reads as foll ows:

Forensic means -- it’s taking science and applying it

to law and in the courtroom setting and | tried to

preserve as nuch of the [blood] sanple as possible so
that additional testing could be done, if need be, by

the Defense, if they wanted to hire their own
| aboratory and do further testing on it, they could.
But as a forensic serologist, I'mtrying to get the
nost i nformation out of the stain, while yet preserving
t he stain.

(R1767). This answer canme after the follow ng, which took place
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during Anderson’s cross-exam nation of the w tness:

Q You made a cutting on the shirt or the other
cl ot hi ng wherever you found bl ood, correct?

A 1 did.

Q You did not |eave any blood behind on any of the
clothing, correct?

A. | would say not necessarily on that, because | m ght

not have taken the full cutting. From a forensic

st andpoi nt, you always try to | eave a sanple, preserve

enough sanple so that if any additional testing would

ever want to be done, there would be that opportunity,

in such case, for the Defense.
(R1761). Anderson sought no curative instruction based upon that
answer, and did not conplain until a simlar statement was made
during re-direct exam nation of the w tness, which was elicited
toclarify why the witness had not consuned (through testing) all
of the blood stains found on a particular piece of evidence
(R1762-1766). In any event, the statenment at issue is an accurate
statenent of the facts, and does not in some way shift the burden
of proof to Anderson. The nost that the statenment did was nmake
clear that the opportunity for Defense testing was preserved as
a routine part of the forensic exam nation. That accurate
statement is not a basis for relief, and, in any event, the Court
i nstructed the jury:

Ladi es and gentlenen, the last wtness's testinony,

there was a suggestion that the circunstance m ght

ari se where a Defense expert m ght cone in and exani ne

sonme of the evidence, and | just want you to disregard

t hat suggestion, and rem nd you that it is not required
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t hat the Defense prove anything, | think we have even

mentioned this instruction previously in this trial

l et me go over it briefly.

To overcone the defendant’s presunption of innocence,

the State has the burden of proving the crime wth

whi ch the defendant was conm tted and the defendant is

the person who commtted the crime. The defendant is

not required to present evidence or present anything.
(R1774-5) . 20

Assumi ng t hat the conpl ai ned- of answer was sonehow i nproper,
and the State does not concede that it was, the curative
i nstruction given by the Court was nore than sufficient to cure

any error, and the Court did not abuse its discretion in

sel ecting that remedy. Cedno, supra. The Court did not abuse its

di scretion in denying the notion for a mstrial, and, because

that is so, thereis no basis for reversal. Goodwin v. State, 751
So. 2d 537, 546 (Fla. 1999); Thomas v. State, 748 So. 2d 970, 980
(Fla. 1999); Ham lton v. State, 703 So. 2d 1038, 1041 (Fla.
1997) .

The second “curnul ative error” alleged by Anderson occurred
during the State’s closing argunment, when the prosecutor argued:
Ladies and gentlenen, ny job is not to satisfy the
defendant’s curiosity, or his attorney’s curiosity, or

the Judge’s curiosity, or even your curiosity about
these details. |’ve got one job, one job here today. If

©Anderson had initially asked for a curative instruction
(R1770), but then changed his mnd and asked for a mstrial,
whi ch was denied. (R1772).
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you fol ks have questions that you just have to have to

know t he answer to, after this trial is over, ny office

is up on the fourth floor, you are welcome to conme up

there and ask ne about any of these little details.
(R2213). Anderson objected, and the Court stated:

"1l overrule the objection but I don’t think you need

to tell themto cone up to your office and talk to you

afterwards. | think that is inproper --
(R2213). Anderson asked for no curative instruction, did not nove
for a mstrial, and the argunent was not repeated.

This issue is not preserved because no notion for mstrial
was made. This Court has clearly held:

As we explained in Spencer v. State, 645 So. 2d 377

(Fl a. 1994), defense counsel may concl ude upon

obj ection that a curative instruction will not cure the

error and choose not to request one: "Thus, a defendant

need not request a curative instruction in order to

preserve an inproper coment issue for appeal. The

I ssue is preserved if the defendant makes a tinely

specific objection and noves for a mstrial."” Id. at
383.

James v. State, 695 So. 2d 1229, 1234 (Fla. 1997) [enphasis
added]; Kearse v. State, 770 So. 2d 1119, 1130 (Fla. 2000)
(sane). Because there was no nmotion for mstrial, nothing is
preserved for review by this Court.

Alternatively, this issue is not a basis for relief because
t he conpl ai ned-of argunment is not so egregious as to have
contributed to Anderson’s conviction. Even assum ng that the

argument was inproper, the evidence against Anderson was
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overwhel m ng. Because that is the state of the record, any error
associated with this comment was harnl ess beyond a reasonable
doubt. State v. DuGuilio, supra. Anderson’s conviction should be
affirmed in all respects.
| X. THE APPRENDI CLAI M

On pages 67-73 of his brief, Anderson argues that he is
entitled to relief based on the United States Suprenme Court
decision in Apprendi v. New Jersey, 530 U S. 466 (2000). The
arguments contained in Anderson’s brief were not raised in the
trial court, despite the fact that Apprendi was deci ded on June
26, 2000, well before the notions which Anderson clains raised
t he i ssues contai ned herein were fil ed.? Because that is so, the
claims contained in Anderson’s brief were not properly preserved
bel ow, and are not available to himfor the first time on appeal .
VWhite v. State, 446 So. 2d 1031, 1034-35 (Fla. 1984) (“In the
absence of fundamental error, we wll not consider an issue
raised for the first tine on appeal.”); see also, Davis v. State,
661 So. 2d 1193 (Fla. 1995); State v. Rhoden, 448 So. 2d 1013
(Fla. 1984); Steinhorst v. State, 412 So. 2d 332 (Fla. 1982).

Alternatively and secondarily, the Apprendi -based cl ains are

not grounds for relief because Apprendi does not apply to capital

2IAnderson’ s first notions chall engi ng the death penalty act
were filed in Septenber of 2000. (R92-93).
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sentencing proceedings, as this Court has expressly held. In

MIls v. More, this Court stated:

The majority opinion in Apprendi forecloses MIIs'
cl ai m because Apprendi preserves the constitutionality

of capi tal sentencing schemes |ike Florida's.
Therefore, on its face, Apprendi is inapplicable to
this case.

MIlls v. Mwore, 786 So. 2d 532, 537 (Fla. 2001). This Court
rejected a simlar claimin Mann v. More, 794 So. 2d 595 (Fl a.
2001), and, in Card v. State, stated:

The United States Suprenme Court indicated that Apprendi

does not affect <capital sentencing schenes, see

Apprendi, 530 U. S. at 496-97, 120 S.Ct. 2348; MIIls v.

State, 786 So. 2d 547, 549 (Fla. 2001), and this Court

consistently had held that a capital jury may recomrend

a death sentence by a bare majority vote. See Thonpson

v. State, 648 So. 2d 692, 698 (Fla. 1994).
Card v. State, 26 Fla. L. Weekly S670, 675 n. 13 (Fla., Cct. 11,
2001), revised op., 27 Fla. L. Wekly S25, 30 (Fla. Dec. 20,
2001). See also, Hertz v. State, 26 Fla. L. Wekly S725 (Fl a.
Nov. 1, 2001); Looney v. State, 26 Fla. L. Wekly S733 (Fla.,
Nov. 1, 2001). The Apprendi decision is inapplicable, and there
is no basis for relief.

To the extent that additional discussion of this claimis
required, this Court, in MIIls, explained the statutory maxi num

sentence to which a defendant convicted of first degree nurder

was subj ect:
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[MI1Is] argues that the statute in effect at the tinme
of the initial trial made the maxi mum penalty for his
crime life inprisonment. Only after the jury verdict
and further sentencing proceedings, MIIs argues, coul d
death be a possible sentence. This particul ar schene,
M11ls argues, puts the sentence of death outside of the
maxi mum penalty available and triggers Apprendi
protection.

Wth regard to the statute in effect at the tine of
trial, MIls cites section 775.082(1), Florida Statutes
(1979), which provided:

A person who has been convicted of a capital
fel ony shall be punished by life inprisonnent
and shall be required to serve no |ess than
25 years before becomng eligible for parole
unl ess the proceeding held to determ ne
sentence according to the procedure set forth
in 8 921.141 results in finding by the court
t hat such person shall be punished by death,
and in the latter event such person shall be
puni shed by deat h.

8§ 775.082(1) Fla. Stat. (1979). MIIls argues that this
statute makes life inprisonment the maxi num penalty
available. MIIs argues that the statute allow ng the
judge to override the jury's recomendati on nmakes it
clear that the maxinmum possible penalty is Ilife
I mprisonnment unless and until the judge holds a
separate hearing and finds that the defendant is death
eligible.

The plain | anguage of section 775.082(1) is clear that
t he maxi mum penalty avail able for a person convicted of
a capital felony is death. When section 775.082(1) is
read in pari materia with section 921.141, Florida
Statutes, there can be no doubt that a person convicted
of a capital felony faces a maxi mum possi bl e penalty of
death. (FN4) Both sections 775.082 and 921. 141 clearly
refer to a "capital felony."” Black's Law Dictionary
defines "capital"” as "punishable by execution;
i nvol ving the death penalty." Black's Law Dictionary
200 (7th ed.1999). Merriam Webster's Collegiate
Dictionary defines "capital" as "punishable by death
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i nvol vi ng execution."™ MerriamWbster's Col | egi ate
Dictionary 169 (10th ed. 1998). Therefore, a "capital
felony" is by definition a felony that my be
puni shable by death. The nmaximum possible penalty
described in the capital sentencing schenme is clearly
deat h.

(FN4.) Section 921.141, Florida Statutes (1979),
provi des:

Upon conviction or adjudication of guilt of
a defendant of a capital felony, the court

shal | conduct a separate sent enci ng
proceedi ng to det erm ne whet her the def endant
should be sentenced to death or life

i mpri sonment as authorized by 8§ 775.082.

(3) ... Notwi thstandi ng the recomendati on of

a mpjority of the jury, the court, after

wei ghing the aggravating and mtigating

circunst ances, shall enter a sentence of life

| npri sonment or death. ..
MIlls v. Moore, 786 So. 2d 532, 537-38 (Fla. 2001). [enphasis
added]. Under Florida law, as announced by this Court, a
def endant convicted of a capital felony enters the penalty phase
(or, in the phraseology of the United States Suprenme Court, the

sel ection phase) eligible for the death penalty.?? Because that

is so, a death sentence is not an “enhancenent” of the sentence

2The version of § 775.082(1), Fla. Stat.(1999) in effect at
the time of Anderson’s trial refers to a sentence of death
first, and then to a sentence of |ife without parole. If the
1979 statute at issue in MIls mde death an avail abl e sentence,
and this Court held that it did, then the 1999 statute
applicable to Anderson |eaves no doubt that death is not an
“enhanced sentence" under Apprendi.
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-- it is a sentence that a defendant convicted of a capita
felony is eligible to receive, and which can be i nposed after the
requi red penalty phase proceedi ngs are conducted, the advisory
verdict is rendered, and the sentencing court considers that
advi sory sentence in accordance with Florida | aw

The decisions of the United States Supreme Court
interpreting Florida’ s death penalty act are in accord with the
foregoing discussion -- a Florida capital defendant is “death
eligible” based upon the jury’ s verdict of guilty of the capital
felony (i.e., first-degree murder). Unlike the statutory schenes
In some states, Florida s statute determ nes the eligibility of
a defendant to receive a death sentence at the guilt-innocence
stage of the capital trial, not during the penalty (or selection)

phase. See, Proffitt v. Florida, 428 U S. 242 (1976).

In distinguishing between the eligibility and selection
phases of a capital prosecution, the United States Suprene Court
has st at ed:

The eligibility decision fits the crime within a
defined classification. Eligibility factors al nost of
necessity require an answer to a question with a
factual nexus to the crine or the defendant so as to
"make rationally reviewable the process for inposing a
sentence of death." Arave, supra, 507 U.S., at 471, 113
S.Ct., at 1540 (internal quotation marks omtted). The
sel ection decision, on the other hand, requires
I ndi vi dual i zed sentenci ng and nust be expansi ve enough
to accommdate relevant mtigating evidence so as to
assure an assessnent of the defendant's cul pability.
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The objectives of these two inquiries can be in sone
tension, at |east when the inquiries occur at the sane
time. See Romano v. Oklahoma, 512 U.S., at 6, 114
S.Ct., at 2009 (referring to "t wo sonewhat
contradictory tasks").
Tuil aepa v. California, 512 U S. 967, 973 (1994). [enphasis
added]. The distinction between the analytical basis of the two
stages of a capital prosecution is significant, and, under
Florida |law, no argument can be made that a capital defendant
does not enter the “selection” phase eligible for a death
sentence.?® Even if Apprendi is sonmehow applicable to capital
sentencing, and even if the procedurally barred claim is
avail able to Anderson, there is no basis for relief because of
the manner in which Florida's death penalty statute operates.?

Moreover, even if Apprendi is sonmehow applicable to

Florida s capital sentencing schene, that result would not help

ZThat the capital sentencing statutes in other states may
not function in this way is not the issue, and is of no nonent
here -- Florida s statute answers the “eligibility” question at
the guilt phase of a capital trial.

“Anderson’ s argunment that aggravators are “el ements of the
crime” has been expressly rejected by this Court. Hunter wv.
State, 660 So. 2d 244, 254 (Fla. 1995); Hildwin v. State, 531
So. 2d 124, 128 (Fla. 1988), aff'd, 490 U S. 638, 109 S.Ct.
2055, 104 L.Ed.2d 728 (1989).Likewi se, the argunent that a
unani nrous jury sentence recommendation is required has been
rejected. Evans v. State, 26 Fla. L. Wekly S675 (Fla. 2001);
Sexton v. State, 775 So. 2d 923 (Fla. 2000); Alvord v. State,
322 So. 2d 533 (Fla. 1975). These sub-clains are not a basis for
relief, and, in any event, are procedurally barred for the sane
reasons that the Apprendi claimis procedurally barred.
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Anderson. Two of the aggravating circunmstances found by the
sentencing court fall within the ®“prior conviction” class of
aggravating circunmstances, and, as such, are outside any possible
reach of the Apprendi decision. In other words, no matter how
Apprendi m ght at some point be interpreted, the prior violent
felony aggravator and the wunder sentence of inprisonnent
aggravator fall outside the scope of Apprendi, and, under the
facts of this case, are sufficient to support a sentence of death
even if the other two aggravators are not considered.?®

To the extent that Anderson clains that he is entitled to
“notice” of the aggravating circunstances upon which the State
intends to rely, that claim has been consistently rejected by
this Court, and Anderson has suggested no basis for revisiting
settled Florida law. In rejecting this claim years ago, this
Court st ated:

The aggravating factors to be consi dered i n determ ni ng

the propriety of a death sentence are limted to those

set out in section 921.141(5), Florida Statutes (1987).

Therefore, there is no reason to require the State to

noti fy defendants of the aggravating factors that it

i ntends to prove. Hitchcock v. State, 413 So. 2d 741,

746 (Fla.), cert. denied, 459 U. S. 960, 103 S.Ct. 274,
74 L.Ed.2d 213 (1982). Vining's claim that Florida's

ZApprendi expressly excluded prior convictions from the
matters that nmust be found by a jury before “sentence
enhancenent” is allowable. The State does not concede that a
sentence of death, in Florida, is an “enhanced sentence” as that
termis used in Apprendi. See note 22, above.
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death penalty statute is wunconstitutional is also

w thout merit and has been consistently rejected by

this Court. See Thonpson v. State, 619 So. 2d 261, 267

(Fla.), cert. denied, --- US. ----, 114 S.Ct. 445, 126

L. Ed. 2d 378 (1993), and cases cited therein.

Vining v. State, 637 So. 2d 921, 927 (Fla. 1994); see al so, Mann
v. Moore, 794 So. 2d 595 (Fla. 2001); Medina v. State, 466 So. 2d
1046, 1048 n. 2 (Fla. 1985) (State need not provide notice
concerni ng aggravators). This claimis not a basis for relief,
and Anderson’s sentence should not be disturbed.

Li kewi se, Anderson’s claimthat the jury instruction on the
wei ghi ng of the aggravating and mtigating circunstances shifted
t he burden of proof is based upon Apprendi v. New Jersey, and is,
therefore, procedurally barred and wi thout nerit because Apprendi
I's 1napplicable. Mor eover, even discounting the Apprend
conponent of this claim it has | ong been rejected by this Court.
Hunter v. State, 660 So. 2d 244, 253 (Fla. 1995); Fotopoulos v.
State, 608 So.2d 784, 794 n. 7(Fla. 1992); Francois v. State, 423
So. 2d 357, 360 (Fla. 1982); Arango v. State, 411 So. 2d 172
(Fla.), cert. denied, 457 U S. 1140, 102 S.Ct. 2973, 73 L.Ed. 2d
1360 (1982). There is no basis for relief, and Anderson’s
conviction should be affirmed

in all respects.

This Court is well aware that, as of the filing of this
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brief, certiorari is pending in the case of Ring v. Arizona, 122
S.Ct. 865(2002), and that the executions of Anbs King and Linroy
Bottoson were stayed by the United States Suprenme Court after
both inmates filed last-mnute certiorari petitions containing
Apprendi -based clains. Regardless of +the applicability of
Apprendi to capital sentencing in general, and to Florida capital
sentencing in particular, that claimis, in the context of this
case, procedurally barred for the reasons set out above. This
Court should address the procedural bar first, and should only
consider the nerits of this claimin the alternative, in order to
protect the validity and integrity of Florida's |ong-settled
procedural bar rules.
CONCLUSI ON

VWher ef ore, based upon the foregoing argunents and

authorities, the State submts that Anderson’s convictions and

sentence of death should be affirmed in all respects.

Respectfully subm tted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

KENNETH S. NUNNELLEY
ASSI STANT ATTORNEY GENERAL
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