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INTRODUCTION 

The symbol "R. - " in this brief refers to the Record on 

Appeal which contains the transcripts of the suppresion hearing 

below. The trial transcripts are included in the "Supplemental" 

" .  The Record on Appeal which is referred to herein as "SR. - 
Appellee has also filed a Motion to Supplement Record on Appeal 

with: 1) a stipulated deposition utilized at the suppression 

hearing, and 2) the transcript of the sentencing hearing. These 

attachments to the State's motion to Supplement are referred to 

as "SR2. II 

- 



and is thus rejected by the Appellee, who s-ts the follawing account of the 

A. Sumression Hearinq 

The Appllant filed a mtion to suppress all of his oral and 

written sta-ts to government agents on the grounds that these wre  

obtained in violation of his rights under the Fifth and Sixth Arrmdmnts to 

the United States Constitution. (R. 101-106) On Febmaq 6, 1991, the trial 

court held a hearing on the suppression mtion. (R. 294-395) The defendant 

did not testify. 

Detetive G. Cadavid's deposition, admitted pursuant to a 

stipulation (R. 364-66), reflects that this witness w a s  assigned to the 

hmicide division of the City of Miami Police Ikpartmnt in 1988. (SR2. p. 3) 

€& was born in mllin, Colcanbia, the sam area that the defendant is f m .  

(SR2. p. 4 )  Cadavid spaks the dialect typical of mllin, Colcanbia. (SR2. 

p. 5) On March 16, 1988, during the investigation of the M c i d e  of five- 

year-old Julio Rivas Alfara, in M i a m i ,  Florida, Detective Martinez aakd  

Cadavid to make a telephone call to Mdellin, Colcmbia to contact the 

defendant's family, because his accent wuld help. (SR2. pp. 3-4, 10) The 

cletectives, at this t h  did not knm and had no idea that the defendant was 

in Coldia. (SR2. p. 9 )  

0 

Cadavid called and the defendant's mther identified herself. 

(SR2. p. 6) Cadavid identified himself as a hanicide detective with the City 

of M i a m i  Police Department and asked the defendant's mther if her son was 

hame and if he could speak to him. I Id. The defendant then took the phone and 

identified himself. (SR2. p. 7)  

-1- 



Cadavid again identified himself as "Detective Cadavid the City of 

M i d  Police Deprtmnt i n  Mi& i n  the United States," and stated, "nicely 

that I needed to ta lk  to  him about a problem here, that happened here in 

M i d .  I' - Id. The defendant immdiately responded that, "Yes, I knaw. I 'M in 

trouble," and stated that he wanted to  CQW back to Mi&. a. The defendant 

then added that he could not caw back to the United States because of a lack 

of proper documentation and money. (SR2. p. 8)  Cadavid respondd that he 

could help with the documentation thmugh the Amrican Einbaesy and also 

provide h i m  with plane fare to  the United States. _I Id. Cadavid also told the 

defendant that he would have to go before a judge, and that he vmuld have to 

stand trial. (SR2. p. 12)  The defendant did not ask, and Cadavid did not 

m t i o n ,  the penalty for hcanicicle. (SR2. p. 13) The defendant then gave 

Cadavid another telephone n m b r  where he could be contacted after Cadavid 

made arrangements w i t h  the American Embassy. (SR2. p. 12)  The telephone 

conversation was brief, having lasted for "five minutes or less" in its 

entirety. (SR2. p. 8) Cadavid did not advise the defendant of any Wanda 

rights. 

Cadavid then called the American msy in Ibgota, Colanbia, and 

spoke to  Rubin Mumz. (SR2. pp. 15, 19)  Cadavid told the latter that he had a 

rrrurder i n  Miami, that  the offender was now i n  Medellin, Colcsnbia, and that the 

offender was willing to  return to  the United States, but that  he needed a visa 

to  do so. (SR2. pp. 10-11) Cadavid did not speak in terms of extradition, 

which was not a t  issue as the defendant had vo lun tee red  to caw back to  the 

United States. (SR2. 11) 

On the s m e  day, Cadavid called the defendant back. (SFQ. p. 14) 

The defendant was not h e ,  but his brother anmenxi. Id. Cadavid again 
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identified himself as a detective f m  Miami. __. Id. The defendant's brother 

stated that the defendant was planning to return to the united States as soon 

as possible and asked i f  the police would pay for the defendant's plane ticket 

because the family had no mney. (SR2. p. 15) Cadavid stated tha t  the police 

department: would pay for the ticket. (SR2. 14) He then gave the defendant's 

brother the telqhone numbr and m of Rubin Mmoz, a t  the American E;hlbassy 

i n  Ebgota, as a contact p o n  who d d  help mke travel and visa 

arrangamts for the defendant. (SR2. 14, 19)  The defendant's brother, in 

this conversation, also mtioned that the defendant suffered fram chronic 

epileptic seizures and had been through psychiatric treatment when he was 18 

to 20 years old, in Colanbia. - Id. The defendant's brother stated that he 

could v i d e  the medical pager work and Cadavid asked him to send it. (SR2. 

15) Cadavid never rezeived any papr w r k .  Thereafter, Cadavid had no 

contact w i t h  the defendant, whan he has m w x  even n e t .  (SR2. 15, 18) 

b n o z  testified that in March, 1988, he was a "legal attache'' 

assigned to the United States anbassy in wta, Colcsnbia. (R. 299) m a 1  

attaches are diplcanats assigned by the F.B.I. to united States' embassies 

m e a s ,  as State n t  officials. Id. They are liaison officers w i t h  

the host country l aw enforcerrent and security agencies. Id. One of their 

functions is also to assist any law enforcement agency i n  the United States, 

local, state or federal, i n  l aw enforcemnt investigatory matters overseas. 

(R. 301) Haever, legal attaches do not have any jurisdiction to  perform any 

law enforcenent function, such as arresting, etc., i n  the host countries. (R. 

312) 

Mmoz stated that i n  March, 1988, he seceived a message f m  the 

Miami Police m n t  that they wanted assistance in obtaining a visa for a 
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defendant who had volunteered to return t o  the united States. (R. 300, 308) 

MWDZ was not i n  any way part of the hmicide investigation proceeding in the 

City of fi& police Deparhmt. (R. 303) He was not even aware of the 

charges at the t h .  - Id. 

Thereafter, on March 24, 1988, Mumz received a telephone call 

frm the defendant. (R. 300) Mumz took the call because of the previous 

message f m  the Mimi police department. Id. The defendant stated that he 

was calling f m n  his h m ~  in Medellin, Colmbia. (R. 300, 301) The defendant 

added that he had s p h  to  detectives froan the Miami Police m n t ,  "and 

that he had s c m  pmblems in the States, that he was wanted for a mrder, and 

he wanted to return to, i n  effect,  face the music. He had l e f t  Miami  

in i t ia l ly  for fear of what would happen t o  klm and once he retun-& to his 

ham in H e l l i n ,  his family apparently talked him into going back and facing 

0 prosecution." (R. 303) 

The defendant also stated that he had caused the death of his 

girlfriend's son. (R. 305) He explained that he had been living W i t h  the 

nuther of the victim. I Id. They had planned to get mmid and he had been 

giving her his paychda. (R. 305) Them had been an argument and the 

defendant had seen the mther in a vehicle with another man, kissing. Id. The 

defendant had confronted her and she had told h i m  that she did not want 

anything more to do with him. u. 
son off a bridge at  the causeway and let the bay druwn. Id. 

The defendant then stated that he threw hey 

The defendant 

prefaced his explanation of the killing by stating t o  l&moz that: "as a Latin 

you would understand the best way to get to  a wman is through her children." 

- Id. 
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Mmoz told the defendant that the latter would need a Colanbian 

passport prior to procuring a visa to return t o  the united States. (R. 301) 

The defendant w a  advised that Munoz could not assist lzim in obtaining a 

Colmbian passport. The defendant was told he would have to obtain the 

passport on his awn by obtaining a national identification card or the 

equivalent of a military card E m  the Colcanbian govemtmt. (R. 302) 

W i n g  the c m e  of this telephone conversation, b n o z  did not 

read the defendant any Miranda rights. (R. 307) The defendant did seem 

concerned about the judicial system in the united States and indicated that he 

could not afford an attormy. (R. 310) He want& to h o w  the procedure under 

the circumstances. - Id. Mmoz told the defendant that, "an attorney muld be 

appointed for him, . . . that he had the s a ~ e  rights and privileges as any 

other United States citizen before a court of law in the Unit& States. I' Id. 
l411-102 had a total of three (3) telephone conversations with the 

defendant. (R. 305) After the f i r s t  telephone call detailed above, which was 

initiated by the defendant, m z  telepharaed the defendant twice, at the 

latter's hcane in Medellin. (R. 306, 314) The latter tm conversations bere 

with the defendant and his mther regarding the defendant's progress in 

obtaining his Coldian passport. Id. ultimately, Mmoz did not assist or 

obtain a visa for the defendant. - Id. The defendant r e t d  ta the United 

States without ever visiting the united States anbassy in Wta; apparently 

he went to the embassy in Barranquilla, Coldia, instead. (R. 307) All of 

Mmoz's contacts with the defendant WE through telephone conversations, 

hewn the cities of mta and Medellin; m o z  never even met the defendant. 

(R .  314) 
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Detective E. Martinez testified that he was the lead investigator 

in this Mcide. Four days after the n'wder of the victim, on February 18, 

1988, Martinez obtained a warrant for the defendant's amzest. (R. 350) 

H c ~ w v e r ,  the defendant could not be a r r e s t d  as the police could not find him. 

Martinez had listened to the March 16, 1988 c o m a t i o n  ktwsen 

the defendant and Detective Cadavid on an extension telephone. (R. 318) 

Themafter, on March 24, 1988, prior to the defendant's conversation with 

h n o z ,  Martinez called the defendant at the alternate n m h r  given by the 

latter to Lktective Cadavid. Martinez told the defendant that F.B.I. Agent 

Mmoz at the American m s s y  in Colcmbia m l d  assist in obtaining a visa for 

him. Martinez identified himself as a police officer fsQn the City of Miami 

Police n t  investigating the death of Julio Rivas. (R. 322) M a r t h z ,  

at a11 ths, info- the defendant that there was a warrant for his arrest 

for this M c i d e  and that he would be arrested upon arrival in the United 

States. (R. 364) Martinez also gave his telephone n d r  at the City of Miami 

Police -t to the defendant. (R. 322) 

Thereafter, several telephone conversations ensued be- the 

defendant and Martinez. The defendant initiated s a w  of t h i s  contact by 

calling Martinez at the police depmtxent in Miami. Id. In one of these 

telephone cornrersations, the defendant told Martinez that he was nqn?sented 

by an imnigration attorney in Miami who was in possession of his 

identification card, which was needed for obtaining his Colcanbian passport. 

(R. 357) E.Ie asked Martinez to contact this attorney and obtain the 

identification card for him. I Id. Martinez did contact the imnigration 

attorney, but the latter was not in possession of the card. During the course 

of the conversation with the inrnigration attorney, the latter info& 
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I) ~ a r t b z  that the defendant had stated he k i n g  represemci an attorney 

naTned Martinez. (R. 355) Detective Martinez imnediately called the defendant 

to inform the latter once again that he was a police officer and to clarify 

any confusion on the part of the defendant. (R. 354-5) I-Imwer, the defendant 

admitted that he had always l aown  Martinez's identity and status, and that  he 

w a s  not confused. Id. 
The remainder of Martinez's telephone contacts with the defendant 

involved priodical checks on the latter's progress in obtaining the proper 

-nation for entry to the united States. During one of these telephone 

conversations, the defendant requested "confidentiality," but only in terms of 

"media coverage." (R. 353) !Che defendant also stated that he liked working 

and inquired as to the availability of jobs in prison. (R. 354) Martinez 

respondd that work was per se available in prison, but never indicated or 

p d s e d  that the defendant wmld have a jab in prison. Id. Martinez did not 
advise the defendant of any U& rights in my of his telephone 

0 
conversations. 

Finally, the defendant called Martinez, informed him that he had 

obtained the proper docunrentation, and asM if Martinez wxld send him a 

plane ticket. ~artinez went  to the Miami International Airport and arranged 

for a tickt to be transferred to the airport in Colcanbia. (R. 321) The 

defendant then pickd up this ticket at the ticket cater in the Colcanbian 

airport. He barded a plane to Miami alone, unacccarrpanied by any law 

enfarcment agents, foreign, federal or state. (R. 324) 

Upon arrival in Miami at 1:00 p.m. an April 11, 1988, the 

defendant was m t  by Martinez at the abprt. (R. 324, 327) Martinez 

identified himself and assisted the defendant through custms without asking 

8 
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a any questions, and without any discussion with the defendant. (R. 325-26) 

upon exiting the aixprt, ~artinez info& the defendant that he was under: 

arrest for the Mcide  of Julio Rivas and read him his Wanda rights in 

Spanish. Martinez ascertaind that the defendant had a sixth grade education, 

understood his rights, was coherent, did not appar under the influence of 

narcotics or alcohol, and was not threatened or prcanised anything i n  return 

for making any s t a t m t s .  (R .  326, 333-35) Martinez had also been previously 

informed by the defendant's family that the defendant was under medication for 

epilepsy. (R. 361) H e  then inquired i f  the defendant had taken his medication 

and whether he needed any. Id. The defendant had talren his Indication for 

that day. (R. 160) This Illedication, Ikpabte, did not cause any 

disorientation in the defendant. - Id. The defendant waived his Mirmda rights, 

and stated that he wanted to  nuke a s t a t a e n t  and did not want an a t t o w  

present. (R.  329) 

Martinez then placed the defendant i n  his vehicle. The defendant 

was not handcuffed. During the car ride out of the airport, the defendant 

admitted having thrown the victim off of a bridge on the Rickenback 

Causeway. (R. 330) Martinez asked i f  the defendant n l d  shuw him the exact 

location. The defendant consented. Id. Due to the timing of the defendant's 

arrival, Martinez asked if the defendant wanted lunch. (R. 329) In accordance 

with the defendant's w i s h e s ,  the t w o  VJent to  lunch a t  a local Wencty's 

restaurant. The defendant then directed Martinez to  the Rickenbacker 

museway, told him to make a U-turn on the high bridge, Pam11 bridge, count& 

four posts, and told l f a r t h z  to stop. He then stated that on the day of the 

crime he had stopped his car there, raised the hood i n  order to  pretend he was 

stranded, and had then thruwn the child off the bridge a t  that location. (R, 

330-31) 
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Martinez then drwe the defendant to the police headquartem. (R. 

331) At the station, Martinez placed a wri t ten Wanda waiver form in fmnt  

of the deferadant, and again read him his Miranda rights. (R. 331-39) The 

defendant again aclcnowLedged his rights, placed his initials beside each of 

the rights, and signed the waiver form in the presence of Martinez and another 

w i t n e s s ,  officer Sam. Id. 
Approximately t w o  hours after his arrival in Miami, the defendant 

then gave a tape recorded statement to ~artinez, wherein he again acknowledg;ed 

his Wanda rights and waived than. (R. 342-45) A f t e r  the tape = O W  

statmmt,  Martinez asked the defendant i f  he m l d  consent to a video 

recording of his statment. (R .  345) Tfae defendant consented and imdiately 

a video morded s tu tmmt  was given in which he again acknowledged his 

Miranda rights and waived than. (R. 345-46) The defendant was then jailed. 

The defendant did not testify. The tape recoded and video 

m0nM statemnts wens both r e v i e d  by the tr ial  judge. (R.  349) After 

hearing arguments fmn both the State and the defense on February 8, 1988, the 

t r ia l  court denied the defendant's mtion to  suppress. (R. 395) 

B. G u i l t  Phase 

The t r i a l  of this cause began on February 13, 1991 before the 

Honorable A. Kornblum. 

1. State's Case 

Lester Escoto testified that on F e b r u q  14, 1988 he was a 

security guard at a high-rise located a t  1865 Brickell Avenue, Mami, Florida. 

(SR. 329) The building has a marina where bats are parked. (SR. 332) A t  

approximately 3:OO to  3:30 p.m. that afternoon, Escoto went to the dock area 

and observed the body of a child floating in  the water. (SR. 330, 332) Escoto e 
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e and a co-wrker, F. Tria, jmpd in the water, taok the child out and placed 

him on top of the dock. (SR. 333) The child was dead. (SR. 334) Escoto 

observed various bruises on the child's bocty. g. 
Pr ior  to retrieving the body, police and f i r e  rescue had b n  

called and arrived a t  the scene qyickly. (SR. 335) Efforts to revive the 

child were not successful. - Id. A crime scene technician, H. Infante, 

photographed the bdy. (SR. 309) Hcanicide Detective Martinez was also present 

at the scene and took the phatas to a residence w h e m  a missing child had been 

reprtd that afternoon. (SR. 541) The dead child was then identified as five 

year old Julio Rivas Alfara by his mther, Graciela Alfara. Id. Graciela 

Alfara also reported that the defendant could not be found at that t i m e .  (SR. 

562) 

Harlan Alfara testified that he has lived w i t h  his aunt, Graciela 

Alfara, and his t w o  cousins, Evelyn and Julio since 1986, in Miami. (SR. 346, 

355) This witness had known the defendant fram approximately t w o  months prior 

to February 14, 1988 because defendant had ZIYJved into their house. (SR. 347) 

He and the defendant SM a rolan in the back of the house. (SR. 360-61) The 

defendant got him a job at his uwn place of wrk, the Sheraton Hotel in Key 

Biscayne. (SR. 357) The defendant wuld give Graciela mney for rent 

pymnts. (SR. 362) A t  work, the defendant had told Harlan that he loved 

Graciela, but that she didn't luve him, and asked Harlan for his help. (SR. 

362) The witness had told the defendant that there was nothing he could or 

w l d  do. Id. 

@ 

On February 13, 1988, Harlan arzr ivd  ham a t  appmximtely 7 or 8 

p.m. Id. Harlan watched television and did not speak to the defendant, as the 

latter appeared to be thinking, (SR. 363) Harlan then went to  bed and mke at e 
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r) appsroXimately 12:30 a.m. , having heard what sounded lib an argument in the 

living roam. (SR. 365) He did not hear what was said and fell asleep witkin 

fiveminutes. (SR. 366) 

The witness woke at 7:OO a.m. on February 14, 1988. (SR. 369) The 

defendant was male and dressed. (SR. 369) The victim was also in the living 

man, watching television. (SR. 372) The defendant looked "strange," like 

" S Q I E O ~  is not slqing and stays up thinking. 'I (SR. 370) He did not look as 

if he had been crying or under the influence of alcohol, drugs or mectication. 

Id. Harlan asM if the defendant was  going to work, and the defendant stated 

that he was not. Id. Harlan then went into the SW at apximately 7:30 

a.m. and heard the defendant and the victim leave while he was in the shower. 

(SR. 350) 

Harlan then wmt to w r k  and came haw at approximately 4:30 p.m. 

The defendant had not appeared at his place of mrk. Graciela @ (SR. 351) 

was looking for her son and the defendant. 

Francisca Bbrgan testified that she was a waitress at the 

Cafeteria Blanquita for approximately eight (8) mnths prior to February 14, 

1988. (SR. 374-75) Graciela Alfara also m r M  at this cafeteria. (SR. 375) 

Ms. mqan h e w  the defendant, as the latter was a custcmer of the cafeteria 

and would came in once or twice a WAC during the period when she worked 

there. (SR. 382) On February 14, 1988, the defendant arrived at the cafeteria 

at approximately 8:OO to 8:30 a.m. (SR. 376) The witness served the 

defendant coffee and cigarettes at that time. rd. The defendant awared 

~~noml,'f like he usually appeared. (SR. 382-83) 

Juan Landrim testified that on February 14, 1988 he wnt to the 

Cafeteria Blanqyita at appmximately 8 to 8:15 a.m. (SR. 385) The defendant 
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arrived a few minutes later i n  his Volvo. - Id. This witness had known the 

defendant for six years prior to that date. (SR. 385, 392) M r .  Landrim is a 

carpenter and the defendant had been his t%dpr.tt (SR. 393, 385) H e  also 

h s w  the defendant f m  frequenting the cafeteria. (SR. 385) 

M r .  Lnndrian and the defendant sat together a t  the counter and the 

latter had coffee. (SR. 386) The defendant told him "that bitch is going to  

renmbr m for the rest of her l i f e . "  Id. Ijondrian knw that the defendant 

was talking abcrut Graciela Alfara. H e  lakew that they had planned to  be 

married but had broken up a week before, because he had spoken to  the 

defendant several days before this. (SR. 386-7, 391) The & f e t  repeated 

his CQTMents abut Graciela t'mtwnhring him for the rest of her l i f e , "  

SeVeral t h s .  (SR. 387) He appeared "very calm" while making these c-nts. 

(SR. 388) The defendant then left the cafeteria a few minutes later. (SR. 

Graciela Alfara testified that at approximately 1O:OO to 10:30 

a.m. on February 14, 1988 the defendant. call& her house. (SR. 492-93) Her 

daughter answrd the call but she did not speak ta the defendant. 

Gmciela is a waitress at Cafeteria B l m q u i t a .  (SR. 491) F & T  

14, 1988 was her day off fran work. (SR. 492) She had laawn the defendant by 

sight for approximately seven mnths, because he was a custcaner at the 

cafeteria. (SR. 494) The defendant had lived a t  her house, i n  a rucan i n  the 

back, for a~roximately a mnth. (SR. 494, 499) The defendant paid her $150 

toward ren t  when he f i r s t  mJved in. (SR. 503) Several days after he nmved in, 

Graciela had intimate relations with the defendant. (SR. 499-500) Jhmver,  

these relations s t q p d  several days later because the defendant touched 

Graciela's daughter's breasts. (SR. 500-01) Graciela then asked the defendant 
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a t o  m3ve out of her house. (SR. 502) The deferadant asked to stay until 

February 15, 1988, because that was w h a  he would get paid. (SR. 502) 

Graciela stated that  she had never discussed marriage plans w i t h  the 

defendant. (SR. 500) 

On February 13, 1988, Graciela had been waiting for the defendant 

to mve out and he had pack4 his clothes. (SR. 518) A f t e r  work that day, she 

mt out to  dinner w i t h  a customer. (SR. 505-508) The Cust- drove her hare 

at appmximtely 11:30 p.m. (SR. 508-509) Graciela w m t  into the house and 

the defendant askd her where she had been. (SR. 510) Graciela told him and 

added that, "he has nathhg to do with m e . "  (SR. 511-12) The defendant was 

nwvous but not angry, and talked about "why I was doing this and he hadn't 

done anything bad to m." (SR. 511) The discussion lasted appmximtely one- 

half hour and Graciela wnt  to sleep with her daughter, as the defendant was 

sleeping on the sofa. (SR. 513, 514) 

On February 14, 1988 Graciela woke at  7:OO a.m. in order to wake 

Harlan up for work. (SR. 515) The &fendant was up and did not sp=ak t o  her. 

Id. She vent back to  sleep u n t i l  10t30 when the defendant called the house. 

(SR. 516) She then looked f a r  her five year old son, Julio, but could not 

find him. (SR. 495) When Harlan arrived hcm~ in the afternoon and told her 

that the defendant had not been a t  work, she called the palice to report her 

son missing. (SR. 495-6) Graciela had never before, OK on that day, given the 

defendant permission to take her son away fran h. (SR. 493) 

Pedro Salazar testif ied that  the defendant arrived a t  his house a t  

approximately m n  on February 14, 1988. (SR. 406) Salazar did not hear the 

defendant's car and thought that the latter had walked. (SR. 407) This 

witness had kmwn the defendant for approximately three years and was "like a 

II) 
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0 brother" to him. (SR. 416) The defendant told Salazar that, he had to leave 

the cQuntsy, was in a rush, and m l d  like a ride to the airport. (SR. 407) 

The defendant SEX& nervous at t h i s  time and his hands and body mre shaking. 

(SR. 429) 

The defendant told Salazar that he "threw a child over the 

bridge,'' "the Key Biscayne bridge," earlier that day. (SR. 407-8) The 

defendant had added that he also "squeezed the bay's neck," and saw the child 

floating in the wuter after he had thrown him. (SR. 409, 415) 

Salazar also noticed a "scratch" on the defendant's neck. (SR. 

The defendant explained that he had taken "revenge" h a u s e  the child's 

Salazar 

413) 

mther had gone out with another man and he was jealous. (SR. 411-12) 

drove the defendant to the a*=. (SR. 412) 

Dr. Thanas L e e ,  an ocearqrapher at  the University of Miami, was 

qualified as an e x p r t  pursuant to the stipulation of the parties. (SR. 520- 

522) He testified that he had consulted the records of weathe and tide 

conditions, and studied the condition of the waters of Biscayne Bay in the 

sea of Rickerhcker Causeway. (SR. 523-52) In his ophion, the b d y  of a 

f ive year old child thruwn fran the I?cw=11 Bridge at appmximately 1O:OO to 

10:30 a.m. February 14, 1988 was consistent with the bocty floating to around 

the area it w a s  rw=avered at 3:OO-3:30 p.m. that day. 

0 

The defendant's vehicle was3 found the next day by Detectiw 

Martinez in Coral Gables (SR. 542, 32), close to where the Salazar family 

lived. (SR. 545) Detective Martinez observed that the dashboard of the 

vehicle had been pulled apart and damaged. (SR. 543) The air conditioning 

panel was off the dashboard, with the hob of one of the switches having 

fallen to the floor. The damage was consistent with smthing having came a 
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@ into contact with the -1. (SR. 323-26) 

the trunk. (SR. 326) 

A bag of male clothhlg was found in 

The mdical examiner testified that the child's cause of death wa8 

asphyxia. (SR. 751) The child's neck had a large bruise, consistent with the 

child being grasped at the upper part of his neck with a hand, and also 

consistent with attezrp?ted strangulation. (SR. 748-49) The child's lungs w x e  

also unusual in that they wxe not only hyprinflated and congested with 

blood, but also the airways had a considerable am3unt of frothy material, 

i.e., air mixed with fluid. (SR. 749) Asphyxia and death were caused by both 

strangulation and drcwmn ' g. (SR. 750) 

The threefoot nine inch, fifty-tm pound k d y ,  also had nummus 

other bruises. There was a large bruise on the right thigh (SR. 73) , a few 
bruises an the right leg (SR. 744), a numbr of bruises on the side and center 

of the chest (SR. 737), anrl mltiple abrasions on the face and forehead. (SR. 

741) The abrasions on the face and forehead had distinctive gecmtric 

configurations, consistent with the child's head and face being knock;ed or 

pressed into S c a - E t h m  ' g with a similar configuration. (SR. 741) 

0 

The injuries to the legs, chest, face and head were consistent 

with a struggle in the car, with the b d y  ccaning into contact with protruding 

sharp objects. (SR. 757) All of these injuries w a x  "recent," occurring near 

the t h  of death (SR. 741-42), while the child was still alive. (SR. 743-44) 

!!?he child did not have any of these injuries beforehand, according to his 

IW*. (SR. 755) 

Finally, Iktective Cadavid, Mr. W o z  and Detective Martinez 

testified in substantial confomity with theit: testimrry at the suppression 

hearing, detailed at pp. 1-9 herein. The defendant's tape recorded and video e 
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record& confessions w e r e  admitted into widence through Martinez' testimony, 

and translated transcripts themof were  plblished to the jury. 

The defendant's confessions re f lec t  that he was 31 y~3ars old at 

the t ine  of the c r h .  (SR. 598) He had l i d  in the United States for 

eleven years. (R. 158) He m t  Graciela Alfara approximtely 2 to 3 years 

prior to the crime, at the cafeteria. (R. 138) He "ljJced her'' and used to 

give her good t ips. ' '  - Id. He mwed into her house approximately 3 1/2 mnths 

prior to the  hdcide. (R. 162) She had asked h i m  to  help her mve and he 

felt sorry for her. (R. 139) He therefore IIy3ved in and would give her money 

for m t ,  groceries, etc. Id. 
The defendant had stated that they had wdding plans for 

February 15, 1988. (R. 164, 167) Haever, "as the date cam near she would 

say to  m, 'no, ' that each one should go there (sic) uwn way and vie wuld  

continue to see each other and everything. But I said, 'Yes, to her, . . . " 
(R. 164) 

On February 13, 1988, the defendant got out of work s l y ,  mt 

to the cafeteria,  and saw Graciela getting into another male's vehicle. (R. 

164) The defendant stated that he "didn't like that," so he had a beer and 

w n t  to the house. - Id. Graciela was not  ha^, so t he  defendant wnt looking 

for her and was told by hi3 friends that she was "exploiting" him.  (R. 165) 

The defendant v e n t  to the house, "quiet and with cqlexes." - Id. Graciela 

arrived around midnight and the defendant saw her kissing and then came into 

the house with a rose and cosmetics. Id. The defendant grabbed her roughly 

and asked her if she was aware of what she was doing. Id. She responded, 

"Yes" (g.), and told him she did not love him. (R. 141)  The conversation 
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0 was brief, and the defendant ''kept telling her, get a ldfe and stab m." (R. 

141-142) Graciela then went to her man and the defendant remained on the 

sofa. (R. 142, 166) 

At approximately 7:30 a.m. the next day, the child, Julio, went 

into the living rocm. (R .  142) The defendant told the child to go out by the 

back door and ge t  into his car so they muld go to wrk.  (R. 142) The child 

did so without telling anybdy .  (R. 167) The defendant s t a t d  that at t k i e  

point, "it cam into my mind that, that wuld be my mgemze. Then she will 

he s o q  for the rest of her life." (R. 142) 

The defendant and Julio then left i n  kis car and went to  the 

cafeteria. (R. 168) The defendant told the child to stay in the car, and 

went inside himself for coffee. Id. The defendant told hie friends at the 

cafeteria, "she's going to be somy for the rest of her life." Kis 

"intentions then was to go and revenge myself w i t h  the child." Id. When he 

said "she is going to be SOT . . . , he meant that he was going to take the 

child and "drowni' him. (R. 169) 

a 

Having finished his coffee, the defendant s t a t d  that he then 

"took off for Key Biscayne, my ~olrpose already was to thxm h i m  in the sea. " 

He kept going around Key Biscayne but "was not capable, 'I "did not dare, " 

until he called up the house. (R. 142, 170) When Graciela did not speak to  

him, he wmt to €'miell midge, and parked the car at the fourth post on the 

bridge. (R. 170) H e  then opened and raised the hood, "just in case, if 

people would ses us they would think w e  w e r e  broken down, but we *re not, it 

was so to t h r m  the child there." (R. 144) The defendant then went to the 

passenger side, opened the door, took the child out and t h m w  him over the 

bridge. - Id. Detective m i n e z  testified that the location on the bridge ' pointed Out by the defendant was 70 feet  above water. (SR. 575) 
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a The defendant then drwe may and ahndoned his car, after 

taking s a w  clothing out of it. (R. 171) When a s k d  about the darrrage to the 

car's dashboard, the defendant stated that he had inflicted the damage 

himself, in an effort to burn the car, after abandoning it. (R .  173) The 

defendant then walked to his friend Salazar's house where he told the latter 

what he had done. (R.  146) He bathd  and changed his clothes at Salazar's 

h e .  Id. He then obtained s- mney frcan Salazar, was driven to the 

a ixpr t  and flew to puerto Rico under an assumed name. a. Thereafter, his 
family sent him a ticket and he w e n t  to Colanbia. (R. 148) 

In Colcanbia, the defendant told his family what he had done and 

they viere  frightened. (R. 178) The defendant "didn't feel right in Medellin" 

arad was thinking of caning to Chicago or Nav York, until the police called 

h im and talked to him. Id. Speaking with the police gave him "mre courage, It 

and he "returned to pay for what I did." (R. 178-9) The defendant stated, 

"I don't haw if I did it in a nmrrent of a madness, desesparation, or my 

illness, I don't h a v  huw to qualify it, but what I did was not correct." (R. 

179) J3e added that, "I hop they might give me mrk to mrk in the prison 

itself,". (R. 179) 

a 

2. The Defense case 

The defendant testified on his own behalf. (SR. 766-836) He 

stated that he was tkirty three years old at the tim of trial. (SR. 766) €& 

was born in mllin, Cold ia ,  but had l e f t  there and lived in Bahamas, 

Panama and Venezuela prior to caning to the U n i t e d  States in 1980. J& Upon 

arrival in the United States, he bqan mrking with a restaurant chain. (Sr. 

767) He has never been nrarried and has no children. (SR. 768) His family, 

parents and five brothers and sisters, live in &k&llin,  Colcsnbia. (Sr. 768- 
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1) 69) He is epileptic and smetinres takes medication for his condition. (SR. 

780, 782) The defendant then testified abut  his relationship with Graciela 

Alfara in  substantial conformity w i t h  his confessions detailed abwe. (SR. 

768-94 ) 

AS to  the facts of t h i s  crime, hcrwwer, the defendant testified 

that he left with the victim in order to personally inform his bosses that he 

would not be working that  day. (SR. 795) A t  the cafeteria he did tell his 

friend that Gcaciela would fee l  sorry. J3mever, he really meant that he 

m l d  "beat" Graciela and her male friend, i f  they t o g e m  again. (SR. 

796) The defendant stated that he then went to  his place of mrk but prior 

to reaching it, he changed his mind and decided to  take the child back hcsne. 

Id. On the way back to the house, the car developed mechanical problems on 

the bridge and stapped. ~ Id. H e  then got out of the car, raised the hood and 

''forgot" about the child. Jd-. He then heard a scream and saw the child 

floating in the water. (SR. 797) The defendant then testifid that he ran 

away because he thought, "since I had the problem w i t h  her the previous 

night, they're going to think that I did it." 

W i t h  respt  to  his confession, the defendant testified that 

Detective Martinez ''lied" and "tricked" Nm. (SR. 810) He stated that tkis 

detective had told him that he had a bmther i n  jail, who mrk4 during the 

day and only slept a t  the jail a t  night, and that the defendant m l d  be able 

to do the same. Id. The defendant then agreed to say what Martinez told h i m  

to. (SR. 810-811, 814) 

The defense rested after the defendant's t e s t h n y .  (SR. 836) 

The State then presented Detective Martinez as a rebuttal witness. Id. 
Martinez testifid that he does not have a brother i n  jail ,  that he never 
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told the defendant that he could go out and work like his brother, and that 

he never rehearsed or told the defendant w h a t  to say. (SR. 836-37) 
8 

The jwy found the defendant guilty of kidnaping and first 

degre Itnuder on February 19, 1991. (SR. 963) 

C. Penalty Phase 

The penalty phase before the jwy cxmmnced on March 4,  1991. 

(SR. 968 et sq.) The State presented no additional witnesses, and mde 

argument based upon the evidence frcm the gui l t  phase. (SR. 977) The defense 

presented six (6) witnesses. 

Detective Martinez testified that during the course of his 

investigation, he det- that the defendant has no recoxd of prior felony 

convictions. (SR. 979) Martinez also added that the defendant returned 

vohntarily, and without any threats to influence his decision. (SR. 981) 

Juan Lnndrian testified that he had known the defendant for 

approximately eight years and saw him almost on a daily basis. (SR. 983) He 

never saw the defendant engaging in criminal activity, or acting violently. 

Id. The defendant was hard vmrking and never indulged in narcotics or 

alcohol in significant m t s .  (SR. 983-4) The defendant would take a pill 

every t m  days for epilepsy. (SR. 989) He never saw the defendant act in any 

abnormal Manner. (SR. 984-5) 

Pedro Salazar testifid that the defendant has been his family's 

friend for more than three y e a s .  (SR. 990) The defendant had lived with the 

Salazar family far approximately six mnths. - Id. This witness had never seen 

the defendant taking narcotics or dr ink ing  alcohol in excess. (SR. 991) The 

defendant had not engaged in any criminal activity, and was a hard mrkhg 

individual. Id. 
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Adelfa Salazar, Pedro's mther, testified that the defendant was 

a close friend and she trusted him enough to allaw him to live at their 

house. (SR. 994) She never saw him engage in any criminal, imnoral or anti- 

social bhavior, and he was hard working and respectful. (SR. 995)  The 

defendant had several epileptic attacks when he lived w i t h  them; the 

deferadant wuld have strong convulsions and couldn't rerrmhr what ham 

during these attacks. (SR. 996) 

Marta =lazar, who also lived with Pedro and adelfa, testifid 

in substantial confomity with the other t v a  witnesses. 

DK. mu1 testified that  he is a neurologist in M e ,  

Florida. (SR. 1005) In 1984 he treated the defendant after the latter had an 

epileptic attack. (SR. 1006) The defendant had epilepsy and a history of 

seizures for several years. (SR. 1007) H e  had previously been treat& with 

anti-comlsion mdication, which had ceased to be effective. (SR. 1007, 

1009) Dr. Lopez thus prescribed another anti-comlsion medication in March, 

1984. Subsequently this medication was also changed. (SR. 1010-11) The side 

effects of the last medication prescribed by -2, Wte, are s-ch 

uPSetS, nausea, might gab, and a mild shaking of the hands. (SR. 1011) 

L q e z  had prescribed 500 milligrams of this rrredication, twice a day in 

Noverhr 29, 1984. (SR. 1014-15) Zopez then lost contact with the defendant 

until Janua~y 1986 when the latter came to Baptist Hospital follawing another 

convulsion. (SR. 1019) The defendant had not h n  taking his medication as 

instructed. (SR. 1015) Lopez specifically stated that "depression," 

"fatigue, " etc., m not part of the defendant's ndication's side effects. 

(SR. 1012-13) 

-21- 



After v t  by the parties and instruction by the court, the 

jury returned an advisory sentence of death a vote of 11 to 1, on March 4, 

1991. (SR. 1056) 

D. SenlxmcinCr 

The sentencing hearing took place on March 14, 1992 (SFQ. 22 et 

seq.) after suhnission of sentencing memosanda by both parties. (R. 240-42, 

257-63). No additional witnesses w e r e  presented by the parties. In 

accordance w i t h  its presentation before the jury, the S t a t e  argued three 

aggravating factors: (1) that the muxder was ccamtitted during the course of a 

kidnapping: (2) that the crim was espcially heinous, atrocious or cruel, ; 

and ( 3 )  that the crim was camnitted in a cold, calculated, premeditated 

manner without any pretense of mral or legal justification. (SR2. 35-37, R, 

240-42) 

0 The defense argued that the only aggravating factor proven was 

rrazrder during ccmnission of a kidnaping. (R. 258). In mitigation, the 

defense argued: (1) lack of criminal history; ( 2 )  that the deftmdmt's 

actions w x e  the result of extrerru3 mtal or emotional disturbance; ( 3 )  that 

the defendant did not appeciate the criminality of his conduct; (4 )  the age 

of the defendant and (5) that he had expressed -me by voluntarily 

returning to the U n i t d  States and confessing. (R. 257-61; SR2. 28-34). 

The trial court found that the three aggravating factors argued 

by the State were prwen beyond a reasonable doubt. (R. 246-51). The court 

first found the hcanicide was comnitted in the course of a kidnapping in 

accordance with the jury verdict. (R. 251). W i t h  respect to the second 

factor, the court stated: 

Defendant's staterrrents to Juan Lmdrian, 
P d r o  Salazar, Rubin Phu-102 and Detective 
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With 

Martinez are all consistent with a cold and 
calculated plan to avenge his perceived dishonor 
at the hands of Ms. AlfaKo. I-, Defendant 
told m z  scmething to the effect Itwhat else 
was I to do"? 

Had the victim been Ms. Alfaro, then perhaps 
there was a pxetense of mral justification. 
But the victim was innocent of arry mngdoing, 
real or perceived. He was exemtd by the 
Defendant in a carefully planned act of 
vengeance. !This factor was prwven. Dufour v. 
State,  495 So.2d 154 (1986); Jackson v. State ,  
522 W.2d 802 (1988). 

(R.  250; see also SR2. 36-37) 

respect to the thixd factor, the first having noted 

that despite the defendant's police confession to the contrary, the mdical 

examiner's testimony was that the victim's injuries were consistent with 

manual strangulation and a struggle (R. 248), stated: 

One can h g i n e  the sheer terror of the bay 
in either being choM and beaten and dragged 
f m n  the car and t h m w n ,  alive, off of the 
bridge, or if Defendant is to be believed, the 
b y ' s  shock and horror, to have an adult he 
lwed and t rusted,  to suddenly and without any 
reason, throw him into the bay. Even at five 
years of age, Julio mst have helplessly 
anticipated his hpnding death. s a t w = h e Z -  
Velasco v. State,  570 &.2d 908 (1990); Umm v. 
State, 457 So.2d 1012 (1984). This factor was 
P-* 
(R. 251; see also SR2. 37-38). 

The trial court found one statutory mitigating factor, that the 

defendant had no significant history of prior criminal activity. (R. 251-52). 

With respect to other statutory and nonstatutory mitigation argued by the 

defense, the court stat&: 

Having prwided support for M s .  Alfaro and 
her children, and having professed his lwe far 
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her, he was enraged when he saw her with anather 
m after she had told him previously to mve 
out. 

In his mind, he had to avenge the perceived 
affront to his honor and dignity and focused on 
Julio as the ~ ~ l ~ a z l s  to that end. 

But this Court cannot conclude that either 
his distorted thinking or his epilepsy had arry 
W i n g  on his killing of the child to the 
extent that he was  under the influence of any 
mtal or amtional illness at the tim of the 
killing or that he was unable to appreciate the 
criminality of his act. 

The C o u r t  does find in mitigation, haever, 
that Bfendant showed s a w  m r s e  in 
voluntarily returning to this jurisdiction, 
knowing he muld be prosecuted, but probably 
unaware that he might be sentenced to  death if 
convict&. 

This factor w a s  prwen. 

(R. 252). 

The trial court then imposed the death sentence, after noting that, 

"This Court is fully aware that in dete3mining whether t o  impose life 

imprisonrent or death, the pmcedure is not a mre counting process of 

aggravating circumstances, but instead a reasoned jud-nt as t o  what factual 

situatiun requires the imposition of the death penalty and which cFrcumstances 

can be satisfied by a sentence of life imprisomnt in light of the totality 

Of the c h ~ ~ ~ t a n c e S .  'I (R .  253-54). 

This appeal ensued. 

1. Miranda warnings wem not required when the defendant was speaking to 

officers, fm his residence i n  Colcanbia, on the telephone, as he was not in 
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custody at that time. Thus, the statments made during the telepbm 

conversatiam wre admissible and there was no illegality which could taint 

any post-arrest staterrents which vens mde subsequent to receipt of all 

0 

mmda warnings. 

11. The anotional outburst of the victim's mther while testifying did 

not result in reversible m r .  It was limited to one brief occasion, was 

followxi by judicial ahnitions to the witness, and was prcrrp3tly dealt with 

by cautionary instructions to the jury to disregard what they had heard f r m  

the witness's emtiom1 outburst. 

111-V. The aggravating factors which the trial court relied on are 

supported by the evidence. The court did not err in failing to find that the 

defendant was under extreme emotional or mtal disturbance, as that factor 

was not supported by the evidence. The imposition of the death penalty in 

this case is consistent with that imposed in other cases which this Court has 

aff-, where the aggravating and mitigating factors are ccanparable. 

I. 

THE LLlWER COUKl' DID ERR IN DENYING lcHE 
D m ' S  MJTION TO SUPPRESS -. 

The Agpl lan t  argues that the lower court erred in denying the 

mation to suppress his sutarmts, The Appellant mintains that Wanda 

Warnings should have been given prior to the pre-arrest telephone 

canversatiom while the defendant wds in Colcsnbia. He has argued that the 

failure to give such warnings rendered the pre-arrest sta-nts inadmissible 

and further tainted the subsequent statements, obtained in Miami, after the 
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defendant had been arrested and had been given full Warnings. The fundamntal 

flaw in the Appellant's aqumnts is that there was m need to administer 

Miramla warnings prior to any of the telephone comersations be- the 

defendant and arry of the officers. The clefemt was not in custody at that 

time and had it within his pier, any time he so desised, to mmly h g  up 

the telephone, cease talking to the officers, and avoid further contact with 

the officers. ~ndeed, the defendant undoubtedly h e w  that if he hung up the 

telephone, there would be no a m e  ramifications from arry such refusal to 

speak to M i a m i  police officers, wfio wre on another continent and who had no 

authority over the defendant; while he was in Colcsnbia. 

It is well established that lvliranda m g ~  are needed only 

prior to "custodial interrqation," and that the failure to administer such 

warnings prior to any noncustodial questioning will not xesult in the 

suppression of any sta-nts made during such mncustodial questioning. 

Beckwith v. United States, 425 U.S. 341, 96 S.Ct. 1612, 48 ~.Ed.2d 1 (1976). 

In Beckwith, the Supreme Court emphasized that the warnings required by 

Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), 

related solely to "'the admissibility of statmmts obtained flram an 

individual who is subjected to custodial police interrogation. ' '' 425 U.S. at 

345, quoting Miranda, supra, 384 U.S. at 439. 

The integral connection betwen Miranda warnings and custodial 

i n t e q a t i o n  was again strongly emphasized in Minnesota v. mhy , 465 U.S. 
420, 104 S.Ct. 1136, 79 L.Ed.2d 409 (1984), where the Court held that 

admissions made by a probationer to his probation officer without prior 

Miranda warnings were achnissible in the subsequent criminal prosecution. 

Both the United States and Minnesota Supreme Courts had noted that Murphy was 

@ 
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not "in custocty" and it was therefore concluded that Wanda was 

inamlicable. 465 U.S. at 430-31. Wanda warnings are rqum "[tlo 

dissipate 'the overharing ccanpulaion . . . caused by isolation of a suspect 

i n  police custody. . . 1 1 1  mhy, 465 U.S. a t  430, quoting United States v. 

Washinqton, 431 U.S. 181, 187, n. 5, 97 S.Ct. 1814, 52 L.Ed.2d 238 (1977). 

The "extraordinary safeguard" of Wanda warnings "'does not apply outside 

the context of the inherently coercive custodial interrogations for which it 

was design&.'" why, 465 U.S. at 430, quoting I b W s  v. Unit& States, 

445 U.S. 552, 560, 100 S.Ct. 1358, 63 L.Ed.2d 622 (1980). 

In Murphy, the sup- court went to  great lengths to maintain 

that a variety of factors incidental to the in--on questioning of the 

probationer by his probation officer did not warrant the sam level of 

trealmmt as custodial interrogation settings. Thus, it did not matter that  

the probation officer could c a p 1  Mxphy's attendance and truthful answers. 

465 U.S. at 431. Nor did it matter that the probation officer consciously 
0 

sought incriminating evidence. Id. Nor did it matter that there WE no 

observers to  guard against trickery. a. a t  432. 

Custodial interrqation was dearrad unique because it thrusts the 

individual into "an unfamiliar atxnspherefl or "an interrqat iun envimnment" 

i n  which w h o l o g i c a l  ploys can successfully be exploited. Id. at 433. 

mreover, "the coercion inherent in custodial interrogation derives in  large 

masure f m  an interrogator's insinuations that the interrogation w i l l  

continue until a confession is obtained." - Id. Such factors are clearly 

lacking in the instant case, where the defendant was in his hame country, in 

his family residence, on the family phone, suzToundsd by close family 

h r s ,  and capable of terminating the phone ca l l  a t  any t h .  
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Thus, Miramla warnings are Jrequired only when a suspect is in 

custody and subjected to custodidl intermgation. See also, Orecm n v. 

MathiaSOn, 429 U.S. 492, 495, 97 S.Ct. 711, 50 L.Ed.2d 714 (1977) ("Miranda 

warnings are requised only where there has been such a restriction on a 

person's freedam as to render him 'in custody.'"); Correll v. State, 523 

So.2d 562, 564 (Fla. 1988); Caso v. State, 524 So.2d 422, 423 (Fla. 1988). 

The determination of whether a suspect is in custody is "whether 

there is a 'formal arrest or restraint on fredan of mnrement' of the degree 

associated with a f o m l  arrest." California v. Bheler, 463 U.S. 1121, 1125, 

103 S.Ct. 3517, 77 L.Ed.2d 1275 (1983) (quoting n v. Mathiason, supra, 

429 U.S. at 495); Caso, supra. hrthenmns, "the only relevant inquiry is 

haw a reasonable man in the suspect's position wuld have understood his 

situation." Ehrkemr v. PkCarty, 468 U.S. 420, 442, 104 S.Ct. 3138, 82 

L.Ed.2d 317 (1984). See also, Rcmn v. State, 475 So.2d 1228, 1231 (Fla. 

1985), cert. denied, 475 U.S. 1090, 106 S.ct. 1480, 89 L.Ed.2d 734 (1986); 

Caso, supra, 524 So.2d at 423-24. Thus, "the trial court had to ascertain 

whether, in view of all the circurrrstancee, a reasonable person in [the 

0 

defendant's] position wmld ham believed he was not free to leave when he 

made the statarrents." Riecham V. State, 581 sO.26 133, 137 (Fla. 1991). 

-lying the foregoing principles to the instant case, it can 

readily be seen that the defendant was not in custocty when he was speaking to 

the officers by telephone. As noted abwe, he was in familiax surroundings - 
i.e., his residence - in a foreign country, hundreds of miles away fm the 

Miami police, surrounded by his closest relatives, who w e r e  giving him 

advice, and he had merely to hang up the phone to tenninate the COnverSatiOn 

and end any contact with the police. Anyone in his position muld  believe 
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0 that they wre " f m  to leave" as there was absolutely no impedunen * t  

preventing the defendant frwn hanging up the phone and going whenmsr he 

wished to within Colambia. Situations which a m  far mre adversarial, and 

which s u b j a t  a suswt to considerably greater pressure, have routinely been 

held not to constitute custodial interrogations. Oreso n v. Mathiason, supra, 

and California v. Beheler, supra, both involved police interviews of suspects 

at police stations, and both were deemd -todial situations, where 

suspects voluntarily were speaking to the police. Likewise, Coxrell, supra, 

involved a police station intermgation, where the defendant was not under 

z e s t ,  was surrounded by selatives, was free to leave, and thus deaned not 

to be in custodty. Notwithstanding that situations such as Mathiason, Beheler 

and Correll involved voluntary questioning, those situations certainly 

involve higher levels of pressure and greater potential for coercion than do 

intercontinental phone calls to a suspect's residence. 

I-, in at least t m  cases, telephone calls mde by police 

officers to defendants, which have resulted in staterrents by defendants, have 

been deetd  to be mncustodial interrogations which were not gwemed by the 

rquimrmts of Wanda. Jackson v. State, 317 So.2d 454 (Fla. 4th DCA 1975); 

Walters v. State, 677 S.W.2d 629 (Pas. App. 1987). 

In view of the foregoing, it must be concludd that the 

defendant was not in custody during the telephone comrsations with the 

officers to whm he spoke; Miranda warnings wre not required prior to those 

conversations; statarrents made during those conversations w e r e  therefore 

admissible; and post-arrest statants made after the receipt of Wanda 

warnings w x e  therefore not taintd by any prior illegality. It must be 

carefully enphasized that tihe only situations involving a lack of Mirmda a 
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warnings wre the brief telephone conversations while the defendant was still 

in Colombia. All statements mde while the defendant was in custody in the 

United States were given after the receipt of Miramla warnings. 

The mllant, in arguing that the defendant was in custody, 

relies on the four factor test set forth in ALberti v. Estelle, 524 F.2d 

1265, 1267 (5th Cir. 1975), cmt. denid,  426 U.S. 954, 96 S.Ct. 3182, 49 

L.Ed.2d 1194 (1976), and B.L. v. S t a t e ,  425 So.2d 1178 (Fla. 3d DCA 1983). 

That four-factor test has been expressly abrogated by mre R e n t  cases. See, 

e.g., united States v. Corral-Frmo, 848 F.2d 536, 539-42 (5th C i r .  1988): 

S t a t e  v. Alioto, 588 k.2d 17 (Fla. 5th LXA 1991). As r m t d  abwe, the 

current inquiry is solely whether a reasonable person in the suspect's place 

m l d  believe he was free to leave. Caso, supra; Mathiason, supra; Beheler, 

supra; Alioto, 588 So.2d at 18; United States v. Imq, 866 F.2d 402 (11th 

C i r .  1989); Coxrell, supra. a 
Finally, even if it -re to be concluded that the defendant was 

in custody at the t h  of the telqhone comemations in Colambia, reversal 

would still not be warrantd.  pursuant to Oreqo n v. Elstad, 470 U.S. 298, 

314, 105 S.Ct. 1285, 84 L.Ed.2d 222 (19851, when an initial s t a m t  given 

by a defendant is inadmissible due to a failure of the police to administer 

Miranda warnings, "(a] subsequent administration of Miranda warnings to a 

suspect who has given a voluntary but unwarned stat-nt ordinarily should 

suffice to the conditions that precluded admission of the earlier 

statemnt. In such circumstances, the finder of fact m y  reasonably conclude 

that the suspect made a rational and intelligent choice whether to waive or 

h k e  his rights." Thus, even if the initial statements during the 

telephone conversations wre inadmissible, the subsequent statemnts, made in 
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~iami  sweral web later, after both full ~iranda warnings and a lengthy 

interlude, would be achissible. Since the subsequent stat-ts, which a m  

fully set forth h the Statement of Facts herein, fully incriminated the 

defendant, especially when vievied in conjunction w i t h  the cormbrative 

evidence of the meal examiner and the defendant's confessions t o  his 

friends, any error regarding the admissibility of s t a m n t s  made w i n g  the 

initial telephone conversations would have to be dtxxed M e s s .  S t a t e  v. 

Diailio, 491 So.2d 1129 (Fla. 1986). 

Accordingly, for the foregoing reasons, it must be concluded 

that the trial court did not err in denying the motion to suppress the 

defendant s statamts . 

11. 

THE COURT DID N(JT ERR I N  D E N Y I N  ZME 
DEFENaANT'S mI0N FOR MIs"RU& m N G  A 
WITNESS'S EMJTIONAL OWBURST, WHERE THE INCIDENT 
IN QUFSTIW WAS LIMITED IN "RE AND WAS 
F0L;LIIWED BY AppEEclpRIATE (2UFATzvE INSTRKTICINS. 

The Appllant argues that the lower court should have granted a 

mytian for mistrid after t k  anotional outburst of a witness, Graciela 

ALfara, the rn-~ of the victim. The witness's emtional conduct before the 

jury was very brief in nature, did not apprise the jurors of anything that 

they w e r e  unaware of, and was p q t l y  addressed by the court through 

questioning of the jurors and cautionary, curative instructions to the 

jurors. U n d e r  such chcumstances, the conduct in question did not rise to 

the level required for granting a mistrial and did not prejudice the 
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After M s .  Alfara was morn in  as a witness, the court lreporter 

n o t 4  that she was crying during the administration of the mth and the 

prosecutor requested a break for her to collect herself. (SR. 474) I!brwMs 

later, the rep- parenthetically notes that the witness said s-thing in 

Spanish to  the defendant. (SR. 474) The judge pmnptly admnishes the 

witness not to look at the defendant and not to talk to the defendant, 

further advising her to just answer questions posed to her by counsel. (SR. 

474) 

Defense counsel then approached the bench, and at sidebar stated 

that M s .  Alfara had "just called M r .  Arbelaez a murdem and a son of a bitch 

in Sash," and sought a mistrial. (SR. 475) The judge responded that he 

would instruct the jury about the situation. (SR. 476) Defense counsel then 

sought to have an interpreter advise the court, outside the presence of the 

jury, as to what had been said. (SR. 476-77) The jury was sent to  the jury 

rooan. I Id. Outside the presence of the juy ,  the interpreter indicated that 

the witness "called him [defendant] a rrmrdererr and you m u d e r d  my little bay 

and son of a bitch." (SR. 477) The judge then again addressed the witness, 

acbnishing her to answer only counsels' questions and asking her to  ccmpose 

herself. (SR. 477-78) The judge also indicated that u p  failure to canply 

with his instructions, b. Alfara could be held in contmpt of court. (SR. 

478) 

After defense counsel renewxi his mtion  for mistrial (SR. 479), 

the judge stat&: 

The w i t n e s s  didn't say mre than the  indictmmt, and that is 
that he is accused of murdering her child. I just don't see how 
in the fram of everything about this case that could be 
considered so prejudicial as to  require 11113 to grant a mistrial. 
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The judge then inquired as to what shauld be said in a curative 

instruction to the jury and defense counsel indicated, %hatever you think is 

appropriate, I am just willing to go along with the C o u r t . "  (SR. 480-81) 

Defense counsel then sought to have a record of what the various jurors 

understood. (SR. 481) 

The j l lrywass then brought back into court. (SR. 482) The court 

asked bilingual jurors to identify thmselves, and three jurors did so. (SR. 

482) Those three jurors rernained in the couTtroQTI, while the others wre 

sent back to the jury rum. - Id. The judge then questioned the th re  Spanish 

speaking jurors, one at a time, while the other t w o  rmaind in the hallway 

outside the courtroan. (SR. 483) The f i r s t  of the three Spanish-speakmg 

jurors understood that the witness "was saying you murderer, your nude-, 

and nothing mre. (SR. 483) She denied discussing t k  mtter with any of the 

other jurors. (SR. 484) !The judge then advised her to disregard the 

statxmmt and continued: 

You can understand that she is arrotional, and narertheless, 
that has no place in this courtman. You were told that at the 
very begjnnjng and I'm telling you now that you are not to be 
amtional in any way about your duty. You must disregaxd my 
obvious errrotions, and her statamnt, M c h  is a pure conclusion on 
her part. He is only a nrurderer in the event that you pywe or 
the evidence proves he is a m u d e r e r  beyolad a reasonable doubt. 

(SR.  484) The juror indicated that she understood the court's statments. 

(SR. 484) 

The second Spanish-speaking juror heard the witness twice call 

the defendant a murderer and further, "[wlhen she was standing she looked at 

the pictures and she said, my little by.''  (SR. 485) This juror indicated 

that the other jurors viere asking what Ms. Alfara said; he himself denied 

replying to the other jurors, but stated that "the other lady out here 
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before" - i.e., M s .  -M, the f i r s t  juror questioned by the court - had 

said "mwderer" and nothing mm. (SR. 485-86) The judge then ahnished 

this juror: 

Now, please, I don ' t want you t o  discuss this with the rest of 
the jurors. But I am wing to instruct you to disregard the 
unsolicited statement of the witness. You understand that the 
witness is amtionaJ.3 

MS. BRENNES: Right. 

THE COURT: But anotion has nothing, 1x3 place in this courtroan. 
You have a duty to determine guilt or innocence f m  the wideme. 
Whether, in fact ,  what she said and what the indictnmt says is 
true is your responsibility, and the sta-ts prme those 
allegations and have to prwe those allegations by and beyond 
every reasonable doubt. 

Do you understand that? 

MS. BRENNES: I underatand. 

THE COurtT: You are to disregard what she said. 

M s .  aRENNES: Yes. 

The judge then questioned the thixd juror, I&. Hernandez, who 

understood that M s .  Alfara had said: "A bastard. An assassin. lhrdenx." 

(SR. 487) She heard nothing else. (SR. 487) She noted that scane of the 

other jurors already knew what had been said - i.e., "murderer" - but "[tlhat 
is a b u t  it." (SR. 487) This juror did mt discuss it. (SR. 487) As with 

the other tm jurors, the court achnonished this juror not to discuss the 

matter with the other jurors, to disregard the a-mtional conclusions of the 

witness and to determine the case on the basis of whether the State prwed 

t he  allegations by evidence kymd a reasonable doubt. (SR. 488) The juror 

indicatd that she understood the court's instructions. (SR. 488) 

The entixe jury panel was then recalled and the court gave the 

fallowing instruction: 
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Ladies and gentlemn, it has been suggested by your fellaw 
jurors scms of you understood what the witness said, which was 
unsolicited, and directed tawards the defendant. 

All I can say to you is that "I'm sure you understand that the 
witness is emotional. I explained to these other jurors and 
you were told at the very beginning, emtional outbursts have no 
place in this courtroan. 

AS 

The conclusions of a witness which you have heard 111~? sustain 
objections to t h  after tine have no place in this courtroam, and 
I must instruct you to disregard these statments made by the 
witness. 

In order for yw to find the defendant guilty, the State mst 
prwe the allegations, including hers, by evidence mnd and to 
the exclusion of every reasonable doubt. 

(SR. 488-89) 

After the above instructions the court also inquird whether each juror 

could disregard the w i t n e s s '  conduct: 

Can yau a11 assure me that you are p ing  to disregard the 
unsolicited conclusions and emtional conclusions of this witness, 
which have not been proven? You all can do that? 

(SR. 489) 

All of the jurors individually responded in the affirmative. 

Defense counsel then requested that the judge f d s h  h i m  the 

opportunity to provide scane case law on this issue the following day, and the 

judge indicated that he m l d  reserve time on the mtion for counsel to do 

so, further adding that "[rlight now, the mtion is denied. No, I'm s o w ,  

this ruling is reserved. " (SR. 490) 

The following morning, defense counsel advised the court that he 

was able to find just one case from the Th_izrd District Court of m a 1  with 

general language regarding the t p  of situation at issue, reflecting that 
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0 the issue was essentially one within the c m ' s  discretion. (SR. 533-34) 

A f t e r  fwther argunrent of counsel (SR. 534-37), the judge denied the mtion 

and made the following findings: 

In addition, I think UIR ought to note for the record that the 
reason for her outburst apparently was because, as she approached 
to take the oath, scane photographs of the child, the deceased 
child, w e r e  on the clerk's desk, and she happned to see that. 

I don't think it was intentional or that the State or: the 
witness intended to make that outburst. It was just spontaneous 
because of what h a w .  

I don't think that this rises to the 1-1 that m l d  wire 
me to grant a mistrial. Yesterday I think w h a t  she said was a 
conclusion to which 1 instructed the jury not to consider. And I 
think that the jury instructions are sufficient. 

The mtion w i l l  be denied. 

(SR. 537) 

The foregoing detailed facts clearly ref lect  that the witness's 

outburst was of a limited nature and did not provide the jury with any 

factual information of which they m l d  otherwise be unaware. The trial 

judge dealt with the situatiun in prmpt, detailed and thoroughgoing manner, 

ascertaining wfiat the jurors had heard and advising than not only to 

disregard the witness's statement, but to ignore any amtional appeals and t o  

decide the case solely on the basis of the evidence. Due to the prmpt and 

efficient rtlanner in which the court dealt with this situation, it can clearly 

be said that there was no error in denying the mtion for mistrial, as the 

incident did not rise to the level of prejudice required for a mistrial. 

That conclusion, and the hamlessness of the incident, are further 

corroborated by the strength of the State's widentiq presentation against 

the defendant. 
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As a general rule, "a mistrial is appropriate only when the 

error cdtted was so prejudicial as to vitiate the entice trial. " mest v. 

State, 462 So.2d 446, 448 (Fla. 1985). mrewer, after objectionable 

c m t s  have b=en made, curative instructions admnishing the jurors to 

0 

disregard such ccamrents are routinely d e a d  sufficient to cure any emr  

arising out of such ccarments. Id.; see also, Ferqus onv. State, 417 So.26 639 

(Fla. 1982); Greer v. Miller, 483 U.S. 756, 766, n. 8, 107 S.Ct. 3102, 97 

L.Ed.2d 618 (1987). 

-- 

I%emhations of whether outbursts of witnesses or trial 

spectators warrant a mistrial rest within the discretion of the trial court 

and are evaluated in tesns of whether there is prejudice to the defendant. 

see, e*q., cha=Y v. State, 267 So.2d 65, 69 (Fla. 1972) (no abuse of 

discretion in denying mistrial where prosecutrix in rape case became 

hysterical in presence of jury, exclaiming that she could not look at 

deferadant again, and victim's aunt then approached defense counsel and 
0 

criticized him for defending defendant); Bsser v. State, 330 So.2d 137, 141 

(Fla. 1976). 

Pertinent factors in the instant case are the following: (1) the 

outburst was limited to a brief carment; (2) the c m t ,  accusing the 

defendant of being a nwrderer, added nothing to the case, as the jury already 

knew that the prosecution had char@ the defendant with murder; ( 3 )  any jury 

m l d  inherently lmm that the mther of a mrdered child would be emtional 

and upset; (4) the court carefully ascertaind what the jurors heard and 

understood; (5) the court carefully and prcanptly gave curative instructions, 

abnishing the jurors, both individually and as a group, to disregard what 

had been said and to ignore any amtional appeals and to decide the case 
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0 solely on the evidence; ( 6 )  the jurors a l l  agreed that they could follm the 

court's instructions. 

Courts f m  other jurisdictions, when confranted w i t h  similar 

factual situations, have routinely held that t r ia l  judges acted w i t h i n  the& 

discretion when denying mtions for mistrial after authrsts by witnesses or 

spectators. See, e.q., Riclmmnd v. S t a t e ,  302 Ark. 498, 791 S.W.2d 691 (1990) 

(outburst of victim's wife, while testifying i n  hanicide case, asking "God. 

Hcw could you do that to him? You devil, It; court gave cautionaq instruction 

to jury); White v. S t a t e ,  336 S.E.2d 777, 781 (a. 1985) (in muxder case, 

mtion for mistrial w a s  d e n d  properly denied, where spectator stobkd and 

cried out, "I hope they bwn both of you," where spectator was n m w d  fm 

courtman, cautionary instructions vxxe given, and incident was just a single 

outburst); Clegg v. State, 655 P.2d 1240 (Wyo. 1982) (mtion for mistrial 

0 properly denied, cautionary instruction given after victim, while 

testifying, called the defendant a "~~WTIUI liartt); Christian v. United 

States, 394 A.2d 1, 22 (D.C. *. 1978), cert. denid,  442 U.S. 944, 99 S.Ct. 

2889, 61 L.Ed.2d 315 (1979) (no abuse of discretion in denying mtion for 

mistrial where, as defendant left w i t n e s s  stand, spectator in audience 

shoutd, t tYm killed my babies. And shot my wamn. . . . They killed 
them."); Messer v. State, 247 Ga. 316, 276 S.E.2d 15, 22 (1981), cert. 

denied, 454 U.S. 882, 102 S.Ct .  367, 70 L.Ed.2d 193 (1981) (no abuse of 

discretion i n  denying mtion for mistrial where, during testimny of state 

witness, victim's father lunged toward defendant, screaming that defendant 

would pay and would be liable); peep le v. Lucero, 750 P.2d 1342 (Cal. 1988) 

( In  Bank) (during pr~secutor~s closing argumE?nt i n  murder case, victim's 

mther scxeamed out the reason why victims viere not heard screaming in 

0 
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denying mistrial where cautionaq instruction to disregard was given and it 

was an isolated outburst). Peop le v. Bates, 532 N.Y.S.2d 611 (N.Y. App. 1982) 

(no error in denying mistrial where witness in audience c p t d  disbelief 

during defendant's testimny and jurors wre admnished to disregard); State 

v. lbrales, 513 N.E.2d 267, 271 (Ohio 1987) (no error in denying mistrial in 

murder case when victim's brother, during testimmy of defendant's father, 

accused defendant's father of lying; court gave cautionary instruction and 

noted it was a single incident). 

The only rep& case on which the App=llant herein relies is 

Rodriquez v. State, 433 So.2d 1273 (Fla. 36 DCA 1983), a case in which the 

precise utterances of the enotioml witness are not recited, a case in which 

there is 110 indication of any curative instruction having been given, and a 

case in which the amtional epithets of the witness appear to have been 

repeatd several t h s ,  as evidenced by the appellate court's reference to 

epithets having "interspersed" the witness's testhny. Thus, Rndriguez is 

clearly distinguishable f m n  the instant case, as -11 as the nLlfnerous cases 

finding mistrials to be unwarranted. 

e 

Finally, the denial of a mistrial can also h upheld on a 

hamless error analysis. In this vein, it is essential to note the 

averwfiE3lming evidence of guilt, including the defendant's own confession, as 

detailed in the statment of facts. It is further relevant to note that this 

case just involved the single, brief carment, whereas cases finding 

prosecutorial camnents appealing to juror synpathies to be reversible have 

routinely h l v d  reFted, cumulative cmmnts. See, e.g., Garcon v. 

State, 528 So.2d 353 (Fla. 1988) (multiple pmsecutorial carrments resulted in 
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@ reversal due to cumulative nature); Rhodes v. State, 547 So.2d 1201, 1205-06 

(Fla. 1989) (multiple prosecutorial c-ts warrant& nsvemal due to 

nmazlative natum, while court noted that none of the c m t s  standing alone 

might have been egregious enough to  warrant reversal) . "hus, the isolated 

nature of the instant; case, coupled w i t h  the ovexwhelming evidence and the 

prapt admnitions to the jurors, a l l  serve to put this case in a categcxy in 

which arwy error must be cieemd nonpmjudicial and harmless. 

111. 

THE MURDER OF JULIO RIWE WAS ESpEcIAL;LY 
HEINOUS, A!lRW.IOUS OR CRUEL. 

The Appllant has argued that the evidence presented a t  tr ial  

was insufficient to  prove that the murder was heinous, atrocious or cruel. 

He has stated that, he "did not torture the child either mntally or 

!the record reflects that in his confession to  the police, the 

defendant stated that, after driving around Key Biscayne for hours, he parked 

his car, raised the hood to pretend he was strand&, walked to the passenger 

side, picked up the child who cam to kim willingly and without struggle, and 

flung him over the bridge to drawn him. The distance fran the bridge to the 

water was 70 feet. The child floated for hours before his bocty was 

b b r e  inprtantly, prior to throwing the child over the bridge 

while still alive, the defendant also a t t q t e d  to  strangulate the victim, as 

he admitted to his "close friend," Salazar. The medical examiner 

casroborated the attempted strangulatian by the bruises and hemrrhaging 

around the child's m k ,  and the condition of his internal organs. The cause 
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a of h~ was asphyxiation, consistent w i t h  both strangulation m c i  drawnin g* 

Apart frcm being strangled and drowned, the child had also previously been 

terror ized,  by the struggle and injuries inflicted an him inside the car. 

The struggle inside the car was evidenced by the ciamge to the car's 

dashbad, which the defendant admitted had c c d  on the day of the c r h ,  

and the medical examher's testhny as to the nunemus bruises and 

distinctive, gecanetric patterned abrasions on the child's legs, chest, face 

and head. 

As stated by the trial court, the "shex terror" of the five 

The abwe year old victim undex these circumstances is beywrd imagination. 

evidence is precisely that which justifies the finding that the ILlurder was 

heinous, atrocious or cruel. The fear and mtional strain preceding a 

victim's death m y  be considered as contributing to  the heinous nature of the 

capital felony. Adams v. S t a t e ,  412 So.2d 850, 857 (Fla. 1982). m m r ,  
"it is pennissible to infer that strangulation, when pergetrated u pn a 

conscious victim, imrolves forebowledge of death, extre-m anxiety and fear, 

and that this mthd of killing is one t o  which the factor of hei_lwrusness is 

applicable. " TQnp kins v. State,  502 So.2d 415, 421 (Fla. 1986). As aptly 

stated by this Court in Adams, supra, "A f r i g h t e d  eight-par old girl k i n g  

strangled by an adult man should certainly be described as heinous, 

atrocious, and cruel." See also, Holtan v. State, 573 So.2d 284, 292 (Fla. 

1990) (victim strangled by pieces of nylon cloth); Caphar t  v. State, 583 

So.2d 1009, 1015 (Fla. 1991) (cause of death was asphyxiation due to 

mther ing)  

The mllant's reliance upon Cook v. State, 542 So.2d 964 (Fla. 

1989); Rivera v. State, 545 So.2d 864 (Fla.  1989); Z&YOI-OS v. State, 531 So.2d a 
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