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SUMMARY OF ARGUMENT 

Darden's third motion to vacate his judgment and sentence was 

properly denied has being procedurally barred from 

consideration. The racial discrimination claim could have been 

raised either on direct appeal or in either of the two prior 

motions. The ineffective assistance of counsel claim, if it is 

that, was already presented in the first motion. If it is more 

properly a claim based on newly discovered evidence, then it is 

not properly brought in a Rule 3.850 motion. 



POINT ON APPEAL 

WHETHER THE APPEAL COURT CORRECTLY DENIED 
DARDEN'S THIRD MOTION TO VACATE. 

ARGUMENT 

In The Florida Bar Amendment to Rules of Criminal Procedure 

(3.850) , 460 So.2d 907 (Fla. 1984), the court amended rule 3.850 

so that a second or successive motion to vacate may be dismissed 

if new and different grounds are alleged and the judge finds that 

the failure of the movant or his attorney to assert those grounds 

in a prior motion constitutes an abuse of the procedure governed 

by those rules. The instant claim is both new and different and 

has never been raised in the prior two motions to vacate. As the 

this court noted in Stewart v. State, Case No. 69,387, 11 F.L.W. 

509 (Fla. Oct. 1, 1986) (see -- also, Stewart v. Wainwriqht, Case 

No. 69,338, 11 F.L.W. 508 (Fla. Oct. 5, 1986), since the year of 

Darden's first death warrant, the instant claim has been 

cognizable in a 3.850 proceeding, citing to Henry v. State, 377 

So.2d 692 (Fla. 1979). The basic claim and the right to raise it 

have thus been available for years. Statistical evidence to 

support the claim has been clearly available as early as Smith v. 

Balkcom, 671 F.2d 858 (5th Cir. 1982). Furthermore, the present 

claim of a racially discriminatory application of the death 

penalty is by no means a novel issue. See, Furman v. Georqia, 408 

U.S. 238, 98 S.Ct. 2726, 33 L.Ed.2d 346 (1972); Spinkellink v. 

Wainwriqht, 578 F.2d 582 (5th Cir. 1978); State ex rel. Copeland 

v. Mayo, 87 S.Ct. 501 (Fla. 1956). As such, Darden could have 

and should have raised this issue on direct appeal. See, State 



e x .  r e l .  Copeland v .  Mayo. 

' • Darden c o u l d  have  and s h o u l d  have  p r e s e n t e d  t h i s  c l a i m  upon 

h i s  o r i g i n a l  c o n v i c t i o n  and o n  d i r e c t  a p p e a l .  Having f a i l e d  t o  

p r o p e r l y  p r e s e n t  t h i s  i s s u e  on d i r e c t  a p p e a l ,  Darden is  f o r e v e r  

b a r r e d  under  s t a t e  l aw from now p r e s e n t i n g  it  i n  any  s t a t e  

forum. S e e ,  e . g . ,  S t o n e  v .  S t a t e ,  4 8 1  So.2d 478 ,  a t  479 ( F l a .  

1 9 8 5 ) ;  H a r q r a v e  v .  Wa inwr iqh t ,  388 So.2d 1 0 2 1  ( F l a .  1 9 8 0 ) ;  S t a t e  

v .  M a t e r a ,  266 So.2d 661 ,  a t  666 ( F l a .  1972)  ; Copeland v .  Mayo. 

The o n l y  r e a s o n  Darden o f f e r s  f o r  n o t  h a v i n g  r a i s e d  it 

p r e v i o u s l y  is t h e  f a c t  t h a t  c a s e l a w  on  t h e  s u b j e c t  was,  and is ,  

s q u a r e l y  a g a i n s t  him and t h e  o n l y  t h i n g  d i f f e r e n t  r e l a t i v e  t o  t h e  

c l a i m  is t h e  a c c e p t a n c e  o f  two c a s e s  by t h e  U n i t e d  S t a t e s  Supreme 

C o u r t .  T h i s  is a n  i n s u f f i c i e n t  r e a s o n  t o  j u s t i f y  t h e  f a i l u r e  t o  

r a i s e  t h i s  c l a i m  a t  any  t i m e  f rom 1979 t o  t h e  p r e s e n t .  

T h e r e f o r e ,  a s  i n  S t e w a r t  v .  S t a t e ,  s u p r a ,  Darden is p r o c e d u r a l l y  

b a r r e d  f rom r a i s i n g  t h i s  i s s u e  now. 

Based  o n  t h e  above  and f o r e g o i n g ,  t h e  s t a t e  r e s p e c t f u l l y  

r e q u e s t s  t h e  c o u r t  t o  a f f  i r m  t h e  d e n i a l  o f  D a r d e n ' s  t h i r d  mo t ion  

t o  v a c a t e  on  t h e  g r o u n d s  t h a t  Darden h a s  f a i l e d  t o  o f f e r  any  

s u f f i c i e n t  r e a s o n  t o  e x p l a i n  h i s  f a i l u r e  t o  p r e s e n t  t h i s  c l a i m  

p r i o r  t o  t h i s  l a t e  d a t e .  The d e f e n d a n t ' s  p r e s e n t  s u c c e s s i v e  

p e t i t i o n  p r e s e n t e d  a t  t h i s  l a t e  s t a g e  s h o u l d  be  t h e r e f o r e  

r e j e c t e d  a s  a  s u c c e s i v e  p e t i t i o n  and a n  a b u s e  o f  p r o c e d u r e .  S e e ,  

e.q., W i t t  v .  S t a t e ,  465 So.2d 510 ,  a t  512 ( F l a .  1 9 8 5 ) ;  Aranqo v.  

S t a t e ,  437 So.2d 1099 ,  a t  1104 ( F l a .  1 9 8 3 ) ;  see, a l s o ,  Dav i s  v .  

Wa inwr iqh t ,  U.S. (September  23 ,  1986)  ( J u s t i c e  P o w e l l ,  

a and t h e  C h i e f  J u s t i c e  c o n c u r r i n g )  . 



W i t h  r e g a r d s  t o  t h e  s o - c a l l e d  i n e f f e c t i v e  a s s i s t a n c e  o f  

' @  c o u n s e l  i t  is q u i c k l y  n o t e d  t h a t  a claim o f  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  was p r e s e n t e d  i n  D a r d e n ' s  f i r s t  m o t i o n  to  

v a c a t e  f i l e d  i n  1 9 7 9 .  A t  a h e a r i n g  o n  t h a t  m o t i o n ,  t h e  matter o f  

t h e  time t h a t  t h e  crime was c o m m i t t e d  and D a r d e n ' s  r e s u l t a n t  

a l i b i  d e f e n s e  was p r e s e n t e d ,  c o n s i d e r e d  and  r e j e c t e d  by  t h e  t r i a l  

c o u r t .  T h a t  d e t e r m i n a t i o n  was a f f i r m e d  by  t h i s  c o u r t  o n  

appeal. To t h a t  e x t e n t ,  t h e r e f o r e ,  i n c l u s i o n  o f  t h i s  g r o u n d  i n  

t h e  m o t i o n  r e p r e s e n t s  a n  a b u s e  o f  t h e  p r o c e d u r e .  

M o r e o v e r ,  a l t h o u g h  t h e r e  is n o t h i n g  i n  t h e  s t a t e  r e c o r d  t o  

n e c e s s a r i l y  s u g g e s t  t h a t  d e f e n s e  c o u n s e l  b e l i e v e d  t h e  c o m m i s s i o n  

o f  t h e  crime t o  b e  a t  a p p r o x i m a t e l y  6 :00 p.m., i f  s u c h  a b e l i e f  

was i n d e e d  e n t e r t a i n e d ,  t h e n  i t  was a r e a s o n a b l e  o n e  b a s e d  o n  a l l  

repor ts  a n d  e v i d e n c e  g a t h e r e d  by v i r t u e  o f  t h e  i n v e s t i g a t i o n .  A s  

t h e  Supreme  C o u r t  h a s  c l e a r l y  s t a t e d ,  t h e  r e a s o n a b l e n e s s  o f  

c o u n s e l ' s  c o n d u c t  o n  t h e  f a c t s  o f  a p a r t i c u l a r  case m u s t  b e  

v i e w e d  a t  o f  t h e  time o f  c o u n s e l ' s  c o n d u c t .  S t r i c k l a n d  v .  

W a s h i n q t o n ,  466 U.S. 6 6 8 ,  1 0 4  S . C t .  2 0 5 2 ,  8 0  L.Ed.2d 674 

( 1 9 8 4 ) .  A t  t h a t  p o i n t  i n  t i m e , t h e  a t t o r n e y s  d i d  n o t  h a v e  t h e  

b e n e f i t  o f  w h a t  h a s  now j u s t  r e c e n t l y  come f o r t h .  

T h i s  claim is more o n e  based o n  newly  d i s c o v e r e d  e v i d e n c e  

t h a n  it  is o n  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  A s  s u c h ,  D a r d e n  

is  p r o c e d u r e l y  b a r r e d  f r o m  p r e s e n t i n g  i t  s i n c e  it m u s t  b e  f i r s t  

p r e s e n t e d  v i a  a p e t i t i o n  f o r  w r i t  o f  e r ror  coram n o b i s  i n  t h i s  

c o u r t .  T h i s  h a s  n o t  b e e n  d o n e .  Even i f  s u c h  a  p e t i t i o n  had  b e e n  

f i l e d ,  t h e  v e r y  bes t  t h a t  t h e  "new e v i d e n c e "  would  h a v e  p r o v i d e d  

would  b e  s u p p l e m e n t a l  c o n t r a d i c t o r y  e v i d e n c e  t o  t h a t  p r e s e n t e d  by  



t h e  s t a t e  a t  t r i a l .  I t  most c e r t a i n l y  would n o t  h a v e  

' a  c o n c l u s i v e l y  p r e v e n t e d  t h e  e n t r y  o f  t h e  v e r d i c t .  Ha l lman  v .  

S t a t e ,  3 7 1  So.2d 482 ( F l a .  1 9 7 9 ) .  

T h e r e f o r e ,  b o t h  claims made t h e  b a s i s  o f  D a r d e n ' s  l a t e s t  

m o t i o n  t o  v a c a t e  were p r o p e r l y  d e n i e d  on  t h e  b a s i s  o f  a 

p r o c e d u r a l  b a r .  A f f i r m a n c e  o f  t h a t  d e n i a l ,  i t  is r e s p e c t f u l l y  

s u g g e s t e d ,  s h o u l d  b e  made on  t h a t  b a s i s  and t h a t  b a s i s  a l o n e .  

S e e  D a v i s  v .  Wa inwr iqh t ,  U.S. , Sep tember  2 3 ,  1986 ,  

( J u s t i c e  P o w e l l  and t h e  C h i e f  J u s t i c e  c o n c u r r i n g ) .  



CONCLUSION 

Based on the above and foregoing, the state respectfully 

requests he court to affirm the denial of Darden's motion to 

vacate. 
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