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PER CURIAM. 

We reversed Jerry Haliburton's first-degree murder'and 

burglary convictions in Haliburton v. State, 476 So.2d 192 (Fla. 

1985), finding that the trial court reversibly erred in refusing 

to suppress Haliburton's statement made while an attorney, 

retained on his behalf, was at the police station requesting to 

speak with him. We found that the police's failure to notify 

appellant that an attorney was present and requesting to see him 

deprived the appellant of information essential to a knowing and 

intelligent waiver of his right to counsel under Miranda v. 

Arizona, 384 U.S. 436 (1966), and Escobedo v. ~llinois, 378 U.S. 

478 (1964). The United States Supreme Court has rejected this 

interpretation of Miranda and Escobedo in Moran v. Burbine, 106 

S. Ct. 1135 (1986). The Court has vacated Haliburton and 

remanded the cause for reconsideration in light of Burbine. 

Florida v. Haliburton, 106 S. Ct. 1452 (1986). We have 

jurisdiction. Art. V, S 3 (b) (I), Fla. Const. 

The facts of Burbine are similar to those of the instant 

case. An attorney, contacted by Burbine's sister on his behalf 



but without his knowledge, called the police station and was told 

that Burbine would not be questioned until the following day. 

Less than an hour later, after Miranda warnings, the police began 

a series of interrogatories that resulted in three signed 

statements admitting to the murder. The Court held that neither 

the police conduct, nor Burbine's ignorance of the attorney's 

efforts to reach him, undermined the waiver of his fifth 

amendment rights so as to require exclusion of the statements. 

The Court considered the police conduct irrelevant since it found 

that knowledge of the attorney's telephone call was not essential 

to a knowing and intelligent waiver of Burbine's Miranda rights. 

In addition, the Court found that Burbine's sixth amendment right 

to counsel had not attached because the government had not 

committed itself to prosecution at the time the statements were 

made. The Court found no fourteenth amendment violation, but 

noted that on facts more egregious than those in Burbine, police 

conduct might rise to the level of a due process violation. The 

Court plainly stated, however, that its decision does not disable 

"the States from adopting different requirements for the conduct 

of its employees and officials as a matter of state law." 106 S. 

Ct. at 1145. 

Appellant urges us to reaffirm our initial reversal of his 

conviction, arguing, inter alia, that the police conduct in the 

instant case is distinguishable from, and more egregious than, 

the police conduct in Burbine. He claims that the conduct denied 

him due process of law under article I, section 9, of the Florida 

Constitution. The state contends that the conduct at issue is in 

fact less egregious than in Burbine and does not rise to the 

level of a due process violation since the police did not 

misinform or deceive Haliburton's attorney as to his client's 

status. We disagree. AS Justice Stevens stated in his Burbine 

dissent, any "distinction between deception accomplished by means 

of an omission of a critically important fact and deception by 

means of a misleading statement, is simply untenable." Id. at - 
1158 (Stevens, J., dissenting). Further, "there can be no 



constitutional distinction . . . between a deceptive misstatement 
and the concealment by the police of the critical fact that an 

attorney retained by the accused or his family has offered 

assistance, either by telephone or in person." - Id. (footnote 

omitted). 

Further, the attorney in the instant case not only 

telephoned the police station as to the status of his client, but 

subsequently arrived at the station and requested access. As the 

Oregon Supreme Court has observed, "[tlo pass up an abstract 

offer to call some unknown lawyer is very different from refusing 

to talk with an identified attorney actually available to provide 

at least initial assistance and advice, whatever might be 

arranged in the long run." State v. Haynes, 288 Or. 59, 72, 602 

P.2d 272, 278 (1979), cert. denied, 446, U.S. 945 (1980). 

Haliburton was not told of the attorney's presence or request. 

The police refused access even in the .face of a circuit court 

judge's telephonic order that the attorney be allowed to see the 
* 

suspect. Only after a second telephone call from the judge 

was the attorney allowed to see his client. We find that this 

conduct violates the due process provision of article I, section 

9 of the Florida Constitution. Again we must agree with Justice 

Stevens that 

due process requires fairness, integrity, and honor 
in the operation of the criminal justice system, and 
in its treatment of the citizen's cardinal 
constitutional protections. . . . [Plolice 
interference in the attorney-client relationship is 
the type of governmental misconduct on a matter of 
central importance to the administration of justice 
that the Due Process Clause prohibits. . . . Just as 
the government cannot conceal from a suspect material 
and exculpatory evidence, so too the government 
cannot conceal from a suspect the material fact of 
his attorney's communication. 

106 S. Ct. at 1165-66 (Stevens, J., dissenting). 

Since Haliburton was vacated in full, we again address 

appellant's argument that, not only should his conviction be 

* 
We discussed the duty of law enforcement officers to obey 

telephonic court orders in Jamason v. State, 455 So.2d 380 (Fla. 
1984). 



r eve r sed ,  b u t  t h a t  he should be d i scharged  because h i s  waiver of 

t h e  r i g h t  t o  a speedy t r i a l ,  fo l lowing t h e  grand j u r y ' s  r e f u s a l  

t o  i n d i c t  f o r  murder, a p p l i e d  on ly  t o  t h e  bu rg l a ry  charge.  W e  

d i s ag ree .  "A defense  cont inuance c o n s t i t u t e s  a s p e c i f i c  waiver 

of t h e  speedy t r i a l  r u l e  ( o r ,  more p rope r ly ,  an e s t o p p e l  

p rec lud ing  r e l i a n c e  on t h e  r u l e )  a s  t o  a l l  charges  which emanate 

from a s i n g l e  c r i m i n a l  ep i sode ."  Gal lego v. Purdy, 415 So.2d 

166, 167 (F l a .  4 th  DCA 1 9 8 2 ) ( c i t i n g  S t a t e  v. ~ e ~ i m o n e ,  386 So.2d 

283 (F l a .  4 th  DCA 1980) ;  S t a t e  v. Corlew, 382 So.2d 787 (F l a .  2d 

DCA 1 9 8 0 ) ) .  

I n  accordance wi th  t h e  views expressed h e r e i n ,  w e  hold  a s  

a ma t t e r  of s t a t e  law t h a t  t h e  f a i l u r e  t o  suppress  a p p e l l a n t ' s  

s t a t emen t s  ob ta ined  i n  v i o l a t i o n  of due process  of law was 

r e v e r s i b l e  e r r o r .  W e  r e v e r s e  and remand f o r  a new t r i a l  thereby  

render ing  t h e  remaining i s s u e s  moot. 

I t  i s  s o  ordered.  

EHRLICH,  SHAW, GRIMES and KOGAN, JJ. ,  Concur 
OVERTON, J . ,  D i s sen t s  wi th  an op in ion ,  i n  which McDONALD, C . J . ,  
Concurs 

NOT FINAL U N T I L  TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



OVERTON, J., dissenting. 

I dissent. Haliburton's statements were not involuntary 

and are clearly admissible. The United States Supreme Court, in 

its recent decision in Moran v. Rurbine, 106 S. Ct. 1135 (1986), 

under almost identical circumstances, held that neither the 

police conduct nor the defendant's lack of awareness regarding 

the attorney's efforts to reach him would have the effect of 

invalidating the waivers entered into by the defendant. The 

United States Supreme Court held that there was neither a fifth 

amendment nor a sixth amendment violation under these 

circumstances. In the instant case, Haliburton does not contend 

that the waivers obtained were involuntary. In fact, the record 

in this case reflects clearly the reason why the appellant was 

making the statement. He had been confronted with evidence that 

he had burglarized the victim's home during the approximate 

period of the murder and he was trying to convince the police 

that, although he had burglarized the home, he had not murdered 

the victim. In my view, since the statement was voluntarily 

made, it should be admissible into evidence. I do not find any 

justifiable basis for holding that the due process clause of the 

Florida Constitution should be interpreted more broadly than the 

due process clause of the United States Constitution. Further, 

in this case, unlike Moran, the police did not deceive the 

attorney who was seeking access to Haliburton. The attorney was 

informed of appellant's status, but, on the advice of police 

counsel, was advised that he could not have access. I do not 

condone the conduct of the police in denying access to an 

attorney employed by the appellant's sister to represent 

Haliburton. However, since the statement was voluntary, it 

should be admitted. 

McDONALD, C.J., Concurs 
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