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PER CURIAM. 
This case is before us on appcal from the 

trial court's dcnial of Jerry Leon Haliburton's 
motion to vacatc his conviction and sentence 
pursuant to Florida Rulc of Criniinal 
Procedure 3.850. We also havc bcforc us a 
petition for writ of habeas corpus. We haw 
jurisdiction. Art. V, $ 3(b)( I ) ,  (9),  Fla. Const. 

Haliburlon was convicted of first-dcgrec 
murder and burglary and scntcnced to death 
for stabbing Don Bohannon thirty-one tinies 
during a burglary of Bohannon's honic in West 
Palm Beach. On appcal, this Court concluded 
that statcrnents Haliburton made to thc police 
should havc been supprcsscd and rcrnandcd 
thc case Tor a ncw trial. SCc Haliburton v, 
- Statc, 476 So, 2d 192 (Fla. 1985). On petition 

Ibr certiorari, the Unitcd States Suprernc 
Court vacatcd the reversal and rcmanded the 
case to this Court for reconsideration, 
Haliburlon v. Florida, 475 U.S. 1078, 106 S. 
Ct. 1452, 89 L. Ed. 2d 71 1 (1986). On 
remand, this Court held that police officers' 
failure to infomi the defendant that an attorney 
was in the stationhousc and had asked to 
speak with him violated thc duc process 
provision of the Florida Constitution so as to 
vitiate the defendant's otherwise valid waivcr 
of his right to an attorncy and to require 
suppression of the statcmcnt made subsequcnt 
to the attorncy's arrival. Haliburton v. Statc, 
514 So. 2d 1088 (Fla. 1987). 

On retrial, Haliburton was again convictcd 
of burglary and first-dcgrce murder. This 
Court affirmed thc conviction and sentcncc on 
appcal. Haliburton v. Stah, 561 So. 2d 248, 
249 (Fla. 1990), _cert. denied, 501 U S .  2259, 
111 S, Ct. 2910, 115 L. Ed, 2d 1073 (1991). 
In January 1992, Govcmor Chiles signed a 
dcath warrant schcduling Haliburton's 
execution for March 1992. In Fcbruary 1992, 
Haliburton filcd a rulc 3.850 motion to vacate 
the judgment and sentence and a motion for a 
stay of cxecution. On March 12, 1992, a stay 
was granted. 

In May 1993, Haliburton lilcd an amended 
motion for post-convicton rclict' and in 
Dcccniber 1993, thc court conducted an 
cvidcntiary hearing. Thc trial court denied 
Haliburton's motion for post-conviction rclicf 
and his subsequent motion for rchearing; this 
appcal followed together with a pctition for 
habeas corpus. 

k l c  3,850 Motion 
Haliburlon raises ninc claims in the appeal 



of the denial of his 3,850 motion: (1) whether 
the successor judge properly rulcd on 
Haliburton's motion for rehearing; (2) whether 
the state withheld exculpatory evidence and 
whether counscl's performance was deficient 
during the guilt phase; (3) whethcr counsel's 
performance was deficient at the pcnalty 
phase; (4) whethcr the jury instructions and 
aggravating circumstances were 
unconstitutionally vague and overbroad; (5) 
whether the state complied with Haliburton's 
chapter 119 requests; (6) whether counscl was 
ineffective in advising Haliburton to waive 
speedy trial rights on the burglary charge; (7)  
whether counsel was ineffcctive regarding 
prosccutorial misconduct; (8) whcther the jury 
instructions improperly shifted the burden to 
Haliburton; and (9) whethcr Haliburlon was 
denicd due process when the governor signed 
his death warrant before the two-year time 
limit for filing a motion Cor post-conviction 
relief expired. Claims (4) and (8) wcre not 
raised at trial and as such they arc proccdurally 
barred. Haliburton has conceded that claim 
(9) is moot sincc the trial court granted his 
stay of execution in March 1992. 

First, we address Haliburlon's contention 
that reversible error occurred when a 
successor judge irnperniissibly ruled on his 
motion for rehearing. Judge Lindscy presided 
over Haliburton's evidentiary hearing and 
denied his post-conviction motion; yet Judgc 
Burk denicd his motion for rehearing, 
Haliburton d i e s  on Groover v. Walker, 88 
So, 2d 312 (Fla. 1956), for thc proposition 
that a successor judge may not corrcct any 
alleged legal errors in a final order issued by 
his predecessor. However, in Eperson v. 
Emerson, 101 So, 2d 367 (Fla. 1958), this 
Court explained: 

Wc have the vicw that if' the 
Chancellor who entcred the final 

dccree is available and willing to act on 
a petition for rehearing thcn thc matter 
should not be actcd upon by another 
judgc. Howcver, if the original 
Chancellor is unable by virtuc of. death, 
disability or other equivalcnt event, or 
is unwilling by reason ofrecusation of 
other cause to consider the rchearing 
petition, then a successor-Chancellor 
may consider it undcr such 
circumstances. 

If the petition for rehearing is merely 
a rcargument on points and facts 
considered by thc original Chancellor, 
then the succcssor-Chanccllor is 
without authority on such basis to 
revcrse his prcdeccssor. Such a 
pcti tion for rehearing should be denied. 

at 368-69 (citation omitted). Although the 
Court advises the original judge to act on a 
petition for rchcaring if possible, the Court 
does not prohibit thc successor judge li-om 
denying thc motion for rchearing as Judgc 
Burk did in the instant case. The succcssor 
judgc is only prohibited from rcversing the 
judgment of the predecessor judge on the facts 
and argument considercd by the predeccssor. 
We do not know Judge Lindsey's reason for 
not acting on Haliburton's motion Cor 
rehcaring; howcver, we find no crror. 

Haliburton next claims that cither the state 
suppresscd certain cxculpatory evidencc in 
violation of Bradv v. Maryland, 373 US. 83, 
83 S. Ct. 1194, 10 L. Ed, 2d 215 (1963), or 
his counsel was ineffective under Strickland v, 
Washington, 466 US. 668, 104 S, Ct. 2052, 
80 L. Ed, 2d 674 (1984), in failing to 
invcstigate, preparc, and prescnt the evidence. 
Haliburton prcdicates his claim on the 
following assertions: The jury did not hear 
evidence which would have impeached the 
tcstimony of Haliburton's brother, Freddic, or 
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Freddie's girlfriend, Sharon Williams; thc statc 
failed to disclose that Haliburton's fingcrprint 
was not on the knife allcgedly used during the 
assault on Sharon Williams, and thc prosecutor 
intentionally misled the jury on this point whcn 
she argued that Haliburlon was guilty because 
he "used a knife of opportunity . . . whcn he 
assaulted Sharon Williams"; the jury did not 
hear the alibi testimony of' Bernice Watson; 
and defense counsel failed to vigorously 
prcscnt evidencc and make argument. 

First, we will addrcss the claim. 
According to Haliburton, the statc withheld 
evidence of Freddie's March 15, 1982, 
statement to police providing a dif'fcrcnt 
version of his brother's involvement in thc 
murder; the state's assistance to Frcddie in 
receiving lost gain time in the state prison 
system as a result of his cooperation and 
tcstimony at his brother's trial; the fingerprint 
results indicating that Haliburton's fingcrprint 
was not on the knife William clainied 
Haliburton held to hcr throat whcn he 
allegedly raped her and made an inculpatory 
statement;' and the tapc of Sergeant Houser's 
intervicw with Haliburton's formcr cellmate, 
Curtis Horne, corroborating Haliburton's 
statemcnt that hc broke in to Bohannon's 
apartment and found a dead body.2 In light of 
thc rccord beforc us, we find that no Brady 
violation has occurred. 

ln Cruse v. Statc, 588 So. 2d 983 (Fla. 
1991), this Court stated: 

'"Sharon Williams testified that [Halihurton] said to 
her, while holding a knife at her t h a t :  'You don't think 
I'd do nothing to you. I do you just like I did that man, I 
kill you . . . .'I Bliburton, 561 So. 2d at 251. At trial, 
defense counsel obtained an order in lirnine preventing 
any mention of the alleged rape. 

2Haliburton's confession to breaking into Bohaniion's 
apartment and seeing the body was suppressed. See 
m n  v. State ,476 So. 2d 192 (Fla. 1985). 

Not all cvidcnce in the possession of 
the Statc must be disclosed to the 
defcnsc under Bradv, Evidence is only 
requircd to be discloscd if it is material 
and exculpatory. Evidence is matcrial 
only i T  "there is a reasonable 
probability that, had the evidencc been 
disclosed to the defense, the rcsult of 
the proceeding would havc been 
diffcrcnt. A 'reasonable probability' is 
a probability sufficient to undermine 
coniidence in the outcome.'' In 
making this determination, the 
evidence must bc considered in the 
context of the entirc rccord. 

- Id. at 987 (quoting United States v, Badey, 
473 U.S. 667,682 (1985)). 

The record supports the trial court's 
h d i n g  that the statc turncd over all 
documentation. There is no evidence that thc 
March 15, 1982, statenicnt was ever 
transcribed, and Haliburton concedes that he 
has seen a typed edited version of Houscr's 
intcrview with Hornc. Both Freddie and thc 
prosecutor dcnied having a deal to induce 
Frcddie's testimony, although the prosecutor 
assisted Freddie by writing to the Departrncnt 
of Corrections in order to restore thc gain time 
he lost while waiting in jail for his brothcr's 
second trial--Freddie testificd to this fact 
during the sccond trial. As to the fingerprint 
rcport, it was retrievcd from a separate file on 
thc Sharon Williams rape chargc which had 
bccn nolle prossed six years prior to 
Haliburton's sccond trial; however, the Palm 
Bcach State Attorney's Office had an open 
files policy and Haliburton could have 
rcvicwed the rape file upon requcst. Wc find 
no failure on the statc's part to disclose 
relevant evidence; thus, Haliburton's Brady 
claim must fail, 

Haliburton argues that evcn if no Brady 
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violation exists, defensc counsel was 
ineffectivc under Strickland by not presenting 
the aforementioncd evidencc to the jury. In 
addition, Haliburton claims his counsel was 
ineffective for failing to present thc alibi 
testimony of Bernice Watson and to 
vigorously present evidence and argument, In 
order to prevail on this claim, Haliburton must 
demonstrate that counsel's performancc was 
dcficient and that thcre is a rcasonable 
probability that the outcome of the procecding 
would have been different absent the dcficient 
perforniancc. Strickland, 466 U.S. at 687; 
Bertolotti v. State, 534 So. 2d 386, 390 (Fla. 
1988). 

As noted abovc, Freddic testified rclative 
to the prosecutor's assistancc in restoring his 
lost gain time and evidencc of the March I5 
staterncnt would have addcd niarginally to 
Haliburton's defcnse givcn the volume of 
substantial impeachment evidencc brought out 
by defense counsel against Freddic on cross- 
examination. The fingcrprint report and 
Sergeant Houser's interview with Horne both 
raised issues Haliburton successfully argued to 
suppress, g c  supra notcs 1-2, and counsel 
cannot be faulted for not risking the admission 
of furlher damaging cvidence to bring forth 
impeachment of questionablc value. Thcrc is 
no evidence to support Haliburton's allegation 
that the prosecutor hid the fingerprint evidence 
from thc del'ense or that shc intentionally 
misled the jury during her closing argument. 
We find that the trial judge properly denied 
Haliburton relicf on these claims. 

The record indicates that defcnsc counsel 
was aware of Watson's proposed te~tirnony.~ 
but for tactical reasons chosc not to use it 
because of evidence, including fingerprints, 

3Bernice Watson would have testified that 
Haliburton was with her the night of the murder except 
for a brief time when he went out to get cigarettes. 

that Haliburton had been at the murder scene. 
Additionally, Watson's statement put 
Haliburton closc to the address where the 
murder occurred and was contradicted by his 
faniily mcrnbcrs in their depositions. Del'ense 
counsel's stratcgy was to convincc the jury that 
Freddic was not believable and that it was 
possiblc that Bohannon's cx-girlfriend had 
committcd the murder. Wc cannot say that 
trial counsel's decision to Corgo Watson's 
testimony was ''so patently unrcasonable that 
no compctcnt attorney would have chosen it,'' 
Palrncs v. Wainwrijzht, 725 F.2d 151 1 ,  1521 
(11th Cir. 1984)(quoting Adam v. Wainwrivht, 
709 F.2d 1443, 1445 (1  1 th Cir. 1983)), nor 
can we say that the outconic of the procecding 
would have bccn different if counsel had 
presented hcr testimony; thus we iind no error. 

Haliburton bases his contention that 
counsel failcd to vigorously present evidencc 
and argument on allcgations that hc failed to 
have a juror recuscd after commenting on the 
evidencc during trial; that he failed to requcst 
a changc of venue; that hc failed to have the 
jury sequestered; and that he was unpreparcd 
to go forward with an opcning statement. The 
trial coud considcrcd these claims and found 
that Haliburlon failed to dcrnonstrate that he 
was prejudiced by any acts or omissions ofhis 
attorney, and we find cornpctent, substantial 
evidence to supporl this finding. Accordingly, 
we reject the fbrcgoing claims and conclude 
that Haliburton has neither met the 
substandard performance nor thc prejudice test 
from Strickland, and therefore is not entitled 
to relief. 

Haliburton ncxt argues that counsel's 
performance was deficicnt at the penalty 
phase. Hc asscrts that counsel did not begin 
preparation for the penalty phase until afier thc 
guilt verdict, which resulted in his chosen 
rncntal health expcrt being unpreparcd to 
tcstify. We find that the record refutcs 

-4- 



Haliburton's contentions. At the evidentiary 
hcaring, dcfcnse counsel, Nelson Bailey, 
testified that he had already donc much of thc 
preparation ior thc penalty phase during the 
first trial. He was aware that Haliburton had 
suffered physical and scxual abuse as a child 
and that he had a history of substance abuse. 
Bailey tcstified that although thcse hctors 
would be considcred mitigating in many cases, 
they were more harmful than helpful in the 
instant case. Bailey elcctcd not to call the 
mental hcalth expert, cven though she could 
have testified that thcre was a strong indication 
of brain damage, because she would have also 
tcstified that Haliburton was an extrcrnely 
dangerous person and that he was likely to kill 
again, 

According to Bailey, tcstimony that 
Haliburton's cmotional problems and dcprived 
upbringing caused him to comniit the crime or 
lessencd his culpability would have conllictcd 
with the picturc of charity and pacifism painted 
by the other defense witnesses and would have 
been inconsistent with Haliburton's lingcring 
doubt argumcnt. 

Bailey's penalty phasc strategy was to 
humanize Haliburton by dwelling upon his 
close family tics and on thc positive influence 
he had on his family and fellow inmatcs. Even 
though this stratcgy was unsucccsslul in 
persuading the court and jury to sentence 
Haliburton to lire imprisonment, wc cannot 
conclude that he was ineffcctive. In light of 
thc subs tanti al, compel 1 i ng aggravation found 
by the trial court, thcrc is no reasonable 
probability that had the niental health expert 
tcstified, thc outcome would have bccn 
differcnt. Haliburton has shown neither 
dcficiency nor prejudice, and the trial court 
properly denied this claim. 

As his next issue, Haliburton asserts that 
the state [ailcd to comply with Haliburton's 
chapter 1 19 public records requests. 

Haliburton alleges that thc the West Palm 
Beach Police Departmcnt, the Palm Beach 
County Sheriffs Dcpartnient, the office ofthe 
nicdical examincr, and the statc attorney's 
office continue to withhold docurncnts Li.oni 
hini. Thc record supports the trial court's 
finding that thc state has complied with 
Haliburton's requests for documents; thus we 
find no merit to this claim. 

Next, we disagree that counsel was 
inell'ective for advising Haliburton to waive his 
speedy trial rights on thc burglary chargc 
without informing him that the waiver would 
apply if hc were eventually charged with 
Bohannon's murdcr. Counsel's rcqucst for a 
continuance was profcssionally reasonable 
conduct under the circumstances at the timc. 
Haliburton had confesscd to the burglary and 
thc state had numcrous witnesscs, rccorded 
witnesscs' statements, rccordcd grand jury 
testimony, Hal iburton's conression, his 
fingerprints, blood, marijuana, and other 
objects bclonging to Haliburton. It was 
reasonable for counsel to waive spccdy trial 
rights and rcqucst the continuancc in order to 
prcpare for trial on the burglary charge when 
the grand jury had rcturncd a no true bill on 
thc murder chargc two months carlier. 
Haliburton has shown neithcr dcf-icient 
perforniancc nor prejudice; thus wc find no 
error. 

Haliburton next asserts that the cumulative 
effect of the state's misconduct deprived hini 
oTa fair trial. Hc claims that references by ihc 
prosccutor in her o p i n g  statement and by 
Freddie to other court proccedings or 
Haliburton's appeal wcrc improper. 
Haliburton also claims that the state 
supprcssed the results of an cxculpatory 
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polygraph4 examination and that the 
prosecutor creatcd an unreasonable eniotional 
responsc in one witness by prcsenting a gory 
photograph of the victim. We conclude that 
the trial court propcrly held that Haliburton's 
claims of. prosecutorial misconduct arc 
procedurally barrcd becausc they were raiscd 
and rcjected by this Court on dircct appcal. 

Habeas Corpus 
Haliburton raises five issues in his pctition 

for writ of habeas corpus: (1) whether 
appellate counsel's incffectiveness precluded 
reliable adversarial testing; (2) whcthcr 
appellate counscl was ineffcctive lor failing to 
raise a claim that the sentencing court 
precluded him from prescnting mitigating 
witnesses; (3) whether appellate counscl failed 
to argue that thc evidence was insufficicnt to 
prove guilt; (4) whether counsel was 
ineffective for not raising on appeal the court's 
refusal to pcmit  counsel to argue that the 
grand jury would not indict Haliburton solely 
on physical cvidence; and ( 5 )  whcther 
inadequate limiting instructions on aggravating 
factors violatcd Haliburton's right to a rcliable 
capital scntence. Wc will not address claim (5 )  
which is procedurally barred. 

In order to evaluate Haliburton's claim of 
ineffective assistancc of appellatc counsel, 

this Court must determine "first, 
whether the alleged omissions are of 
such magnitude as to constitutc a 
serious error or substantial deficiency 
falling measurably outsidc the range of 
professionally acceptable performance 
and, second, whcther the deficiency in 
performance compromised thc 

appcllate process to such a degree as 
to undermine confidcncc in the 
correctness of the result.'' Pope v. 
Wainwrirrht, 496 So. 2d 798,800 (Fla. 
1986), cert. dcnicd, 480 U.S. 95 1, 107 
S. Ct. 1617, 94 L. Ed. 2d 801 (1987). 

Fcrguson v. Singlctary, 632 So. 2d 53,57 (Fla. 
1993), 

Haliburton first claims that bccause 
appellatc counsel [ailed to act as a zealous 
advocatc, hc was deprived of his right to thc 
effcctive assistancc of counsel. We disagree 
with his assertion that appellate counsel's initial 
briel and oral argument wcrc inadequate 
becausc they focuscd on one technical 
argument: Counsel convinced at lcast one 
mcmber of this Court of the merits of his 
argunicnt. See Haliburton, 561 So. 2d at 252 
(Barkett, J., concurring), Counsel cannot be 
dcerned ineffcctivc because he railcd to 
persuadc this Court to rule in Haliburton's 
favor. Swaf'ford v, Dumer, 569 So. 26 1264, 
1266 (Fla. 1990). 

We likewise find no merit to Haliburton's 
claini that appellate counsel was incffcctive for 
failing to argue that two prison guards wcre 
not permitted to tcstify before the jury as to 
Haliburton's cxcmplary record whilc on Death 
Row. Thc rccord is clear that dcfcnse counsel 
abandoncd his request that thc prison guards 
be allowed to testify bcforc the jury: 

MR. BAILEY [defense counscl]: 
Here's what I'd like to do. I've got the 
two guards hcrc. To be quite honest, 
I'm going to need primarily -- for the 
Court's information, becausc of the 
changes sincc the last time he was 
sentcnced to death, what I'd propose is 
that we wrap up hcrc, havc the guards 
tcstify on record, if you would permit, 

4The Capital Collateral Representative's investigator 
testified that a stamp on the evidence report contained in 
the files turned over bv the West Palm Beach Police 
Department stated that the polygraph had been destroyed. in advance as part of thc scntcncing 
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proceeding for the Court's information murdcr, and that from all the evidcnce, the 
without the jury prcsent. state's casc rested totally upon Freddic; 

thcrcforc, no prejudicc has been demonstrated. 
MS. BROOME [prosecutor]: No Conchs i on 
objection. We affirm the order denying the motion for 

post-conviction relief, and we deny the petition 
MR. BAILEY: Or, I can bring them for habeas corpus. 
back latcr. It is so ordcrcd. 

MS. BROOME: I think it's sensless to 
bring them back. 

THE COURT: Sure. 

Counsel sought to have the guards tcstify 
before the judge and this request was honored. 
Wc find no error. Appellatc counsel cannot bc 
faultcd for not raising this claim. Id. 

We also find that if appellate counscl had 
challenged the sufficiency of thc cvidence 
regarding Haliburton's guilt, wc would havc 
found no merit to that claim. The cvidence 
presented at trial sufficiently supports the 
convictions of burglary and first-degree 
murder; thus we find no nicrit to Haliburton's 
third issuc. 

Finally, Haliburton asserts that appellate 
counsel was ineffective for failing 10 arguc on 
appeal that the trial court refused to permit 
trial counscl to argue in summation that thc 
state failed to obtain an indictment against 
Haliburlon based solely on physical evidence. 
According to Haliburlon, without Freddie's 
testimony there was no case against him 
becausc the grand jury would not indict bascd 
solely on thc fingerprint evidcnce placing 
Haliburton at Bohannon's apartmcnt, and the 
jury needed to know the weakness of the 
state's case in evaluating Frcddie's credibility. 
We find this to be a nieritless claim because 
defensc counsel was pcrrnitted to arguc that 
Freddie had testified in front of the grand jury 
in order to gct his brother charged with 

KOGAN, C.J., and OVERTON, SHAW, 
GRIMES, HARDTNG, WELLS and 
ANSTEAD, JJ., concur. 
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