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PER CURIAM. 

L a r r y  J o e  Johnson, under  s e n t e n c e  of  d e a t h ,  f i l e d  t h i s  

p e t i t i o n ,  which w e  w i l l  t r e a t  a s  a  p e t i t i o n  f o r  habeas  c o r p u s ,  t o  

r e v i e w  t h e  s e n t e n c i n g  p r o c e d u r e  a t  h i s  t r i a l ,  p u r s u a n t  t o  t h e  

Uni ted  S t a t e s  Supreme Cour t  d e c i s i o n  i n  Hi tchcock  v .  D u u ~ ,  - 

U.S. - , 107 S . C t .  1821 ( 1 9 8 7 ) .  W e  have j u r i s d i c t i o n .  A r t .  V,  

§ § 3 ( b ) ( 1 ) , ( 9 ) ,  F l a .  Cons t .  Because t h e  governor  h a s  s i g n e d  a  

d e a t h  w a r r a n t  on Johnson subsequen t  t o  t h e  f i l i n g  o f  h i s  

p e t i t i o n ,  Johnson has  a l s o  r e q u e s t e d  t h i s  Cour t  t o  g r a n t  a  s t a y  

of  e x e c u t i o n .  W e  f i n d  no m e r i t  i n  h i s  p e t i t i o n ,  and a c c o r d i n g l y ,  

deny a l l  r e l i e f  s o u g h t .  

Johnson was c o n v i c t e d  o f  f i r s t  d e g r e e  murder  f o r  t h e  

March, 1979 s h o o t i n g  d e a t h  o f  a  g a s  s t a t i o n  a t t e n d a n t  i n  Madison 

County. The c o n v i c t i o n  and t h e  s e n t e n c e  of  d e a t h  w e r e  a f f i r m e d  

by t h i s  Cour t  i n  Johnson v .  S t a t e ,  442 So.2d 185 ( F l a .  1 9 8 3 ) ,  

cer t .  d e n i e d ,  466 U.S. 963- ( 1 9 8 4 ) .  I n  J a n u a r y  1985, f o l l o w i n g  

t h e  s i g n i n g  of  a  d e a t h  w a r r a n t  by Governer  Graham, Johnson f i l e d  

f o r  r e l i e f  p u r s u a n t  t o  r u l e  3.850 F l a .  R .  C r i m .  P . ,  a s  w e l l  a s  a  

p e t i t i o n  f o r  w r i t  o f  habeas  c o r p u s .  Tha t  p e t i t i o n  a l l e g e d  t h a t  



the trial court failed to properly consider the mitigating 

evidence presented at trial. We denied the petition for writ of 

habeas corpus and affirmed the denial of relief pursuant to rule 

3.850. Johnson v. Wainwriau, 463 So.2d 207 (Fla. 1985).   he 

United States Court of Appeals, Eleventh Circuit granted a stay 

of execution, but later held that Johnson was not entitled to any 

relief. Johnson, 778 F.2d 623 (11th Cir. 1985). 

In this petition,' Johnson argues that the trial judge 

failed to consider the nonstatutory mitigating evidence proffered 

by Johnson during the sentencing phase. It is undisputed that 

the judge instructed the jury properly under Kjtchcock, and 

J,ockett v ,  O m ,  438 U.S. 586 (1978). Clearly the instruction 

permitted the jury to consider evidence of nonstatutory 

mitigating circumstances. Johnson alleges, however, that the 

order sentencing him to death demonstrates that the judge 

nevertheless declined to consider nonstatutory mitigating 

factors. In so arguing, Johnson points out that the trial judge 

made no specific reference in his sentencing order to the 

nonstatutory mitigating factors introduced by Johnson. 

Essentially, he alleges that there is nothing in the record to 

indicate that the judge considered the nonstatutory mitigating 

evidence. 

The state argues that the jury instructions constitute 

ample evidence that the judge knew what he was required to 

consider, and in fact did consider those circumstances. We 

agree. We must presume that the judge followed his own 

instructions to the jury on the consideration of nonstatutory 

mitigating evidence. 2 

Johnson filed this petition under this Court's "all writs" 
jurisdiction pursuant to article V, section 3(b)(7) of the 
Florida Constitution. We choose to treat this petition as one for 
a writ of habeas corpus, and accordingly deny the state's motion 
to dismiss for lack of jurisdiction. 

The state has attached to its response an affidavit from the 
trial judge stating that he did consider the nonstatutory 
mitigating evidence proffered by Johnson. This affidavit is not 
properly before this Court on appeal and is not part of the 



T h e r e  i s  n o t h i n g  i n  t h e  r e c o r d  t o  i n d i c a t e  t h a t  t h e  judge  

f a i l e d  t o  c o n s i d e r  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  On t h e  

o t h e r  hand it i s  c lear  t h a t  h e  i n s t r u c t e d  t h e  j u r y  a c c o r d i n g  t o  

t h e  t e a c h i n g s  o f  J , o c k e t t  a n d  H i t c h c o c k .  When r e a d  i n  i t s  

e n t i r e t y ,  t h e  s e n t e n c i n g  o r d e r ,  combinded w i t h  t h e . c o u r t ' s  

i n s t r u c t i o n s  t o  t h e  j u r y ,  i n d i c a t e s  t h a t  t h e  t r i a l  c o u r t  gave  

a d e q u a t e  c o n s i d e r a t i o n  t o  t h e  e v i d e n c e  p r e s e n t e d .  A c c o r d i n g l y ,  

we deny  t h e  p e t i t i o n  f o r  h a b e a s  c o r p u s ,  a n d  d e n y  t h e  m o t i o n  f o r  

s t a y  o f  e x e c u t i o n .  

I t  i s  so o r d e r e d .  

McDONALD, C . J . ,  and  OVERTON, EHRLICH, SHAW, BARKETT, GRIMES and  
KOGAN, JJ . ,  Concur 

NO MOTION FOR REHEARING WILL BE ALLOWED. 

r e c o r d .  T h e r e f o r e  we w i l l  n o t  c o n s i d e r  it,  a n d  it forms  no  b a s i s  
f o r  o u r  o p i n i o n .  
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