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P E R  CURTAM. 

Randall S c o t t  Jones appeals the death sentences imposed on 

We have jurisdiction pursuant to article V, h i m  on resentencing. 

section 3(b)(l), Florida Constitution, and affirm the sentences. 

Seeking to steal Brock's truck, Jones s h o t  and killed 

M a t t h e w  Brock and Kelly Perry while they slept in t h e  truck.' 

jury convic ted  h i m  of two counts of first-degree murder, among 

other t h i n g s ,  and recommended that he be sentenced to death, 

A 

The fac ts  are set out fully in our op in ion  on Jones' first 1 

appea l .  Jones v. State, 569 So.2d 1234 (Fla. 1990). 



which the trial court did. 

sentences because of errors in the penalty phase and ordered that 

Jones be resentenced. H i s  n e w  jury recommended death for each 

victim's murder, and the trial court agreed with those 

recommendations. 

On appeal we vacated the death 

P r i o r  to the resentencing proceeding, Jones  filed a pro se 

motion asking that h i s  counsel, H o w a r d  Pearl, be dismissed 

because: 1) Pearl's being an honorary deputy sheriff constituted 

a conflict of interest; and 2) Pearl's assistance was ineffective 

because he "only does just enough to maintain appearances'' and at 

J o n e s '  first sentencing proceeding called only one mental health 

expert to testify and refused to c a l l  any of unspecified 

"numerous character witnesses." This motion did not ask fo r  a 

h e a r i n g  on the matter, but sought the dismissal of Pearl and the 

p u b l i c  defender's office, the appointment of private counsel,  and 

Inore t i m e .  After Jones filed this motion, Pearl moved for 

permission to withdraw, claiming that Jones '  motion and 

a l l ega t i ons  had created an irreconcilable conflict that destroyed 

the attorneylclient relationship. 

parties on these motions and denied Jones' motion because Pearl's 

"former" status2 did not create a conflict of interest3 and held 

The trial court heard all the 

By the time of resentencing Pearl had resigned as an honorary 
deputy sheriff. 

See Harich v. State, 573 So.2d 303  (Fla. 1990), cert. denied, 
111 S.Ct. 1645 (1991). 
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recognized that Pearl and Janes were having difficulty getting 

alang but denied Pearl's motion to withdraw because the court had 

never known Pearl to compromise h i s  integrity and because 

substitute counsel could not match Pearl's knowledge and 

familiarity with the case. The day the resentencing proceeding 

began Jones filed a second motion to dismiss counsel, and the 

trial court summarily denied it. On appeal Jones argues that the 

court conducted an inadequate inquiry on his motion. We 

disagree. 

In Hardwick v. State, 521 So,.2d 1071 (Fla.), cert. denied, 

4 8 8  U . S .  871 (1988), we approved the procedure f o r  dealing with 

motions to dismiss counsel as set out in Nelson v. State, 2 7 4  

So.2d 256,  258-59 (Fla. 4th DCA 1973): 

[Wlhere a defendant, before the commencement of 
trial, make= it appear to the trial judge that 
he desires to discharge his court appointed 
counsel, the trial judge, in order to protect 
the indigent's right to effective counsel, 
should make an inquiry of the defendant as to 
the reason for the request to discharge. If 
incompetency of counsel is assigned by the 
defendant as the reason, or a reason, the trial 
judge should make a sufficient inquiry of the 
defendant and h i s  appointed counsel to determine 
whether or not there is reasonable cause to 
believe that the court appointed counsel is not 
rendering effective assistance to the defendant. 

Jones did not s e e k  to represent himself; he only wanted 

the court to appoint someone else to represent him. He based 

much of h i s  claimed dissatisfaction on Pearl's having been an 

honorary deputy. He also claimed that Pearl had been ineffective 
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in the trial and prior sentencing, but made no assertion as to 

Pearl's effectiveness in the current proceeding. 

"Without establishing adequate grounds, a criminal 

defendant does not have a constitutional right to obtain 

different court-appointed counsel.'' Capehart v. State, 583 So.2d 

1009, 1014 (Fla. 1991), cert. denied, 112 S.Ct. 955 (1992). We 

agree with the trial court that Jones did not establish adequate 

grounds. The complaint about Pearl's being an honorary deputy 

had been resolved because Pearl had resigned that position. 

Jones '  complaints about Pearl's handling of the prior sentencing 

proceeding do not provide a legal basis for challenging his 

prospective performance in the resentencing. 4 

We hold that the court conducted a sufficient inquiry into 

J o n e s '  cornplaints and Pearl's concerns. The state argued that 

Pearl was a good attorney, and the trial judge pointed out 

Pearl's extensive trial experience and stated that he had never 

known Pearl to cornprornise his advocacy over a period of thirty 

years.  We find that the refusal to dismiss Pearl w a s  within the 

court's discretion and that no error occurred. 

Jones  made two statements to t h e  authorities and moved to 

suppress them prior to his original trial. We affirmed the trial 

court's denial of t h a t  motion because Jones had n o t  established 

Allegations as to Pearl's effectiveness at r e s e n t e n c i n g  shoald 4 
be addressed in a motion for postconviction re l ief .  Ventura v .  
State, 560 So.2d 217 (Fla.), - cert. --I denied 111 S.Ct. 3 7 2  ( 1 9 9 0 ) "  

-4 -  



that he had been denied a request for counsel. Jones v .  State, 

5 6 9  So.2d 1234, 1 2 3 7  (Fla. 1 9 9 0 ) .  He again moved to suppress 

those statements prior to sesentencing, arguing t h a t  documentary 

evidence shows that a p u b l i c  defender had been appointed to 

represent him 011 an unrelated charge and that the statements 

should nut have been t a k e n  in t h e  absence of that c o u n s e l .  The 

trial court denied the motion to suppress. 

A trial court's ruling on a motion to suppress is presumed 

to be correct. Owen v .  State, S60 So,2d 207 (Fla.), cert. 

~- denied, 111 S.Ct. 152 (1990); Medina v. State, 466 So.2d 1046 

(Fla. 1985). The document Jones relies on to make this claim 

also shows that Jonea pled to the unrelated charge and the court 

imposed sentence twelve days b e f o r e  Jones committed these murders 

and more than a month b e f o r e  he made the challenged statements. 

Invoking one's right to counsel f o r  one crime does not invoke 

that right for f u t u r e  crimes. Durocher v. State, 596 So.2d 997 

(Fla. 1992); -- see Traylor v ,  State, 596 So.2d 957 (Fla. 1992). 

Thus, there is no merit to t h i s  claim. 

I n  the original appeal we summarily rejected several 

claims challenging, among o t h e r  things, the constitutionality of 

Florida's death penalty statute and n o t  requiring jurors to use a 

special verdict form. 5 6 9  So.2d at 1.238. Jones raises these 

same claims now, and we reject them again. 

J o n e s '  codefendant testified against him at resentencing, 

and J o n e s  now complains that t h e  judge referred to this witness 

by his first name and  that^ the judge improperly commented t h a t  a 
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prior witness' testimony corroborated that of the codefendant. 

The following exchange occurred on direct examination when the 

witness used a map to describe the murder scene: 

Q .  [by prosecutor] Chris, does this look at 
all in any way familiar to you with regard to 
the layout of Rodman Dam? Can you locate 
yourself on that map? 

A .  Back over this way [ w h e r e ]  the bathrooms 
were. I believe I w a s  -- I believe that's the 
bathrooms? 

The Court: That's correct, according to the 
previous witness, Mr. Stout. 

I t  i s  error for a judge to comment on the evidence in the 

jury's presence. Raulerson v. State, 102 So.2d 281 (Fla. 1 9 5 8 ) .  

The contemporaneous abjection r u l e s  applies to such comments, 

however, and an appellate court will not reverse in the absence 

of an objection unless the camment is $0 prejudicial as to be 

fundamental error. ROSS v. State, 386  So.2d 1191 (Fla. 1980). 

Here, Jones did n o t  object to the court's comment, which 

pertained only to a minor detail of the codefendant's testimony. 

Neither this comment nor calling the witness by his first name 5 

prejudiced Jones or deprived him of a fair trial, and these is no 

merit to this claim. 

During closing argument, the prosecutor said: 

The prosecutor and defense counsel, as well as the judge, 
called the codefendant by his first name, and defense counsel 
even called him " s o n . "  
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I believe a suggestion was made to you that, 
perhaps, this homicide was not so terrible in 
the overall scheme or p l a n  of things. As you 
weigh that and you consider that, ladies and 
gentlemen, I want you to go back there and think 
about the effect that period of five seconds 
(the time period f o r  the firing of three shots) 
has had on MK. Jones' life, on Chris Reesh's 
l i f e  [codefendant], on Paul Brock's life 
[ vic  t im ] - - I' 

Jones objected to the reference to the codefendant and one of the 

vic t ims  and moved f o r  a mistrial. The trial court denied that 

motion, and Jones now argues that the comment constituted 

improper victim-impact evidence and that the prosecutor committed 

reversible misconduc t  in making this statement. We disagree. 

This is not impermissible victim-impact evidence. Payne 

v. Tennessee, 111 S.Ct. 2597 (1991)" Even if we assumed, without 

deciding, that the prosecutor erred in making the statement, no 

relief would be warranted. The standard for appellate review of 

prosecutorial misconduct "is whether 'the error committed was SO 

prejudicial as to vitiate the entire trial. ' I t  State v. Murray, 

443 So.2d 955, 9 5 6  (Fla. 1984), quoting Cobb v. State, 376 So .2d  

230, 232 (Fla. 1 9 7 9 ) .  This comment did not vitiate the entire 

trial n o r  did it "inflame the minds and passions of the jurors so 

that their verdict reflect[ed] an emotional response to the crime 

or the defendant rather than the logical analysis of the evidence 

in light of the applicable law." Bertolotti v. State, 476 So.2d 

130, 1 3 4  (Fla. 1985). Thus, there is no merit to this claim. 

The defense called a mental health expert who t e s t i f i ed  

that he h a d  considered Jones' juvenile, psychiatric, and 



psychological history in diagnosing Jcnes as having a borderline 

personality disorder. On cross-examination the prosecutor 

questioned the expert about Jones' background and the materials 

reviewed by the expert and asked him to go through the criteria 

for antisocial behavior, In response to that questioning, t h e  

expert stated that there were references in the record to Jones' 

skipping class, lying, and stealing. The expert also admitted 

that the records disclosed that Jones had set his house on fire 

and that, at Boy Scout camp, he had threatened another  camper 

with a hatchet. Jones now argues that the cross-examination 

improperly exposed the j u r y  to inflammatory information about his 

backgrourirl . 
As we have previousiy stated, "it is proper f o r  a party to 

fully inquire into the history utilized by the expert to 

determine w h e t h e r  the expert's opinion has a proper basis," 

Parker v .  - l__l___ Sta te ,  4 7 6  So.2c l  1 3 4 ,  139 (Fla. 1985); -- Johnson v, 

SLate, no. '72,694 (Fla. O c t .  1, 1992); see M c C r a e  v. State, 395 

So.2d 1145 (Fla. 1980) (one of the objects of cross-examination 

is to eLic i t  the whole truth of matters that are not fully 

expl-ained on direct. examination), cert. denied, 454 U.S. 1041 

(1981). The defense opened the door to t h i s  testimony through 

the expert's reliance on Jones' background, and the court did not 

err in admi t t i ng  this testimny. Because admitting it did n o t  

constitute fundamental error, Jones' failure to object during 

cross-examination means that the issue is waived. 
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On the original appeal this Court held that the facts did 

not support finding the heinous, atrocious, or cruel aggravator. 

569  S0.2d at 1 2 3 8 - 3 9 .  At resentencing the prosecutor questioned 

the medical examiner about whether a wound on the female victim's 

finger could have been a defensive wound, and defense counsel 

cross-examined the examiner extensively about the finger wound. 

The state did not argue the applicability of the heinous, 

atrocious, or cruel aggravator, and the court did not instruct 

the jury on that factor. Jones argues that the testimony about 

the finger wound was inflammatory and irrelevant, but has 

demonstrated no abuse of discretion in the trial court's 

admitting this testimony, and we therefore reject his claim. 

The t r i a l  court found the following aggravators for 

Brock's murder: previous conviction of a violent felony (Perry's 

murder and the other crlmes committed against her); committed 

during an armed robbery combined with committed fo r  pecuniary 

gain as a single aggravator; and committed in a cold, calculated, 

and premeditated manner without any pretense of moral or legal 

justification, For Perry's murder the court found prior violent 

felony (Brock's murder and the other crimes committed against 

h i m ) ,  committed during a burglary, and committed in a cold, 

calculated, and premeditated manner. The court found that no 

statutory mitigators had been established. After conscientiously 

considering the nonstatutory mitigating evidence as to Jones '  

childhood, his suffering a disorder that impairs h i s  coping 

skills, and his capability f o r  rehabilitation, the court 
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concluded that it presented little mitigation value. J o n e s  now 

argues that the court erred i n  finding cold, calculated, and 

premeditated and fo r  pecuniary gain in aggravation and improperly 

doubled the aggravators and that t h e  court erred in refusing to 

instruct on the statutory mental mitigators a n d  specific 

nonstatutory mitigators. 

As w e  did on the first appeal, 5 6 9  So.2d at 1238, we again 

find the evidence s u f f i c i e n t  to s u p p o r t  the cold,  calculated, and 

premeditated and pecuniary gain aggravators. 

that Jones coldly and dispassionately decided to kill t h e  victims 

The record shows 

in order to steal the truck. There is no merit to Jones' 

ijr-gument that he had a pretense  of moral or legal justification 

for the killings because he perceived t h e  v ic t ims  as part of a 

wtr ld  that was rejecting him. Compare Williamson v .  State, 511 

Su.2d 289 (Fla. 1987) (stabbing fellow inmate where  victim had 

rriacle no t h r e a t e n i n g  acts toward defendant, no p r e t e n s e  of 

justification), -- cert. denied, 485 U.S. 929 (1988), with Christian 

v. State, 550 So.2d 450 (F1.a. 1989) (colorable claim of self- 

d e f e n s e  gave p r e t e n s e  of justification), cert, denied, 494 U.S. 

1028 (1990); Banda v. State, 5 3 6  So.2d 221 (Fla, 1988) (same), 

I_- cert. denied, 489 U . S .  1087 ( 1 9 8 9 ) .  Contemporaneous convictions 

f o r  crimes against m u l t i p l e  victims support finding previous 

felony conviction in aggravation. Z e i g 1 . e ~  v. State, 580 So.2d 

1 2 7  (Fla.), cert. denied, 112 S.Ct. 390  (3991); Tafera v. State, 

561 So.2d 557 (Fla.), cert. denied, - 495 U . S .  9 2 5  ( 1 9 9 0 ) ;  LeCroy  

v. State, 533 So.2d 750  (Fla. 1 9 8 8 ) ,  cert.. denied, 4 9 2  U.S. 925 

-10- 



( 1 9 8 9 ) .  Moreover, the cour t  d i d  n o t  improperly double the felony 

rnurder/robbery and pecuniary gain aggravators, but, rather, 

considered them as a single factor. Any error in the jury 

instructions , including n o t  telling the to merge the 

pecuniary g a i n  and felony-murder factors if found, is harmless 

beyond a reasonable doubt. See Suarez v. -,"-.--'I State 481 So.2d 1201 

(Fla. 1 9 8 5 ) ,  cert. denied, 476 U , S ,  1178 (1986). 

The defense's mental health expert specifically testified 

that Jones did not  meet the criteria f o r  the statutory mitigators 

of substantially impaired capaci ty or extreme emotional 

disturbance. That expert also w s t i f i e d  t h a t  Jones was of a t  

least average intell-igence arid appreciated the criminality of his 

a c t i o n s .  Neither alcohol  or drug use contributed to these 

rrurders. Thus ,  the record contains competent substantial 

evidence supporting the trial judge's refusal to instruct the 

jury on and h i s  refu.sa1 t o  find the statutory mental mitigators. 

.. Ponticelli v. State, 593 So.2d 483 (Fla. 1991), reversed on other 

qrounds (U.S. O c t .  5, 1992)(no. 91-8584); Sireci v. State, 587 

So.2d 450 (Fla. 1991), cert. denied, 112 S.Ct. 1500 (1992). 

Finally, t h e  standard jury instruction on nonstatutory mitigators 

is sufficient, and there is no need to give separate instructions 

on individual items of nonstatutory mitigation. Randolph v. - 

State, 562 So.2d 3 3 1  (Fla.), -- csrt. -.--I denied 111 S . C t . .  538 ( 1 9 9 0 ) ;  

Jackson v. State, 530  So.2d 2 6 9  ( P l a .  1988), cert. denied, 4 8 8  

U . S .  1050 (1989). 
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Therefore, finding no reversible error, we affirm the two 
6 death sentences imposed on Jones on resentencing. 

It is so ordered. 

OVERTON, McDONALD, SHAW, GRIMES 
BARKETT, C.J., dissents with an 
concurs .  

NOT FINAL UNTIL TIME EXPIRES TO 
FILED, DETERMINED. 

and HARDING, JJ., concur. 
opinion, in which KOGAN, J., 

FILE REHEARING MOTION AND, IF 

Due to t h i s  affirmance, we do not  address the issues raised on 
cross-appeal. 
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BARKETT, C,J,, dissenting. 

I dissent because I believe the trial judge failed t o  

appropriately inquire into Jones's ineffectiveness of counsel 

allegation. 

One month before Jones's resentencing hearing, Jones filed 

a motion t o  dismiss counsel. His public defender, Howard Pearl, 

responded by filing a motion to withdraw. In addition to 

a l leg ing  conflict of interest, Jones's motion generally 

challenged his counsel's effectiveness and specifically charged 

that caunsel refused to contact or call character witnesses fo r  

evidence of mitigation. Pearl, in arguhg his motion to 

withdraw, expressed in no s n c e r t a i n  terms his view that he c o u l d  

no l onge r  serve as an effective advocate f o r  Jones because of 

Jones ' s allegations: 

[ T ] o  say merely t h a t  I am offended or that my 
feelings are hurt, doesn't begin to describe my 
reaction to it. It is far deeper than that. I 
want no th ing  further to do with Mr. 
Jones . . . . I cannot quantify the damage t h a t  
m a y  have been done to me subconsciously or what 
I nii.ght fail to do f o r  him without realizing 
that I was doing it, that might ,  in fact, hurt 
him during the re-trial of this case without 
intending to or wanting to. But, I feel that 
Mr. Jones and I, at th.is stage, very badly need 
a divorce. 

'I'he t r i a l  c o u r t  denied both Jones's and Pearl's motions 

with virtually no inquiry intto the a l lega t ions  in Jones's motion 

or his basis f o r  d i s s a t i s f a , c t i o n .  The record is devoid, for 

example, of any reference to Jones's allegations that Pearl 

failed to contact or ca1.l character witnesses. The trial court 
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instead talked at l ength  about how the case was on a "fast track" 

and how it would be impossible to appoint another attorney who 

could quickly become prepared, The only inquiry made of Jones by 

the trial court was whether Jones wished to add anything to his 

written motion. When Jones responded that he had only forty-five 

minutes notice of the hearing and had not had a chance to review 

Pearl's motion to withdraw, the trial judge stated that he 

intended to rule on t h e  motion and would not consider a 

ccntinuance. 

Jones's second motion to di-smiss counsel, which made clear 

that Jones was cha l l eng ing  Rea.r:l s continuing ineffectiveness, 

a l s o  was denied, ar.d again, the t r i a l  judge did not specifically 

inquire i n t o  the allegations i n  the motion; he only expressed his 

confidence that Pearl  would serve a5 an effective advocate and 

would not be compromised. Pear l  once again noted t h a t  h i s  

representation of Jones m i g h t  not be i dea l :  "I hope t h a t  I 

haven't, i n  soiiie way, been iinpaired in my advocacy in a manner 

that I, myself, am n o t  aware of.'' 

Finally, at s e n t e n c i n g  Pearl again stated that he believed 

t h e  case may have been in fec ted  by a conflfct between himself and 

Jones  that "may well have affected its outcome, although I cannot 

quantify t h e  extent of t h e  damage.'' 

A s  the majority notes, this C o u r t  has e x p l i c i t l y  adopted 

t h e  procedure set forth in Nelson v. State, 274 So. 2 6  256, 258-  

59 ( F l a ,  4th DCA 1 9 7 3 1 ,  when assertions s u c h  as Jones's are  made: 
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If incompetency of counsel is assigned by the 
defendant . . . the trial judge should  make a 
sufficient inquiry of the defendant and his 
appointed counsel to determine whether or not 
there is reasonable cause to believe that the 
court appointed counsel is not rendering 
effective assistance to the defendant. If 
reasonable cause for such belief appears, the 
court should make a finding to that effect on 
the record and appoint a substitute attorney who 
should be allowed adequate time to prepare the 
defense. If no reasonable basis appears fo r  a 
finding of ineffective representation, the trial 
court should so state on the record and advise 
the defendant that if he discharges his original 
counsel the State may not thereafter be r equ i red  
to appoint a substitute. 

Hardwick v. State, 521 So. 2d 1071, 1 0 7 4- 7 5  cert. denied, 

4 8 8  U.S. 871 (1988) ( q u o t i n g  Nelson, 274 So.2d at 258-59). This 

procedure c l e a r l y  was not followed in this case. 

Jones's motions raised a number of issues that warranted 

deliberate inquiry by the trial court. Specifically, the 

allegation that counsel failed to contact or call character 

wi-tnesses is relevant  considering that no s u c h  witnesses were 

called in the resentencing. In light of Jones's assertions and 

Pearl's comments, I cannot find that the trial judge adequately 

addressed the defendant's allegations of ineffectiveness as is 

required by Hardwick, I would remand f o r  a new sentencing 

determination before a n e w  jury. 

KOGAN, J., concurs. 
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