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PER CURIAM. 
Dean Kilgore appeals his conviction for 

first-degree murder and thc scntcnce oT death 
subsequently imposcd for this prison murder, 
We have jurisdiction. Art. V, 5 3(b)( 1). Fla. 
Const. We afiirm both thc conviction for first- 
degree murder and the imposition of thc dcath 
sentence. 

FACTS 
Kilgore was serving a lifc sentence for 

first-degree murder, a consecutive life sentence 
for kidnapping, and an additional consecutive 
five-year sentence at the Polk Correctional 
Institution when the evcnts in the instant case 
took place, 

On February 13, 1989, Kilgore and his 
homosexual lover, Emerson Robert Jackson, 
had a confrontation as Jackson was leaving his 
cell. Prior to the confrontation with Jackson. 

Kilgore waited outsidc Jackson's cell and 
smoked a cigarette with another inmate. 
Kilgore carried a homemade shank knifc. 
Kilgore approached Jackson outsidc his cell 
and stabbcd him thrcc times. Aftcr the 
stabbing, Kilgore poured a caustic liquid onto 
Jackson's face and into his mouth. Jackson 
died as a rcsult of thc stab wounds. Kilgorc 
went to the administration building 
irnmediatcly after the incident and told the 
guards, "1 stabbed the bitch." 

Kilgorc was indicted for first-degree 
murder and possession of contraband by an 
inmate. Originally, Kilgore pleaded nolo 
contendere to both charges. When a sentence 
of dcath was announccd, howcvcr, Kilgore 
moved to withdraw his plca on thc grounds 
that his attorney had mistakenly advised him 
that the death sentence would not be imposed 
bccausc of thc plca. Although a noticc of 
appeal had been Liled, this Coud relinquished 
jurisdiction to the circuit court in order that it 
might addrcss thc motion. Thc lowcr court 
granted the motion to withdraw the plea and 
Kilgore was tried by a jury. At one point 
during voir dire, Kilgore waived his presence 
in thc courtroom. At othcr times during thc 
trial, he expressed dissatisfaction with the 
procecdings. Kilgore was found guilty on both 
counts and, by a vote of nine to three, the jury 



recommended that the death penalty be 
imposcd for thc murder. 

The trial judge round that two aggravating 
Circumstances were proven beyond a 
reasonable doubt: (1) Kilgore was under 
sentence of imprisonment at the time he 
committed the murder;I and (2) Kilgorc was 
previously convicted of a felony involving the 
use or threat of violence to the person (first- 
dcgrce murder, kidnapping, trespass with a 
firearm, three counts of assault with intent to 
commit murder in the sccond dcgrec, two 
counts of. aggravated assault, and resisting 
ancst with force).' The trial judge also round 
that two statutory mitigating [actors applicd: 
(1) Kilgore acted under the influence of 
extrcme mental or emotional disturbance;3 and 
(2) Kilgore's capacity to conforni his conduct 
to the requircriicnts of law was substantially 
ir~ipaired.~ Furthermore, the trial judgc stated 
that he considered ihc following nonstatutory 
mitigating factors: Kilgorc's cxtrerne poverty 
as a child, his lack of cducation, and his poor 
mental and physical condition. Aftcr all 
factors wcrc weighed, the trial judge ruled that 
the death sentcncc was the appropriatc 
sanction. He reasoncd that "the 
accomplishment of this murder necessitatcd 
considerablc preparation, cunning, and stealth" 
because entry to Jacksan's dormitory was 
planned, the shank knife was borrowed, the 
caustic liquid was hidden, and Jackson's 
presence was anticipatcd. 

Finally, the trial judgc wrote that "[t]o 
sentence Mr. Kilgorc to anything but death 

' 4 921.141(5)(a), Fla. Stat. (1995). 

- Id. tj 921.141(5)(b). 

LB, 921.141(6)(b). 

- Id. 4 921.141(6)(f). 

would be tantaniount to giving him a liccnse to 
kill.'' 

Kilgore raises a total of six issues in this 
appeal. We first address the three claims 
related to the conviction-phase procccding. 
Kilgorc avers that hc was dcnicd due proccss 
under both the state and federal constitutions 
when his rcqucst for a spccial hcat-of-passion 
instruction was denied. The spccial instruction 
would havc cxplaincd hcat of passion in thc 
context of intentional homicide. Essentially, 
the instruction would have clarified that a 
person acting under the hcat of passion is, in 
some circumstances, incapablc of 
premcditation.' Instead, the trial judge utilized 
thc standard jury instructions. Included in 
these instructions was a discussion of heat of 
passion in the context of cxcusablc homicide. 
Furthcr, thc rcquircmcnt of prcniedi tation in a 
first-degree murder conviction was repedtedly 
cmphasizcd. This Court has acknowledged 
that the standardjury instructions are sufficient 
to explain premeditation. SIX nccr v. S tatc. 
A45 So. 2d 377, 382 (Fla. 1994). We also 
have ruled that thc trial court docs not 
ncccssarily abuse its discretion in denying a 
special heat-of-passion instruction. Kramcr v. 
-3 State 619 So. 2d 274,277 (Fla. 1993). After 
vicwing these facts, we conclude that there is 
no indication that the trial court erred by 

The proposed special instruction read: 

An intentional unlawful killing is 
not premeditated murder if it was 
committed while the defendant was in 
the heat of passion brought on by 
sudden provocation sufficient to 
produce in the niiiid of an ordinary 
person the highest degree of rage, 
anger, or resentment that is so intense 
as to overcome the use of ordinary 
judgment thereby rendering a normal 
person incapable of reflection. 
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refusing the rcqucsted instruction. Thc 
necessary elements of prcmcditation were 
presented with the standard instruction and the 
trial court was well within its prerogativc to 
refuse a separatc, and possibly confusing, 
instruction. 

Kilgore claims that the failure to give the 
requested spccial instruction was compoundcd 
by thc prosecutor's closing rcrnarks to tho jury. 
However, no objcction was made at thc time 
of thc disputed remarks.6 We havc hcld that 
allegedly improper prosecutorial remarks 
cannot be appealed unless a conteniporancous 
objection is rccordcd. Gibson v. State, 351 
So. 2d 948,950 (Fla. 1977), grt, denied 435 
US. 1004, 98 S. Ct. 1660. 56 L. Ed. 2d 93 
(1 978); State v. Jones, 204 So. 2d 5 15 (Fla. 
1967). The exception to this general rulc is 
the situation where the allcgcdly improper 
comments constitute fundamcntal cwor, We 
have defined hndamental error as bcing error 
that '"reach[cs] down into thc validity of thc 
trial itself to the extcnt that a verdict of guilty 

One example of an allegedly improper remark 
is: 

Now, the defense has tried to convince you 
that this is a heat of passion case. Legally the 
only thing they could stand up here aid ask you 
to do if you want to argue heat of passion is to 
say this is excusable and Mr. Kilgore is excused 
by the law for taking Mr. Jackson's life because 
the heat of passion was such that there was 
sufficient provocation, sufficient -- provocation, 
and it wm excusable because it wa9 an accident 
and misfortune. And I don't think they've even 
done that. I don't think in good faith you're 
going to hear them stand up here and say that 
the heat of passion conipletely excuses his 
criminal conduct. What I think they've argued 
to you is that well, look at the passion and 
knock it down from First Degree to Second 
Degree. But that's not where heat of passion 
comes in. Heat of passion says it's excusable if 
it fits that very limited scenario. Which it 
doesn't. 

could not have been obtained without the 
assistancc of the alleged error."' State v. 
Delva, 575 So. 2d 643, 644-45 (Fla. 
1991 ))(quoting Brown v. State, 124 So. 26 
48 1,484 (Fla. 1960)). Using this standard, wc 
Lind that the prosccutor's rcniarks in this case 
I j l l  well short of constituting tlrndanicntal 
crror. Thc challcngcd rcmarks simply 
claboratc on the heat of passion as it is 
dcscribcd by thc standard jury instruction. 
Consequently, this issuc docs not constitutc 
fundamental error and is precluded becausc 
there was no contcniporancous objection. 
Bonifav v. St atc, 680 So. 2d 413,418 n.9 (Fla. 
1 996j(holding claim of improper prosccutorial 
argument procedurally barrcd when no 
contcmporancous objection made and no 
fundamcntal error present). 

Second, Kilgorc claims that the trial court 
should have ordered a conipctcncy evaluation 
during the Irial. Wc find this claim to be 
without nicrit. We initially note that Kilgorc's 
counsel did not rcqucst a competency 
evaluation during the course o r  the trial. A 
singlc comment about conipct~ncy,~ made in 
passing and now cited by Kilgore, cannot 
qualify as a request for a cornpctency 
evaluation. Our responsibility is to examine 
this record and dctcrrninc whether the trial 
coud crrcd by not ordering a compctcncy 

Kilgore's trial counsel said: 

Secondly, of course, I have had him 
psychologically evaluated prior to the trial and 
we had him evaluated a number of years ago. 
He is mentally retarded. And combined with 
the stress of the trial over the last week and his 
mental condition to begin with, I just don't 
know whether he's even competent. I know that 
his outburst in the courtrooni today wasn't in his 
best interest. I don't know whether he has the 
ability to frankly control himself. 
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examination, on its own motion, during thc 
coursc of thc trial. A trial court docs havc thc 
rcsponsibility of ensuring the compctcncy of a 
defendant throughout the course 01' trial 
proceedings.* We note that, immediately prior 
to the trial in this case, Kilgore was examined 
and dcclarcd compctent. We tind that his 
actions during trial were not such as to providc 
the lower court an adequate reason to doubt 
the pre-trial evaluation. If anything, Kilgore's 
angry conlments and reactions indicatc that hc 
was fully aware of the procccdings. Indccd, 
his outburst ncar the cnd of the trial was 
contemporaneous with the presentation of 
damaging evidcncc by the prosecution. We 
find there are no justifiable reasons in this 
record that would rcquire the trial court, on its 
own motion, to direct another competency 
evaluation during the course of the trial. 

Third, Kilgorc claims that his due process 
rights undcr both the state and fcdcral 
constitutions were violated when he was 
allowed to waive his presence at jury scloction. 
We arc not pcrsuaded by this contention. Wc 
have previously ruled that a trial court does 
not excccd its authority by allowing a 
dcfendant to knowingly and voluntarily waive 
the right to bc present at any given stage of a 
procceding. Peede v, S tatc, 474 So. 2d S O X ,  
815 (Fla, 1985), ccrt. denied, 477 U S .  909, 
106 S. Ct. 3286, 91 L. Ed. 2d 575 (1986). In 
Pccdc we wrote: 

If a dcfendant's disruption of a 
capital trial can result in his removal 
and thc continuation of the trial in his 
absence, then he should be able to 
knowingly and voluntarily waive his 
presence. Othenvisc, a defendant who 

Fla. R. Crim. Pro. 3.210(b); Standards of 
Criminal Justice, Standard 7-4.2(a) (American Bar Ass'n 
1986). 

docs not want to be present during thc 
trial and who fully understands the 
consequences or his absence would be 
forced into thc untcnable position or 
having to disrupt thc courtroom to 
such an cxtrcnic as to result in his 
rcmoval, thereby seriously prejudicing 
his case. 

The instant facts show that Kilgorc 
requested to waive his right to be prcsent. The 
prosccution protested and stated that the 
situation we now cncounter would 
undoubtedly ensue. Kilgore's counscl. on the 
other hand, stated that Kilgorc's waiver was 
free and voluntary. The trial judge then 
questioncd Kilgorc pcrsonally and concluded 
that Kilgorc's waiver satisfied all constitutional 
standards. We find no error undcr thcsc 
circumstances, 

PENALTY PHASE 
Three penalty-phase claims havc been 

raiscd by Kilgorc. He first asserts that he was 
denied an individualized determination that a 
death scntcncc was the appropriatc 
punishment. Instead, he argues, the trial court 
found itself obligatcd to impose the death 
scntencc. Kilgore cites the following language 
in thc sentcncing order: 

Under certain circunistances the state 
not only has the right, but the 
obligation, to takc thc lifc of convicted 
murderers in order to prevent thcm 
from murdering again. This is one of 
those cases. To scntcncc Mr. Kilgorc 
to anything but death would be 
tantamount to giving him a license to 
kill. 
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Kilgorc argues that the 'lliccnse to kill" 
language indicates that thc trial judgc failcd to 
considcr any sentence other than the dcath 
penalty. He equates this sentencing procedure 
to the procedure invalidated by the United 
States Supremc Court in Sumncr v. Shuman, 
483 US, 66, 107 S. Ct, 2716,97 L. Ed. 2d 56 
(1 987). The Shurnan Court examined a 
Nevada statute that mandated the imposition 
of the death penalty in any case where the 
defendant already was under a sentence of lice 
iniprisonment without possibility of parolc. 
The Supreme Court found that such a 
scntencing scheme violates the Eighth and 
Fourleenth Amendments to thc United Statcs 
Constitution. It reasoned that "[tlhe simple 
fact that a particular inmate is serving a 
sentence of life imprisonmcnt without 
possibility of parole does not contributc 
significantly to thc profile of that person for 
purposes of dctcrmining whethor he should bc 
sentenccd to death." Id- at 80. Kilgorc claims 
that thc inclusion of thc "liccnse to kill" 
language indicatcs that this trial judgc would 
irnposc the death sentcncc on any defendant 
serving a life sentence from a prior conviction. 
We disagree. In contcxt, the sentcncing ordcr 
is simply an attempt by the judgc to cvaluatc 
thc specific evidence in this case and 
indepcndcntly apply it to Kilgorc. The 
challenged languagc comes al'ter an express 
evaluation of both thc aggravating and 
mitigating factors. All proposcd statutory 
mitigators were individually cvaluatcd. Two 
wcrc found to exist. Thc judgc also evaluated 
the nonstatutory mitigation. Finally, the trial 
judgc also considered the rccommcndation by 
the jury. In our view, the record clcarly 
supports the conclusion that Kilgore received 
an individualized sentence. The cssence of his 
complaint is that the trial judge gave too much 
weight to his prior convictions. Thcrc is no 
constitutional infirmity in using prior 

conbictions as aggravators. In [act, even the 
Shuman Couri recognized the following: 

Past convictions of other criniinal 
offenses can be considcrcd as a valid 
aggravating factor in detcrmining 
whether a dcrendanl dcscrvcs lo be 
scntenced to dcath for a later murder, 
but the inferences to be drawn 
concerning an inmate's charactcr and 
moral culpability may vary dcpcnding 
on the naturc of thc past offensc, The 
circunistanccs surrounding any past 
oft'cnsc may vary widely as well. . . . 
Even i f  the offense was first-dcgrcc 
murdcr, whether the defendant was the 
priniary force in that incident, or a 
nontriggerman like Shunian, may be 
rclcvant to both his criminal record and 
his charactcr. 

- Id. at 81. The aggravating factors in this case 
were wcightcd according to the naturc of the 
prior on'enses. In particular, the scntcncing 
order cxplains the magnitude of thc prior 
niurdcr as follows: 

In thc earlier casc, thc jury found that 
Mr. Kilgorc illegally cntcrcd the 
residcncc of a man and a woman and 
thcir children latc at night while arnied 
with a fircarrn. Mr. Kilgorc shot thc 
man to death in the prescncc of one 
[oq  his children. Mr. Kilgorc then 
kidnappcd the wonian and took hcr to 
an orange grove where he kept her thc 
rest of the night. 

Accordingly, wc find that the scntcncing 
order adequately evaluatcs both the 
aggravation and mitigation. Kilgore was not 
deprived of an individualized sentencing 
detcrniination. 



In his second penalty-phase claim, Kilgorc 
asserts that thc scntcncing order was 
insufficient in its treatment of thc mitigation 
presented. In particular, he avers that the trial 
judge contradictcd himself in trcating mental 
health mitigation and failcd to expressly 
evaluatc each piece of proposed mitigation. 

As previously recited, the trial judgc found 
that two statutory mitigating factors were 
proven: (1) Kilgorc acted under the influence 
of extremc mcntal or emotional disturbancc; 
and (2) Kilgore's capacity to conform his 
conduct to the requircnients of' law was 
substantially impaired. In his conclusion, 
however, the trial judgc wrotc: 

Concerning thc mitigating 
circumstances. I have round that both 
statutory mcntal health circumstanccs 
were proved during thc pcnalty phase. 
Ncvcrtheless, there is little or nothing 
about the facts of this case rrom which 
one could conclude that at the time of 
the murder, or during thc twcnty-four 
hours preceding the rnurdcr, Mr. 
Kilgore was under the influencc of 
extreme mcntal or emotional 
disturbance. 

Kilgore asscrts that such a conclusion 
necessarily contradicts the earlier finding that 
the two statutory mitigating factors existed. 
Basically, Kilgore is complaining that the judge 
gave no weight to the statutory mitigation. 
We disagree. Instead, wc read the sentencing 
order to indicate that the mental hcalth factors 
were entitled to little weight. Certainly this is 
within the discretion of the trial court. k, 
Jones v. State, 648 So. 2d 669, 680, 
denied, 115 S. Ct. 2588, 132 L. Ed. 2d 836 
(1995)(thc weight to be given mitigating 
factors is within thc trial court's discretion); 
8wafford v. State, 533 So. 2d 270, 278 (Fla. 

1988), Cert. denied, 489 US. 1100, 109 S. Ct. 
1578, 103 L. Ed. 2d 944 (1989); Herring v. 
m, 446 So. 2d 1049, 1057 (Fla.), cerl. 
denied, 469 U.S. 989, 105 S. Ct. 396, 83 L. 
Ed. 2d 330 (1984). 

Kilgore also asscrts that thc trial court 
erred in railing to thoroughly explain its rulings 
on nonstatutory mitigation. Wc cannot agrcc, 
We find that the sentencing order, in these 
circurnstanccs, satisfics the dictates of both 
CanirJbcll v, Statq, 571 So. 2d 415 (Fla. 1990). 
and Lucns v. State, 568 So. 2d I8 (Fla. 1990). 
The trial court expressly evaluated both 
mitigation proposed by Kilgorc and mitigation 
Kound in thc rccord. Whilc wc acknowlcdgc 
that thc trial court failcd to cxprcssly comrncnt 
on thc rclationship bctwccn Kilgore and 
Jackson, we lind the error, i f  any, to be 
harmlcss. The existence of this relationship 
was prcscntcd during thc trial. We are 
confident that the trial judge was cognizant of 
this factor when weighing the mental health 
cvidcnce. 

In his third pcnalty-phasc claim, Kilgore 
argues that thc trial court crrcd i n  denying his 
proposed jury instruction on nonstatutory 
mitigating factors. We have repeatedly rulcd 
that thc standard jury instructions are 
sufficient. Thc trial court was well within its 
discretion to dcny a special instruction. Ferrell 
v. State, 653 So, 2d 367, 370 (Fla. 1995); 
Gamble v. Statc, 659 So. 2d 242, 246 (Fla. 
1995). cert. denied, 116 S. Ct. 933, 133 L. Ed. 
2d 860 (1996); Walls v. State, 641 So, 2d 381, 
389 (Ha. 1994), pxt. dcnicd, 1 1  5 S .  Ct. 943, 
130 L. Ed. 2d 887 (1995). 

Accordingly, we affirm Kilgore's 
conviction for first-dcgrcc murdcr and affirm 
the imposition of thc dcath scntcncc. 

It  is so ordcred. 

OVERTON, SHAW, GRIMES, HARDING, 
WELLS, and ANSTEAD, JJ., concur. 
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KOGAN, C.J., concurs in part and disscnts in 
part with an opinion. 

Robert A. Butterworth, Attorney General and 
C.'arol M. Dittrnar, Assistant Attorncy Gcncral, 
Tampa, Florida, 
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KOGAN, C.J., concurring in part and 
dissenting in part. 

I concur in the majority's aflirniance of thc 
conviction for first degree murdcr, but 1 would 
reverse the scntcnce of death and rcrnand for 
the entry of a sentence of' lifc imprisonment. 
Based upon thc trial court's finding that 
Kilgore was acting under the influence o f  an 
extremc mental or emotional disturbance and 
that his capacity to confbnii his conduct to the 
requirenicnts of' law was substantially 
impaircd, I find that thc death penalty is 
disproportionate under our case law. 
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