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PER CURIAM. 

Lucas appeals the death sentence imposed on him at 

resentencing. We have jurisdiction. Art. V, 3(b)(l), Fla. 

Const. We again vacate his death sentence and remand to the 

trial court for resentencing. 

This is the fourth time Lucas has been before this Court. 

In 1979 we affirmed his convictions of first-degree murder for 

killing his former girlfriend and his convictions of attempted 

first-degree murder for shooting two of her friends. Lucas v .  



State, 376 So.2d 1149 (Fla. 1979).' 

relied on an improper aggravating factor, however, we vacated 

Lucas' death sentence and remanded for resentencing. After the 

court again sentenced Lucas to death, we again vacated the 

sentence and remanded because the court had not exercised 

reasoned judgment in weighing aggravating and mitigating 

circumstances on the first remand. L ucas v. State, 417 So.2d 250 

(Fla. 1982). On remand the court again sentenced LucaS to death. 

In appealing that sentence Lucas argued that he should have 

received a new sentencing proceeding so that he could present 

additional evidence and testimony because his original trial 

judge did not believe that nonstatutory mitigating evidence could 

be introduced and considered. We agreed and, yet again, vacated 

the death sentence and sent the case back for a new sentencing 

proceeding before a jury. L ucas v. Sta te, 490 So.2d 943 (Fla. 

Because the trial court 

1986). Lucas' second jury, as did his first, recommended that he 

receive the death penalty, which the trial court imposed, thereby 

prompting the instant appeal. 

Lucas raises numerous issues' and first argues that 

This 1979 opinion sets out the facts of this case. 

These include several issues which merit little discussion. 
The court did not err in taking judicial notice of Lucas' prior 
convictions of attempted first-degree murder. Those convictions 
were in that court's records and not subject to any reasonable 
dispute because they had been established beyond any reasonable 
doubt. Allowing jurors to take notes is within the trial court's 
discretion. Kelley v .  State, 486 So.2d 578 (Fla.), cert. denied, 
479 U.S. 871 (1986). We reject Lucas' contention that Batson v. 



certain prosecutorial comments during voir dire and closing 

argument tainted the jury and misled it in considering the 

mitigating evidence. During voir dire, the prosecutor asked 

prospective jurors whether they believed an intoxicated person 

should be held accountable. We do not see how these questions 

could have misled the jury into believing that alcohol and drug 

use could not be considered in mitigation. The court properly 

instructed the jury on the consideration of mitigating evidence, 

and we find no error here. 

During closing argument, the prosecutor urged the jury to 

reject the mitigating factor of no significant prior history of 

criminal activity because Lucas had been convicted of two counts 

of attempted first-degree murder. In Scull v. Sta te, 533 So.2d 

1137, 1143 (Fla. 1988), cert. denied, 109 S.Ct. 1937 (1989), we 

stated that "we do not believe that a 'history' of prior criminal 

conduct can be established by contemporaneous crimes" and receded 

from our holding in Ruffin v. State, 397 So.2d 277 (Fla.), cert, 

denied, 454 U.S. 882 (1981), to the contrary. While such an 

argument should not be made now, it could be made at the time of 

Lucas' resentencing. Lucas did not object to the argument, 

Kentucky, 476 U.S. 79 (1986), which prohibits racially motivated 
peremptory challenges of black prospective jurors, should be 
extended to peremptory challenges of prospective jurors based on 
their opinions regarding the death penalty. 
err in refusing to allow Lucas to present testimony that he would 
not be paroled if sentenced to life imprisonment. 
Dugger, 555 So.2d 355, 359 (Fla. 1990). 

The court did not 

King v. 
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however, and, because we do not find fundamental error to be 

involved, this issue has not been preserved for appeal. 

In arguing against the applicability of the mitigating 

factor of impaired capacity to appreciate the criminality of 

one's conduct the prosecutor said that Lucas knew right from 

wrong. Defense counsel objected that the standard for insanity 

did not apply, but the court overruled the objection, finding the 

remark to be a fair comment on the evidence. On direct 

examination the defense's psychiatrist testified that Lucas 

"probably knew the difference between right and wrong.'' On 

cross-examination this witness testified that Lucas suffered from 

no serious mental illnesses and reiterated that Lucas knew right 

from wrong at the time of the murder in spite of the drugs and 

alcohol he had ingested. We agree with the trial court that the 

prosecutor's remark constituted a fair comment and disagree with 

Lucas' claim that the remark misled the jury. 

The two victims who survived Lucas' attack testified at 

the resentencing proceeding. Lucas now claims that their 

recounting the episode unduly prejudiced him and misled and 

confused the jury because their physical and mental suffering 

became a feature of the trial. We disagree. Testimony by the 

victims, or others, about prior crimes is admissible if the 

defendant is given the opportunity to confront the witness. 

u, 547 So.2d 1201 (Fla. 1989); Man n v. State, 453 

So.2d 784 (Fla. 1984), cert. denied, 469 U.S. 1181 (1985); 

Blledue v. Sta te, 346 So.2d 998 (Fla. 1977). Moreover, 



"[blecause a jury cannot be expected to make a decision in a 

vacuum, it must be made aware of the underlying facts." Chandler 

v. State, 534 So.2d 701, 703 (Fla. 1988), Cert. denied, 109 S.Ct. 

2089 (1989). Defense counsel cross-examined these witnesses, and 

we do not find that their testimony unduly prejudiced Lucas. 

Additionally, their testimony was not the type of victim impact 

evidence prohibited by -d r an , 482 U.S. 496 (1987). 
Subsection 921.141(1), Florida Statutes (1985), permits 

the introduction of hearsay if the opposing party is given the 

opportunity to rebut it. Lucas now claims that the state should 

not be allowed to present hearsay evidence in penalty 

proceedings. We have rejected similar claims before, Chandler; 

Kina v .  St ate, 514 So.2d 354 (Fla. 1987), cert. denied, 487 U . S .  

1241 (1988), and do so again here. 

The instant claim is based on the state's eliciting from 

one of its witnesses the victim's telling him of threats made 

toward her by Lucas. As the state points out, however, the 

record discloses that on direct examination it questioned the 

witness only about a threat to the victim that Lucas made to that 

witness. 

witness, over the state's objection, about threats against Lucas 

made by the victim. Only on redirect examination did the state 

ask about the victim's telling the witness about threats made 

against her. The defense opened the door to this line of 

questioning, and we find no error here. 

On cross-examination the defense questioned the 



As another part of this issue, Lucas claims that the trial 

court erred in not allowing him to introduce hearsay. Much of 

Lucas' mitigating evidence dealt with his drug and alcohol use 

the day of the killing. 

drugs from a woman from Miami who was visiting his neighbor. The 

neighbor testified for the defense and admitted that she did not 

know if the drug was THC or PCP.3 The court sustained the 

state's objection to the defense's asking the neighbor what the 

Miami woman told her the drug was. 

On the day in question he purchased 

The defense did not proffer what the witness would have 

said if allowed to answer the question. A proffer is necessary 

to preserve a claim such as this because an appellate court will 

not otherwise speculate about the admissibility of such evidence. 
. .  Salamv v. State , 509 So.2d 1201 (Fla. 1st DCA 1987); Phillips V. 

$tate, 351 So.2d 738 (Fla. 3d DCA 1977), cert. denied, 361 So.2d 

834 (Fla. 1978). We therefore find this claim has not been 

preserved for review. 4 

Over a defense objection the court allowed the victim's 

mother to testify that, a few days before the murder, Lucas had 

been arrested for trespass after warning on their home and stated 

An expert later testified that PCP is a more powerful drug than 
THC . 
Even assuming both that the court should have allowed the 

witness to answer and that she would have said the Miami woman 
told her the drug was PCP, that testimony would have been merely 
cumulative to the testimony of another defense witness that he 
thought the drug was PCP. 
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that Lucas "had broken in [in] some way or another." Two weeks 

before trial the state notified the defense that it intended to 

introduce this evidence. Lucas now claims that the notice did 

not meet the requirements of subsection 90.404(2)(b)(l), Florida 

Statutes (1985) and that the witness' accusing him of burglary 

surprised and unduly prejudiced him. 

Evidence of other crimes a defendant has committed is 

generally inadmissible because it might convince the jury that, 

because "he committed the other crime or crimes, he probably 

committed the crime charged." Craiu v. State, 510 So.2d 857, 863 

(Fla. 1987), cert. denied, 484 U.S. 1020 (1988). The admission 

of such evidence is highly regulated because 

[a] verdict of guilt on a criminal charge should 
be based on evidence pertaining specifically to 
the crime. The jury's attention should always 
be focused on guilt or innocence of the crime 
charged and should not be diverted by 
information about unrelated matters. 

Id. We agree with the state that the reasons for being so strict 

with evidence of other crimes, i.e., protecting the innocent from 

This subsection reads as follows: 

(b) 1. When the state in a criminal action 
intends to offer evidence of other criminal 
offenses under paragraph (a), no fewer than 10 
days before trial, the state shall furnish to 
the accused a written statement of the acts or 
offenses it intends to offer, describing them 
with the particularity required of an indictment 
or information. No notice is required for 
evidence of offenses used for impeachment or on 
rebuttal. 
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being convicted by association, are less imperative where, as 

here, the defendant's guilt has already been established. 

Moreover, a lay person, uneducated in legal definitions, whose 

locked home has been entered by an uninvited person might well 

say that the home had been broken into. 

Lucas' character and record and to the circumstances of the 

offense. bockett v. Oh io, 438 U.S. 586 (1978). No reversible 

The testimony related to 

error occurred regarding this issue. 

In cross-examining one of the attempted murder victims the 

defense asked about the murder victim's drug use. When the state 

objected, the defense stated: "We feel it's proper impeachment to 

show that perhaps she was in fact using drugs.'' The court 

sustained the objection. Lucas now claims that the victim's 

credibility was at issue regarding her telling a witness about 

Lucas' threats against her. We, as did the trial court, do not 

find the victim's drug use relevant to Lucas' character and 

record or the circumstances of the crime. 

Lucas also challenges the trial court's findings of fact 

in support of the death penalty, claiming that: 1) the order does 

not reflect a reasoned weighing of the aggravating factors and 

' One of the statutory mitigating circumstances is: "The 
defendant has no significant history of prior criminal activity.'' 
d 921.141(6)(a), Fla. Stat. (1985). Arrests and other evidence 
of criminal activity, without convictions, may be "significant" 
and may rebut this mitigator. Walton v. State, 547 So.2d 622 
(Fla. 1989), cert. denied, 110 S.Ct. 759 (1990); Washington v. 
State, 362 So.2d 658 (Fla. 1978), cert. denied, 441 U.S. 937 
(1979). 
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mitigating circumstances; 2) the court erred in finding certain 

aggravating factors and in not finding mitigating factors; and 3) 

death is disproportionate in this case. 

case we do not agree that death is necessarily disproportionate 

for this killing. We cannot say, however, whether the court 

properly found it to be appropriate. 

On the facts of this 

The court definitely found in aggravation that Lucas had 

previously been convicted of two violent felonies and, 

apparently, found the killing to have been heinous, atrocious, or 

cruel, although this second finding is not as clear as the first. 

The court may have found the murder to have been committed in a 

cold, calculated, and premeditated manner with no pretense of 

moral or legal justification, but we cannot say for certain 

whether the court found or rejected this circ~mstance.~ The 

court considered four specific statutory mitigating factors and 

specifically found that Lucas' age did not "establish a 

reasonable mitigating factor." The court may have found extreme 

emotional disturbance and impaired capacity, but we are unable to 

tell that for sure. After listing it, the court makes no further 

mention of no significant prior criminal history. * Finally, the 

~ 

If the court found cold, calculated, and premeditated, we 
cannot agree that this killing, although premeditated, rises to 
the level needed to support such a finding. 

* No significant prior criminal history had been found in Lucas' 
prior sentencings, but such a finding does not create a vested 
entitlement because resentencings are entirely new proceedings, 
and trial courts are not obligated to find any certain mitigating 
factors. King v. Dugger, 555 So.2d 355 (Fla. 1990). 
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order does not mention the nonstatutory mitigating evidence Lucas 

now advances, i.e., his sorrow and remorse, his generally 

nonviolent character, his becoming calmer since being 

incarcerated, his holding gainful employment, other people's 

trusting him with their money and children, and his drug and 

alcohol use. 

We have previously held that a trial court need not 

expressly address each nonstatutory mitigating factor in 

rejecting them, Mason v. State, 438 So.2d 374 (Fla. 1983), cert. 

denied, 465 U.S. 1051 (1984), and "[tlhat the court's findings of 

fact did not specifically address appellant's evidence and 

arguments does not mean they were not considered." 

State, 473 So.2d 1260, 1268 (Fla.), cert. denied, 474 U.S. 1038 

(1985). More recently, however, to assist trial courts in 

setting out their findings, we have formulated guidelines for 

findings in regard to mitigating evidence in Poaers v. State, 511 

So.2d 526 (Fla. 1987), cert. denied, 484 U.S. 1020 (1988), and 

CamDbell v. State, no. 72,622 (Fla. June 14, 1990). We have even 

noted broad categories of nonstatutory mitigating evidence which 

may be valid. Camr;, bell, slip op. at 9 n.6. However, 

"[mlitigating circumstances must, in some way, ameliorate the 

enormity of the defendant's guilt." Eutzv v. State, 458 So.2d 

755, 759 (Fla. 1984), cert. denied, 471 U.S. 1045 (1985). We, as 

a reviewing court, not a fact-finding court, cannot make hard- 

and-fast rules about what must be found in mitigation in any 

particular case. Hudson v. State, 538 So.2d 829 (Fla.), cert. 

BK own v. 
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denied, 110 S.Ct. 212 (1989); Brown v. Wainwright, 392 So.2d 1327 

(Fla.), cert. denied, 454 U.S. 1000 (1981). Because each case is 

unique, determining what evidence might mitigate each individual 

defendant's sentence must remain within the trial court's 

discretion. Kina v. Duuuer, 555 So.2d 355 (Fla. 1990); Scull v. 

State, 533 So.2d 1137 (Fla. 1988), cert. denied, 109 S.Ct. 1937 

(1989); Stano v. State, 473 So.2d 1282 (Fla. 1985), cert. denied, 

474 U . S .  1093 (1986). 

As the state points out, Lucas did not point out to the 

trial court all of the nonstatutory mitigating circumstances he 

now faults the court for not considering. Because nonstatutory 

mitigating evidence is so individualized, the defense must share 

the burden and identify for the court the specific nonstatutory 

mitigating circumstances it is attempting to establish. This is 

not too little to ask if the court is to perform the meaningful 

analysis required in considering all the applicable aggravating 

and mitigating circumstances. 

As we have stated before: 

There is no prescribed form for the order 
containing the findings of mitigating and 
aggravating circumstances. The primary purpose 
of requiring these findings to be in writing is 
to provide an opportunity for meaningful review 
by this Court so that it may be determined that 
the trial judge viewed the issue of life or 
death within the framework of the rules provided 
by statute. It must appear that the sentence 
imposed was the result of reasoned judgment. 

Holmes v. State, 374 So.2d 944, 950 (Fla. 1979), cert. denied, 

446 U.S. 913 (1980). A trial court's findings, however, must be 
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of "unmistakable clarity. If , 420 So.2d 578, 581 
(Fla. 1982). The instant findings do not meet this requirement. 

Therefore, we vacate Lucas' death sentence and remand to the 

trial court for reconsideration and rewriting of the findings of 

fact. Lucas should inform the court of the specific nonstatutory 

mitigating circumstances he wants the court to consider, and the 

court may permit both sides to present argument regarding those 

circumstances. There is no need to empanel a new jury. 

It is so ordered. 

OVERTON, McDONALD, EHRLICH and GRIMES, JJ., concur. 
BARKETT and KOGAN, JJ., concur in the result only. 
SHAW, C.J., concurs with an opinion, in which BARKETT and KOGAN, 
JJ., concur. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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SHAW, C.J., concurring. 

I write to point out that this Court has expressly set out 

definitive guidelines for dealing with statutory and nonstatutory 

mitigating circumstances in Campbell v. State, No. 72,622 (Fla. 

June 14, 1990). In order for this Court to engage in meaningful 

appellate review, these guidelines should be followed in all 

capital-sentencing orders. 

BARKETT and KOGAN, JJ., concur. 
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