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BARKETT, J. 

Johnny L. Robinson appeals the reimposition of the death 

sentence. Robinson was convicted of f irst-degree murder, 

kidnapping, armed robbery, and sexual battery. This Court 

We have jurisdiction. Art. V, iij 3(b)(l), Fla. Const. 



affirmed the corivictions and vacated the original sentence of 

death. Robinson v ,  State, 520 So.2d 1 (Fla. 1988). Upon 

resentencing, the jury returned an advisory verdict, recommending 

death by a vote of eight to four. The trial court found six 

aggravating circumstances2 and three nonstatutory mitigating 

circumstances, and again imposed the death penalty. We affirm. 

The reseriteiici.iig jury heard evidence showing that Beverly 

St. George left Iier Plant City home, bound for Quantico, 

Virginia, on the riiorxiing of August 11, 1985. Her car broke down 

enroute. Police discovered her partially clothed body the next 

ntorning in a ceitietery located in St. Johns County, with two 

c~imshot wounds to lier head. Robinson and Clinton Bernard Fields, 

seventeen, were arrested for the murder. 

Robinson gave a statement to the police explaining that he 

and Fields came upon St. George's car while traveling to Orlando 

o n  1-95 and pul Ied  over to render aid. She accompanied them to 

Murder committecl by person under sentence of imprisonment, 
section 921.141(5)(a), Florida Statutes (1983); previous 
ronviction of a violent felony, section 921.141(5)(b), Florida 
SLatutes (1983) ; murder committed in course of sexual battery and 
kidnapping, section 921.141(5) (d), Florida Statutes (1983); 
murder committed to avoid arrest, section 921.141(5)(e), Florida 
Statutes ( 1 9 8 3 ) ;  murder especially heinous, atrocious, or cruel, 
section 921.141(5)(1i), Florida Statutes (1983); and murder 
committed in cold, calculated, and premeditated manner, section 
921.141(5)(i), F l o r i d a  Statutes (1983). 

The court accepted as true that Robinson had a difficult 
childhood and found as a separate mitigating circumstance that 
Robinson su f  f e r 4  plrys ical and sexual abuse during childhood. 
The court also ac*c'pptecI the o1)iriion of Dr. Harry Krop that 
Robi.nson has a psyc-hosexual  c l i  sorder. 
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the cemetery, where Robinson alleged she engaged in consensual 

sexual activity 011 the hood of his car. Robinson claimed that 

the gun, which he had removed from his belt and placed on the 

hood, went off acc*idently, shooting her in the face. Robinson 

then shot her ayain, stating: "How do you tell someone I 

accidently shot n white woman?" 

Fields t c l s l i  fied against Robinson at the guilt phase of 

the first proceedings and completely contradicted Robinson's 

version of the cri-mes. He refused to testify at the resentencing 

hearing and the court allowed his redacted testimony to be read 

t o  the jury. That tpstimony indicated that Robinson pulled in 

hehind St. George's parked car and ordered her into his car at 

gunpoint, where he handcuffed her. He drove to the cemetery, 

where he sexually assaulted her on the hood of his car. He then 

ordered Fields t o  ( l o  the same, and Fields complied. Afterward, 

Robinson expresser1 concern that she could identify them. He then 

walked up to her and put the gun to her cheek. Fields heard a 

shot, saw St. George fall, and watched Robinson stand over her 

and fire a second shot. 

The state played a video tape of the crime scene and 

described the evidence recovered there, including a .22-caliber 

long rifle shell casing and a black purse strap. 

The defense presented the testimony of Dr. Harry Krop, a 

clinical psycho3nqist. Dr. Krop found significance in Robinson's 

background arid i i ] ) l j t - i  iiqing. He testified that Robinson's 

childhood was mar-kwl by constant physical abuse. He was 
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subjected to beatings with a leather belt, with a switch while 

his hands were tied, and to beatings while forced to squat with a 

broom handle between his legs for indefinite periods. Robinson 

also was sexually abused at the age of seven by his uncle, by the 

fifteen-year-old wj.fe of his grandfather, and at migrant labor 

camps between the ages of twelve and fourteen. 

Dr. Krop testified that Robinson’s background produced an 

antisocial persotla1 i ty disorder and a psychosexual disorder. He 

indicated that 1 ) q J t . h  tlisorders were treatable. The doctor 

testified that lw believed seven nonstatutory mitigating 

circumstances existed, including Robinson’s use of alcohol on the 

ni-ght of the offenses. 

Robinson lists fourteen errors that he argues mandate 

reversal. First, Robinson contends that the trial court erred in 

refusing to give the following instruction on accomplices: 

You should use great caution in relying on 
the testimony of a witness who claims to have 
helped l l i e  defendant conimit a crime. This is 
particularly true when there is no other 
evidpncip taliding to agree with what the witness 
says atwirt the defendant. 

Fla. Std. Jury I n s t r .  (Crim. ) 2.04(b). 

This instruction generally is given in the guilt phase of 

the trial. Robiiison clainis that this instruction was relevant to 

a critical element of one theory of the penalty phase defense-- 

that Robinson was 110 more culpable than Fields and that Robinson 

should receive nc) yreater punishment than the life sentence 

1-eceived by Fields. “lie state argues that by finding Robinson 
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guilty, the oriy iris I jury impljcitly determined that Fields 's 

version of the f=wonts was credible. Therefore, the instruction 

was inapplicable because Robinson's greater culpability had 

already been establislied. 

We agree that the defendant is entitled to an instruction 

on a theory of defense if there is evidence to support it. 

Brvant v. State, 4 1 2  So.2d 347 (Fla. 1982). In this case, 

however, the rel.al.ive culpability of Fields and Robinson was 

never an issue. No evidence was presented suggesting that 

F' i  el.ds ' s culpab i I i Ly was equal. to, much less greater than, 

Robinson ' s . A 1 \ lic.)iiyh defense counsel is certainly free to 

present evidence niid argue the relative culpability of all 

perpetrators in the penalty phase and is entitled to appropriate 

instructions thereon, we find no evidence under these facts that 

warranted the instruction for this purpose. Certainly, the safer 

course of conduct, whenever an accomplice testifies, is to give 

the instruction. However, we do not find an abuse of discretion 

in these circums tnnces . 

Likewise we C i n d  no merit in Robinson's next argument, 

that the trial c 0 o t i i - t  erred in refusing to instruct the jury on 

specific nonstatut-ory mitigating circumstances. Robinson 

suggests that the "catch-all" instruction, which explains to the 

jury that they may consider any aspect of the defendant's 
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4 character or record and any other circumstances of the offense, 

denigrates the importance of the nonstatutory mitigating 

circumstances. We rlo not agree that the instruction requires or 

encourages jurors t o  consider everything within these categories 

as a single factur, tlierehy distorting the weighing process. 

Jackson v. Sta te, 530 So.2d 269, 273 (Fla. 1988), cert. denied, 

109 S.Ct. 882 (1989). The instruction is not ambiguous, and we 

find no reasonable likelihood that the jurors understood the 

instruction to prevent them from considering and weighing any 

"constitutional3y relevant evidence. Boyde v. Californ ia, 110 

S . C t .  1190, 11911 (1990). 

We a3 so t cs jw*t  Robinson's next claim that he should have 

heen permitted l o  establish h i s  intoxication at the time of the 

clrime solely through tlie testimony of Dr. Krop. Dr. Krop would 

have testified that Robinson told him that he had been 

intoxicated during the incident. As an expert witness who 

examines and tests a patient or a subject, Dr. Krop obviously 

could testify to what Robinson told him as a factor contributing 

to h i s  diagnosis and opinion. 5 90.704, Fla. Stat. (1983). 

However, Robinson ' s  hearsay statement to the doctor during a 

medical interview, i n  the absence of any evidence of impairment 

at trial, is insufficc.ient to establish the existence of this 

mitigating circumstance. Ho lsworth v. State , 522 So.2d 348, 352 

Fla. Std. Jury Instr. (Crim.) 81. 
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(Fla. 1 9 8 8 ) ;  Jolinson v. State, 4 7 8  So.2d 885, 886-87  (Fla. 3d DCA 

1 9 8 5 ) ,  dismissed, 4 8 0  So.2d 830 (Fla. 1 9 8 6 ) .  

We reject Robinson's arguitient that a mistrial should have 

been granted beclausp the venire may have known that Robinson was 

heing resentencetl. 'I'his claim is based upon a sign posted in the 

courthouse dire(*Li iiy Robinson's jury to the proper courtroom. 

The sign describetl the proceeding as a "Criminal re-sentencing 

hearing. 'I Counsf=l moved €or a mistrial, arguing that the sign 

implied that Robinsun previously had been sentenced to death and 

thus violated his right to due process and a fair tr al. 

Robinson aclcxiowletlyes that Jennj nu s v. Sta te, 5 1 2  So 2d 1 6 9  (Fla. 

1 9 8 7 ) ,  cert. derk-i*d, 4 8 4  U . S .  1 0 7 9  ( L 9 8 8 ) ,  controls, but urges 

reconsiderati WII o f  J-elininus . We decline. As in Jenn inas, there 

is absolutely no iii(1icntion in this record that the jurors knew 

allything about wlrn I t canspired in the previous trial. 

Robinson n ~ x t  argues tliat the death sentence is not 

justified. IIe contends that three of the six aggravating 

circumstances are invalid, that additional mitigating 

circumstances should have been found, and that all of the 

mitigating circumstances outweigh the remaining valid aggravating 

circumstances. 
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5 That the murdpt was especially heinous, atrocious, or cruel; 
committed in a C * I  r i e l ,  cold, and  premeditated manner; and for the 
purpose of avoif1 i ny a~rrest.. 



As the state points out, the prior jury, in finding 

Robinson guilty of premeditated murder, accepted Fields's version 

of the events. That version indicates that St. George was 

abducted at gunpoint, handcuffed, transported to a remote, 

desolate cemetery, arid sexually abused by both Robinson and 

Fields. After t Ire sexual balteries , Robinson expressly told 

Fields that he w o i i I ( 1  have to kill St. George because she could 

identify him ant1 Iris car. He then shot her twice. 

However, we note that the medical examiner testified that 

St. George was rendelTed unconscious immediately after the first 

bullet struck her head and that death occurred within several 

seconds. Ordinari.ly, an instantaneous or near-instantaneous 

death by gun€ire does not satisfy the aggravating circumstance of 

Iieinous, atrocious, o r  cruel Brown v. Sta te, 526 So.2d 903, 907 

(Fla.), cert. dreiii-ee, 488 U.S. 944 (1988). As in Brown, the 

fatal shot to S t .  (ipoi-ge was n o t  accompanied by additional acts 

setting it aparl f r r o n r  the norm of capital felonies, and there was 

no evidence that it was committed "to cause the victim 

unnecessary and prolonged suffering. " W also Lochran V. 

State, 547 So.2d 928, 931 (Fla. 1989)(death resulted from single 

gunshot following abduction at gunpoint); Scull v. Sta te, 533 

So.2d 1137, 1142 (Fla. 1988)(victim died from a single blow to 

the head) , cer t. denied, 109 S.Ct. 1937 (1989); Jackson v. S t a  te I 

502 So.2d 409, 411.-1? (Fla. 1986)(robbery victim died shortly 

after single fatal s1iot ) , cert. denied, 482 U.S. 920 (1987); 

- _  Flemjna v . State, 3 7 4  So.2d 954, 958-59 (Fla. 1979)(single shot 

fired when hostage grabbed defendant's gun). 
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Moreover, there was no evidence that St. George labored 

under the apprehension that she was to be murdered. To the 

contrary, Fields assured her on several occasions that they did 

not intend to kill lier and planned to release her. Under the 

totality of the circumstances, we find that the trial court erred 

in finding that this murder was heinous, atrocious, or cruel. 

However, we find no error in the trial court's finding that the 

niurder was cold, rnlculated, and premeditated, and Committed to 

avoid arrest,. 

Robinson n t s c ~  argues that although the trial judge found 

Lliree nonstatutoi y iiiitigalAng circumstances, additional 

m i  tigating circumstances should have been enumerated. We find no 

error. The trial.. court's comprehensive order discusses all of 

the mitigating evidence presented and clearly reflects that it 

considered and weighed it against the aggravating circumstances 

that it found applicable. Although we have disallowed one 

aggravating circurns tance, we are not persuaded that the outcome 

would be any diFI:ci-ent in light of the specific aggravating 

circumstances r~mainj.ny--rnurder committed by a person under 

sentence of impr i.sonment ; murder committed by person previously 

convicted of a viol.erit felony; murder committed in the course of 

sexual battery and kidnapping; murder committed to avoid arrest; 

and murder commitLec1 in a cold, calculated, and premeditated 

manner. 

The final poi  n C  that warrants discussion is Robinson's 

claim that imposing l l w  death sentence upon resentencing violates 
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the constitutioria 1 prohihi tio-ii against double jeopardy. Federal 

and state const i t  u l  ions bar successive prosecutions for the same 

offense. U.S. (:otrst. amend. V; art. I, § 9, Fla. Const. 

However, double jeopardy is generally no bar to reprosecution 

where a mistriaJ is granted following defense motion. Fuente V. 

State, 549 So.2d G 5 2 ,  657-58 (Fla. 1989). In Oreuon v. Ke nnedv , 

456 U.S. 667, 6 6 9  (1982), the Court made an exception to the 

general principle whenever the state deliberately provokes the 

defendant into moving for a mistrial. 

I n  revers i ny tlte r_, ciyiiial sentence, we said that the 

prosecutor ' s exnrrri iral.ion of t h e  defense ' s medical expert "was a 

tlel-iberate aLteiiipI t o insiriua t;e that appellant had a habit of 

preying on whitt-. women and thus constituted an impermissible 

appeal to bias niid prejudice. " Robinson, 520  So.2d at 6. Based 

upon this language, Robinson n o w  argues that Kennedy mandates 

reversal. Clearly, not all prosecutorial misconduct that 

mandates reversal i s  intended to provoke the defendant into 

moving for a mistrial. Although we found that the prosecutor's 

statement in th i s  case amounted to overreaching and resulted in 

reversible erroi, WP did not and do not perceive the prosecutor's 

comment to have l ieci i i  a deliberate attempt to provoke a mistrial. 

There is nothing j n  the record to indicate that the prosecutor 

wanted a mistria 0 1 -  that a mistrial would have benefited the 

state in any way This record does not support Robinson's claim 

of a double jeopardy violation. See Rutherford v. Sta  te, 545 

So.2d 853, 855 (Fla.)(this Court's review of the record in the 
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first case showed tliat the prosecutor's motive was to introduce 

evidence intended t o  convict the defendant, not to create error 

tliat would force n iiew trial), cert. denied, 110 S.Ct. 353 

(1989); Keen v .S t&! ,  504 So.2d 396, 402 n.5 (Fla. 1987)("In our 

vj-ew, the miscoiicluct sub judice was engaged in by the prosecutor 

i n  the heat of trial in order to win his case, and was not done 

intentionally to afford the state 'a more favorable opportunity 

to convict the defendant. I' (Citation omitted. ) ) . 
This Court previously has ruled adversely to Robinson ' s 

additional claims tliat ca1J. into doubt the propriety of the 

standard jury i i i s t r i i c - t i o i l s ;  that the trial court improperly 

]-ejected Robiiisoii ' fi requests for additional jury instructions; 7 

Robinson clajms that the instructions improperly instruct the 
jury that the r n i t - i  yatiiig circumstances must outweigh the 
aggravating circrimsta~ices to make appropriate a life 
recommendation, s a  Arango v. State, 411 So.2d 172, 174 
(Fla. ) (re jectiny clairii that the instructions impermissibly 
allocated the burden of proof in violation of due process and 
concluding that the standard jury instructions, taken as a whole, 
show no reversible error), cert. denjed, 457 U.S. 1140 (1982); 
and that the instructions on the aggravating circumstances of 
heinous, atrocious, or cruel, and cold, calculated, and 
premeditated are unconstitutionally vague under Maynard v. 
Cartwright, 486 1J.S. 356 (1988). Brown v. State, 565 So.2d 304, 
308 (Fla.), cert. denied, 111 S.Ct. 537 (1990); Smith v. Dugger, 
565 So.2d 1293, 1 3 4 5  11.3, (F'la. 1990); Smalley v. State, 546 
So.2d 720, 722 ( F l a .  J'389). 

Rohinson clai ins 1 h a t  he was entitled to instructions: to 
eliminate an assp i - l  4 unconst i tutional shifting of the burden of 
proof, Preston v .  S l a L e ,  5 3 1  So.2d 154, 160 (Fla. 1988); Arango 
v. State, 411 S c ) . 2 t l  177, 174 (Fla.), cert. denied, 457 U.S.  1140 
(1982); to consider as a single aspect any aspect of an 
aggravating circiinistance that gives rise to two circumstances , 
see Suarez v. Stat-e, 481. So.2d 1201 (Fla. 1985), cert. denied, 
476 U.S.  1178 ( l 9 F l 6 ) ;  to limit the jury's consideration of 
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that the jury was misadvised i n  violation of Cald we1 1- V. 

Mi s s is s igg- i, 472 1J.S.  320 (1985), see Grossrnan v. State, 525 

So.2d 833, 839 (Fla. 1988), cert. denied, 109 S.Ct. 1354 (1989); 

that this Court's death penalty review results in arbitrary and 

capricious impof; i t  i.r>ri of the fJeat.11 penalty, Soaziano V. 

.- Flori&, 468 [ I . . $ .  447 (1984); Barclav - v. Florida , 463 U.S. 939 
(1983); Proffittv. Florida, 428 U . S .  242 (1976); that the 

capital-sentenciiig statute is unconstitutional facially and as 

applied, see Proffitt; Stano v. Sta te, 460 So.2d 890 (Fla. 1984), 

cert. denied, 471 U . S .  1111 (1985); and that jury instructions 

improperly doubled two aggravating circumstances--murder 

committed by person under sentence of imprisonment and previous 

conviction of a violellt felony. See Waterhouse v. State, 429 

Su.2d 301, 306-07  (F'la. 1983), cert. denied, 464 U.S. 977 (1983 

Final. J y ,  W P  I-e-ject as meritless Robinson's contentions 

that his own stat-eitient to the police officers should have been 

edited. In giving his version of the events, Robinson told 

police investigators that he had to shoot St. George a second 

time, and explained: "How do you tell someone I accidently shot 

a white woman." Robinson now suggests that the word "white" 

aggravating circuinstances to those listed by the trial court, 
Bertolotti v. State, 4 7 6  So.2d J 3 0 ,  132 (Fla. 1985)(the proprosed 
instruction is s n h s u ~ n e d  i n  t,fic> standard jury instruction) ; to 
presume Robinsuit i.iiiiocent o f  each aqgravating circumstance until 
Lhe presumption was rwercume by proof beyond a reasonable doubt , 
L; and to r~mincl !-lie jui-y that its recommendation must be the 
product of "reasonml jiidgment . " Jackson v. Wainwright, 421 S o .  2d 
1385, 1388-89 ( F i n .  1 9 U 2 ) ,  cert. denied, 463 U.S. 1229 (1983). 
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s h o u l d  have been excluded t o  avoid t h e  r i s k  of r a c i a l  p re jud ice .  

W e  f i n d  no error .  

F o r  a l l  the foregoing  seasons,  w e  a f f i r m  t h e  impos i t i on  of 

t h e  death s e n t e n c e .  

I t  is so ordered. 

SIIAW, C .  J . ,  aiid OVER'I'ON, GRIMES and  KOGAN, JJ . ,  and E H R L I C H ,  
S e n i o r  J u s t i c e  I C ~ I I C U T .  
McDONALD, J .  I C O I ~ ( ' I I I - S  i n  r e s u l t  on ly .  

N O T  F I N A L  l lNTTT,  ' I ' I M E  E X P I R E S  T O  F I L E  REHEARING MOTION AND, I F  
F I L E D ,  DETERMI.Nl.?IJ. 

- 1 3 -  



An Appeal from the Circuit Court in and for St. Johns County, 

Richard Watson, Judge - Case No. CF85-1299 Div. A 

James B. Gibson, Public Defender and Christopher S. Quarles, 
Assistant Public Defender, Seventh Judicial Circuit, Daytona 
Beach, Florida, 

for Appellant 

Robert A. Butterworth, Attorney General and Belle B. Turner, 
Assistant Attorney General, Daytona Beach, Florida, 

for Appellee 

-14- 


