FILED

DEBBIE CAUSSEAUX
IN THE SUPREME COURT OF FLORI DA
FEB 0 8 2000
NO  1999-150 CLERK, S COURT
ay_ \.ﬁ -

ARTHUR DENNI S RUTHERFORD,
Petitioner,

V.

M CHAEL W MOORE,.
Secretary, Florida Departnent of Corrections,

Respondent .

REPLY TO STATE'S RESPONSE TO
PETITION FOR WRIT oF HABEAS CORPUS

GREGORY C. SM TE

Capital Collateral Counsel =
Northern Region

Fl orida Bar No. 279080

LI NDA MDERMOTT
Assi stant CCC- NR
Florida Bar No. 0102857

OFFI CE OF THE CAPI TAL
COLLATERAL REG ONAL COUNSEL

Post O fice Drawer 5498

Tal | ahassee, FL 32314-5498

(850) 487-4376

COUNSEL  ForR PETI TI ONER




ARGUMENT |N REPLY

INTRODUCTION
A claim alleging ineffective assistance of appellate counsel

is not a "second appeal", as Respondent seens to suggest, but
rather a valid claim based on the Sixth Amendnent to the United
States Constitution, as well as the Due Process C ause of the
Fourteenth Amendment. "An first appeal as of right [lis not
adjudicated in accord with due process of law if the appellant
does not have the effective assistance of an attorney." Evitts
v. Lucev, 469 U S. 387, 396 (1985). This Court has recognized
that "[ilJt is the unique role of that [appellate] advocate to
di scover and highlight possible error and to present it to the
court, both in witing and orally, in such a manner designed to

persuade the court of the gravity of the alleged deviations from

due process." WlIson v. Waiinwight, 474 So. 2d 1162, 1165 (Fla.

1985) .

In addition, a claim of ineffective assistance of appellate
counsel should not be dismssed by a nechanistic incantation of
"procedural bar" in order to prevent full review of the clains
presented in M. Rutherford s petition. In several issues,
Respondent indicates that because M. Rutherford raised some of
the sanme issues in his Rule 3.850 motion and in his habeas
petition, he is procedurally barred from raising these issues in

a habeas petition-I As a legal justification for this argunent,

‘See Response at 8 (regarding Claim Il), 16 (regarding Caim
vI), 22 (regarding Claim IX), and 23 (regarding O aim X




Respondent cites to this Court's opinion in Blanco V. Winwisht,
507 So. 2d 1377 (1987). However nowhere in the Blanco opinion
does the Court state that aclaimis procedurally barred if it is
raised in both a Rule 3.850 notion and a habeas corpus petition.
In _Blanco, the Court observed that the r"gravamen of the petition

is appellate counsel's failure to recognize egregious
errors appearing on the face of the trial record, to wt:
ineffective assistance of trial counsel." Blanco, 507 So. 2d at
1384. The Court then rejected the argunment that appellate
counsel on direct appeal should present issues relating to
ineffective assistance of trial counsel because "[a]l proper and
more effective renedy is already available for ineffective
assistance of trial counsel under rule 3.850." Id.

M. Rutherford' s habeas petition does not allege that

appel late counsel failed to raise claims that trial counsel
rendered ineffective assistance of counsel. Rather, M.
Rutherford's habeas petition alleges serious violations of his
Sixth Amendment right to the effective assistance of appellate
counsel for failing to raise clearly meritorious issues which are
apparent on the face of the record and which were either
preserved for appeal and/or constituted fundanental error either

singularly or cumulatively. See generally Pope v. Winwiqght,

496 So. 2d 798 (Fla. 1986); Barclay v, Wainwisht, 444 So. 2d 956
(Fla. 1984).




CLAI M |
MR. RUTHERFORD WAS DEN ED EFFECTI VE
ASSI STANCE OF APPELLATE COUNSEL. APPELLATE
COUNSEL FAILED TO RAISE ANY OF THE NUMEROUS
PRETRI AL MOTI ONS RAI'SED BY TRI AL COUNSEL.

In this case, appellate counsel's performance was deficient
in a number of respects and that deficiency underm nes confidence
in the outcome of M. Rutherford' s direct appeal, thus depriving
M. Rutherford of the effective assistance of counsel to which he
was constitutionally entitled. It is axiomatic that a single
critical error may render counsel's performance constitutionally

deficient. Vela v. Estelle, 708 r.2d 954, 965 (5th Cr. 1983).

M. Rutherford has identified not one error, but nany. When
considered cunulatively, counsel's errors create a reasonable
probability of a different outcone and requires that M.
Rutherford be afforded a new direct appeal proceeding followed by
relief.

Pretrial Mbtions

Respondent argues that these issues were not preserved
because trial counsel did not object to the denial of the notions
(Response at 4). However, Respondent's assertion is clearly
i naccurate.

For exanple, trial counsel filed a pretrial notion regarding
the vagueness of the aggravators (R. 136-137). After presenting
the penalty phase, a charge conference was held in the judge's
chanmbers that was unrecorded (rR. 888). \Wen court resumed, the

judge placed on the record the aggravators that were discussed

(R 893). As to the heinous, atrocious and cruel aggravator the
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court stated: "The defense has objected to the Court instructing
the jury on the . . . The especially wicked, evil, atrocious or
cruel instruction" (R 894).

Trial counsel renewed his pretrial motions and objected to
their denial at the appropriate tine, yet, M. Rutherford's
appel late attorney failed to raise these preserved issue.
Accordingly, M. Rutherford was denied the effective assistance
of appellate counsel to which he is entitled. Habeas relief is
required,

CLAIM 11
MR, RUTHERFORD WAS DEN ED EFFECTI VE
ASSI STANCE oF APPELLATE COUNSEL BECAUSE
AVAI LABLE OBJECTIVE FACTS AND Cl RCUMSTANCES
| NDI CATING THE PROSECUTOR | NTENTI ONALLY
GOADED MR, RUTHERFORD | NTO MOVING FOR A
M STRIAL TO GAIN TACTI CAL ADVANTAGE UPON
RETRI AL WAS NOT ASSERTED ON DI RECT APPEAL.
THE DOUBLE JEOPARDY CLAUSE OfF THE FIFTH
AVENDMENT WAS VI OLATED AND MR RUTHERFORD WAS
TINCONSTI TUTI ONALLY SUBJECTED TO REPEATED
PROSECUTI ONS FOR THE SAME OFFENSE.

Respondent first argues that this claim is procedurally
barred from review because the claim was already raised on direct
appeal (Response at 8). Apparently, Respondent m sapprehends M.
Rutherford's claim Admttedly M. Rutherford's direct appeal
contained a claim that the trial court lacked jurisdiction to try
him a second tine since the granting of a mstrial during the
initial trial was based upon intentional prosecutorial m sconduct
and the Double Jeopardy C ause barred the second prosecution

However, M. Rutherford's claim asserts that appellate

counsel was ineffective for failing to uncover and present




objective evidence of the prosecutor's intent to provoke a
mstrial and thereby gain tactical advantage. M, Rutherford was
entitled to have this claim raised in a reasonably effective

manner. WIson v. Vinwisht, 474 So. 2d 1162, 1165 (rFla. 1985).

Because appellate counsel failed to effectively argue this issue,
this Court did not have the pertinent information that would have
changed the outcome of this issue.
M. Rutherford has not devised "another theory to support
[his] claim" (Response at 10) . |Instead he has presented
obj ective evidence to support his claim and requested that this
Court allow evidentiary devel opnent so that he can prove it,
Appel late counsel's error certainly prejudiced M.
Rutherford since this Court acknow edged that the trial court
found "the prosecution had commtted a wllful discovery
violation", but concluded there was "no indication" the

prosecutor's notivation was to obtain a mstrial. Rutherford v.

State, 545 So. 2d 853, 855 (Fla. 1989). The information M.

Rut herford now possesses with or wthout further evidentiary
devel opment coul d have been obtained by appellate counsel and
woul d provide the "indication" that the prosecutor's notivation
was to obtain a mstrial, Mr, Rutherford is entitled to relief.
CLAIM 111

APPELLATE COUNSEL FAILED TO RAISE ON DI RECT

APPEAL THE FUNDAMENTAL ERROR CAUSED BY

TESTI MONY OF | NCOVPETENT W TNESSES.

Respondent argues that M. Rutherford's claimis

procedural ly barred and without nerit (Response at 10). However,




M. Rutherford' s appellate counsel rendered ineffective
assistance in failing to raise this issue. Appellate counsel's
failure to recognize and raise this issue was below the standard
of performance of reasonable appellate counsel.

Respondent also argues that "the record shows that any
[ conpetency] challenge would not have been successful (Response
at 11). However, Respondent overlooks the testimny in which M.
Heaton admitted that she had been in a nental institution for
five nonths prior to trial (R 411). In addition, M. Heaton had
trouble differentiating if what happened on the day of the crine
was fact or fantasy (r. 412). Ms. Ward, another prosecution
witness, was only thirteen years old at the time of the crine.
Certainly, a challenge to these w tnesses' conpetency nmay well
have succeeded.

Not only does the record indicate that the testinony of
these witnesses raised conpetency issues, but when considered in
light of their roles in the case (M. Heaton and Ms. Ward were
the only witnesses to place the victims check or checkbook in
M. Rutherford' s possession), appellate counsel could not have
overl ooked this issue.

Furthernore, Respondent attenpts to distinguish the cases
M. Rutherford cited because in tw of those cases trial counsel
objected to the conpetency of the witnesses. However, M.
Rutherford cited these cases in order to illustrate the
conpet ency standards w tnesses nust meet and inquiries judge's

must conduct before allowing wtnesses to testify.




Certainly Ms. Heaton’s testinony failed to neet the
requi rement that she be able to provide a "correct account of the
matters which [she] ha[d] seen or heard relative to the question

at issue." Kaelin v. State, 410 So. 2d 1355, 1357 (Fla. 4th DCA

1982) . Appellate counsel was ineffective for failing to raise
this claim  Habeas relief is proper.
CLAIM 1V
APPELLATE COUNSEL FAILED TO RAISE ON DI RECT
APPEAL THE PREJUDI Cl AL ERROR CAUSED BY THE
ADM SSI ON OF | NFLAMVATORY PHOTOGRAPHS THAT
VI OLATED MR RUTHERFORD S FIFTH, EIGHTH AND
FOURTEENTH AMENDVENT RI GHTS.

Appel l ate counsel's failure to raise the issue regarding the
adm ssion of prejudicial and inflanmatory photographs, an issue
whi ch had been properly preserved for review, was deficient and
prejudicial performnce.

Respondent argues that [plhotographs are admssible if they
assist a nedical examner in explaining the nature and manner in

whi ch wounds were inflicted" and cites Bush v. State, 461 So. 2d

936 (Fla. 1984), cert. denied 475 U'S. 1031 (1986) (Response at

13).  However, as Respondent's own brief illustrates the
introduction and use of these photographs was designed solely to
inflame the jurors' enotions. As Respondent concedes,

phot ographs of the victims injuries were admtted in the guilt
and penalty phases of the trial (Response at 12). Furt her nore,
the prosecution presented the testinony of a sheriff's
investigator and not the nedical examner to introduce the

phot ographs in the penalty phase (Response at 13). The sheriff's




Investigator did not add any relevant evidence regarding the
phot ographs that was not obtained using the photographs
introduced during the guilt phase,

Phot ographs of the victim had already been admitted in the
guilt phase of the trial which was acconpanied by extensive
testinmony regarding the victimis injuries. The photographs
admtted at the penalty phase were unnecessary and cunulative to
the State's case. There was no legitimate purpose in submtting
these pictures to the jury. The only purpose was to inflane and
enrage them

The phot ographs showed "nothing nore, than a gory scene".

Thomas v. State, 59 So. 2d 517 (1952). Appellate counsel failed

to raise this issue despite their being proper objections by
trial counsel. Habeas relief is proper.
CLAIM VI
APPELLATE COUNSEL FAILED TO RAISE ON DI RECT
APPEAL TEAT MR RUTHERFORD WAS DEN ED THE
EFFECTI VE ASSI STANCE OF TRIAL COUNSEL BECAUSE

H S ATTORNEYS REVEALED CONFI DENCES TO THE
TRIAL COURT, VIOLATING THEIR DUTY OF LOYALTY

TO THEIR CLIENT AND OPERATING UNDER A
FUNDAMENTAL CONFLICT OF | NTEREST, IN
VIOLATION OF THE SIXTH, EIGHTH AND FOURTEENTH
AVENDMENTS.

Respondent argues that M. Rutherford's claimis
procedural ly barred and wthout merit (Response at 15). However,
M. Rutherford s appellate counsel rendered ineffective
assistance in failing to raise this issue. Appellate counsel's
failure to recognize and raise this issue was below the standard

of performance of reasonable appellate counsel.




Respondent clains that because M. Rutherford has been
characterized as a "difficult client™ it was permssible for
trial counsel to inform the court that M. Rutherford was offered
a plea and for trial counsel to begin to protect hinself from
future attacks (Response at 17).

However, in protecting hinmself, trial counsel revealed
confidential information to the ultinate sentencer. This
information was outside the evidence adduced at trial and it is
obvious that the judge considered this information in his
sentencing order. In the sentencing order, the court said:

Wiile the Court cannot use the attitude
of the defendant and his lack of renorse for
this crime as an aggravating circunstance,
the Court does find that the defendant's |ack
of renorse adds weight to the Court's
determination that the crine was especially
hei nous, atrocious and cruel.

(Supp. R. 4).

Def ense counsel actively placed their interests above M.
Rutherford's by informing the judge that M. Rutherford had
rejected a |life sentence. M. Rutherford' s trial counsel had no
basis to reveal the information regarding the unaccepted plea and
an actual ethical duty not to reveal it. dearly, trial
counsel's attenpt to preenpt any future attacks on his
performance by providing the court with confidential information
prejudiced M. Rutherford.

Appel | ate counsel failed to raise this fundanental error.

Habeas relief is proper,
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CLAIM VI

TH'S COURT MJUST REVISIT THE |SSUE OF WHETHER
THE | NTENSE SECURITY MEASURES | MPLEMENTED
DURING MR RUTHERFORD' S TRIAL IN THE JURY'S
PRESENCE DI LUTED THE STATE'S BURDEN TO PROVE
DEATH WAS THE APPROPRI ATE PENALTY AND

I NJECTED M SLEADI NG AND UNCONSTI TUTI ONAL
FACTORS | NTO THE PENALTY PROCEEDI NGS, |IN

VI OLATION OF THE FIFTH, SIXTH, ElIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON.

Respondent indicates that on direct appeal this Court found
this issue to have no nerit (Response at 20). However, on direct
appeal, M. Rutherford raised this claim and it was rejected

wi t hout di scussi on. Rutherford v. State, 545 So. 2d at n.4.

M. Rutherford requests that because the circunstances of
his shackling were particularly egregious, this Court address his
issue, particularly in light of the case law that enmerged in the
same period of time as M. Rutherford' s opinion.

M. Rutherford was shackled just prior to the penalty phase
closing argunent, As justification for the shackling the trial
court indicated that "based on his conviction for the ultimte
crime of first degree murder and facing a possible reconmendation
of death, the court has ordered that he be placed in leg irons"
(R. 895).

However, this justification does not nake sense. M.

Rut herford had not been shackled during the testimony in the
penalty phase. The timing and nonsensical justification suggest
that the court sent a signal indicating that he expected them to

recommend deat h.
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The circunmstances surrounding M. Rutherford's shackling are

strikingly simlar to those in Bello v. State, 547 So. 2d 914

(Fla. 1989). In Bello, this Court held that the defendant was
entitled to a new trial because the trial judge nade no
appropriate inquiry, 1d. M. Rutherford, too, is entitled
habeas relief.
CLAIM 1 X

MR RUTHERFORD S JURY WEIGHED | NVALID AND

UNCONSTI TUTI ONALLY VAGUE AGCGRAVATI NG

Cl RCUMSTANCES, IN VIOLATION OF HS RIGHT TO

AN | NDI VI DUALI ZED AND RELI ABLE SENTENCI NG

PROCEEDI NG AS GUARANTEED BY THE EI GHTH AND

FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON. APPELLATE COUNSEL WAS

| NEFFECTI VE FOR FAILING TO RAISE TH S | SSUE.

As Respondent indicates, appellate counsel raised and this
Court addressed the applicability of the heinous, atrocious and
cruel and cold, calculated and preneditated aggravator on direct
appeal (Response at 22). However, appellate counsel failed to
raise the issue of instructions despite the fact that trial
counsel filed a Mdtion to Vacate the Death Penalty, arguing that
the aggravating circunstances are in the death penalty statute
not sufficiently defined (R 136-137). M. Rutherford was
entitled to have this claim raised in areasonably effective

manner . Wlson v, Winwight, 474 So. 24 1162, 1165 (Fla. 1985).

Appel late counsel failed to challenge the deficiencies of the
fundanental ly flawed instructions.
As stated in M. Rutherford's Initial Brief, that there was

fundanental constitutional error in the instructions to the jury

Is a matter which is now not open to debate. Espinosa.V.
12




Florida, 112 g. &. 2926, 120 L.Ed.2d 854 (1992). Thus, habeas
relief is warranted.
CLAIM XI

THE SENTENCI NG COURT ERRED BY FAILING TO

PROPERLY AND TIMELY |IMPOCSE A WRI TTEN SENTENCE

OF DEATH, IN DI RECT VIOLATION OF FLORI DA LAW

AND MR, RUTHERFORD S RIGHTS TO DUE PROCESS

AND EQUAL PROTECTION UNDER THE EIGHTH AND

FOURTEENTH AMENDMENTS. APPELLATE COUNSEL WAS

| NEFFECTI VE FOR FAILING TO RAISE TH S | SSUE.

Respondent argues that this claim has no merit because this
Court's holding in Gossman® occurred after M. Rutherford's
direct appeal and that holding was to be applied prospectively
(Response at 24). However, as this Court indicated, this claim

could have been raised on direct appeal. Rutherford II, 727 So,

2d at n.2, 219. Appellate counsel was deficient for failing to
the sentencing order deficiency to this Court's attention.

Respondent points out that Gossman was sentenced after M.
Rutherford, however, Van Roval® was decided well before M.
Rutherford' s capital trial, thus error was evident on the face of
the record but it was ignored by appellate counsel,

In addition, Respondent ignores M. Rutherford' s argunent
that the sentencing court failed to properly state its reasons
justifying the death sentence on the record. Appellate counsel
failed to raise this error on direct appeal. As the record
reflects, at M. Rutherford's sentencing hearing, the trial judge

did not conduct a contenporaneous independent weighing of

2 G ossman v, Dusser, 525 So. 2d 833 (Fla. 1988).
3 Van Roval v. State 497 So. 2d 625 (Fla. 1986).
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aggravating and mtigating circunstances by the sentencing judge:
m. , ., leaving as a balance of three aggravating circunstances to
one mtigating circunstance . . . (R 948). This was clearly
not a "neaningful weighing" as required by Florida |aw

Appel l ate counsel's failure to bring the defects of the
sentencing proceeding and order to this Court's attention was a
serious and substantial error. The omssion was prejudicial,
since it prevented M. Rutherford from effectively challenging
the trial court's failure to engage in a reasoned weighing
process. M. Rutherford is entitled to habeas relief.

REMAI NI NG CLAI M5

M. Rutherford relies on the arguments set forth in his
habeas petition in reply to the Respondent's arguments as to the
remaining clains and issues. To the extent that the Respondent
di scusses procedural bars as to the remaining clains, M.

Rut herford adopts the argunments contained in this pleading to
specifically rebut any procedural bar argument. M. Rutherford
in no way waives and/or abandons any specific issue raised in his
Habeas Petition yet not addressed in this Reply.

CONCLUSI ON

For all of the reasons discussed herein and in his petition,
M. Rutherford respectfully urges the Court to grant habeas
corpus relief.

| HEREBY CERTIFY that a true copy of the foregoing Reply to

State's Response to Petition for Wit of Habeas Corpus has been
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