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B the United States Bistrict Court|
for the Southern District of Georgia 20N~

Case 5:05-cv-00057-AAA  Document 33 File

Waycross Dibision LERK
S0.DIST 0
BILLY DANIEL RAULERSON, JR., : CIVIL ACTION
Petitioner,

\
i
V. i : }
i

HILTCN HALL, Warden, Geocrgia
Diagnostic Prison,

Respondent. : NO. CV5050-57
ORDER

Death row inmate Billy Daniel Raulerson, Jr., filed a
petition |for habeas corpus, attacking the validity of his
sentence on several grounds. Presently before the Court is
Raulerson’s motion for discovery. Because Raulerson has
demcocnstrated good cause for some of his request, the motion
will be | GRANTED 1in part. Because Raulerson has not
demonstr;ted significant need to retain a «c¢linical
psychologist, his reguest for funds to retain one will be

DENIED at this time.

BACKGRO
over!the course of two days in 19293, Raulerson killed
three people in Ware County, Georgia. On May 30, 1993,

Raulerson shot and killed two teenagers parked near &
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lakeside |“lovers’ lane,” Jason Hampton and Ch'rlye Dixon.

The next!day, Raulerson shot and stabbed Gaill Taylor to

death. Each victim had been shot multiple timeg with a .22

rifle. Raulerson v. State, 268 Ga. 623, 623 (1997).

On May 31, 1993, the victims’ bodies were discovered,
all at separate locations. The crime went unsolqed for seven
months. n January 1994, Raulerson was arrested Fn unrelated
assault and weapons charges, and he gave the poﬂice a blcod
sample. NA analysis linked Raulerscn to Dixon’é murder, and

upon gquestioning by law enforcement, Raulerson confessed tc

the three murders. Id. at 623-24.

Raulérson admitted that he parked near Hampgon’s pickup
truck, and that he shet Hampton several times jrom the bed
of Hampton’s truck. Raulerson also ccnfessed that he shot
Dixon as she attempted to flee from the truck. Raulerson
dragged ﬁampton from the truck and shot him several more
times, and then put Dixon, and two of Hampton’s ﬁishing rods,

\
in his vehicle. Raulerson drove to a wooded %rea several
miles away, where he shot Dixcon again, and sédomized her
lifeless body. Id. at 624-25.
Raulerson attempted to return to Dixon’s becdy the next

day, but decided nct to approcach the site because people were

nearby. Instead, Raulerson drove to a rural area of Ware

2
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County and looked for a house to burglarize. Raulerson

stopped at a house with no cars in | the carport. |When no one

responded to his knock at the door, he broke into a utility
shed and stole meat from a freezer. Id. at 624,

Raulerson heard someone in the house as he was loading
the meat‘into his car. Raulerson entered the home, and
encountered Gail Tavlor, who was armed with a kikchen knife.
After struggling with Taylor and stabbing her ip the wrist,
perhaps flatally, Raulerson shot Taylor multipﬁe times as
well. Raulerson stole Taylor’s pﬁrse and left, Raulerscn

tcld investigators that he had stolen the .22 rifle from a

Pierce County, Georgia, residence that he had bu&glarized in
early May 1993. 1d.

After his January 1994 confession, law ienforcement
officialséexecuted a search warrant on Raulerson’s residence
and found a fishing rod that was identified as?having been

\ ‘
taken fr#m Hampton’s pickup truck the night he was killed.
Parts of a .22 caliber rifle were alsc found at Raulerson’s
home. A ballistics expert later testified that the shell
casings found near Hampton and Taylor were prﬁbably fired
from Raulerson’s gun. Id.

On February 2, 1994, Raulerson was indicted on two

counts of malice murder, burglary, felony murder, kidnapping,

3
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aggravated sodomy, necrophilia, two counts of pgssession cf

a firearm during the commission of a felony, and pcssession

of a firearm by a convicted feloni The state|lsought the
death penalty against Raulerson, and the venue of the trial
was changed to Chatham Ccunty, Georgia. The trial was held
from February 20 to March 7, 1996. Ld. at 623 pl

At rial, Raulerscn offered expert tes%imony that
indicated that tests administered after the crime showed that
Raulersog was mentally retarded, with an IQ of 69.' The
state submitted other IQ test evidence that was taken nine
years ea‘lier, when Raulerson was fifteen, ind%cating that
his IQ was 83. The state abandoned prosecution #f the “felon
in possession of a gun” charge, and the jury fou%d Raulerson
not guilty of aggravated sodomy. The Jjury convicted
Raulerson of the remaining counts, and imposed three death
sentenceﬂ for the murders. Id, at 623 n.l.

The jury found several aggravating factoré Jjustifying
the sentence. It found that the murder of Dixon was
committed while Raulerson was engaged in the cbmmission of

murdering Hampton, and that the murder of Hampton occurred

1
It is estimated that between 1 and 3 percent of the

population has an IQ of 70-75 or lower. Atkins v, ﬂirginia, 536
U.S. 304, 309 n.5 (2002).
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while Raulerson was kidnapping Dixon. The jury found that

the murders of Hampton, Dixon, and Taylory were all

outrageoubly or wantonly vile, horrible, or inhuman in that
the acts involved torture, depravity of mind, o% aggravated
battery. The jury alsc found that the murder of Taylor was
committed while Raulerscn was committing a burglary, and that

Raulerson committed murder to obtain mconey or bther things

of value.

In 1997, the Georgia Supreme Court affirmed Raulerson’s
conviction. The court noted that “the jury was authorized
to find that [Raulerson’s] expert’s testimony [qf his mental
retardat%on] at trial was effectively rebuttedb#'the State.”
Id. at 627. The court rejected Raulerson’s coﬁstitutional
challenge to Georgia’s law that requires thé.defense of
mental retardation to be proven beyond a reasonable doubt in

order for a jury to return a “guilty but mentally retarded

verdict.” Id. at 632 {citing Burgess v. State, R64 Ga. 777,

789-92 ([1994)); Burgess, 264 Ga! at 793-9% EBenham, J.,
dissentiﬁg).

Raulerson is incarcerated on death row at the Georgia
Diagnostic Prison in Jackson, Georgia. Raulerson filed a

petition for a writ of habeas corpus in the Superior Court

of Butts County, Georgia, in 1998, and amendedfhis petition

5
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in 2000. | An evidentiary hearing w%s held on February 20 and

21, 2001.;{ On March 22, 2004, the &ourt denied the petition.

On January 11, 2005, the Supreme Court of Georgia denied
Raulerson’s application to appeal from that determination.
Cn Jply 18, 2005, Raulerson filed his petition for =a
writ of ﬁabeas corpus in federal court. On November 28,
2007, the case was transferred toc the undersigned Judge for
plenary dispositicn. On February 21, 2008, the Court held

a status conference to consider the briefing schedule

presented by the parties. The Court entered the scheduling
order proposed by the parties, and nowconsiderspretitioner’s

moticn for authorization of funds to hire ex erts and to

propeound interrogatories to Defendant.

DISCUSSION

To prevail in this action, Rauierson bears the burden of
establishing that the state courts’ findings areicontrary to,
or are ad unreasconaple application of, clearly established
federal iaw, as pronounced by the United States Supreme
Court. 28 U.S.C. § 2254(d) (1) (2008).

Under Rule 6 of the Federal Rules Governing Habeas

Corpus Cases Under Section 2254, good cause must be shown for
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the Court| to authorize a party to conduct discopery. YA

party requesting discovery must provide reasgns for the

request. The request must also include any proposed

interrogatories and requests for admission, and must specify

any requested documents.” Rule 6(b}.

I. Funds for Experts

Raulerscn asserts that he will later fully brief an
argument based on (1) that the right not to be executed if
one is mentally retarded is a fundamental constitutional
right un?er Supreme Court’s decision in Atkins, (2) due
process requires that constitutiocnal rights be administered
consistent with principles of fundamental fairness, and (3)

under Cooper v. Oklahoma, 517 U.S. 348 (1996), requiring

criminal defendants to prove mental retardation beyond a

reasonable doubt, viclates principles of %fundamental

|
|
, |
falrnessJ |

Raulérson argues that because the state shpreme court
had held, at the time of his state habeas proceeding, that
the burden of proof did not violate the federal constitution,

the habeas court had no authority to find that the statute

was unconstitutiocnal. Indeed, the state habeas court
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determined that the state supreme ¢ourt’s decisipn on direct

appeal on the constitutionality of the burden gf proof was

res judicata, and that it had no jurisdiction to reconsider

that ruling. Now, Raulerscn has the opportunit& to present
such evidence te this Court, which is obliged.tolconsider his
constituticonal claim on its merits. Accordingly% Petitioner
seeks authorization to pay experts and leave to conduct
discovery.

Absent extraordinary circumstances, the law requires a
habeas pititioner to raise all claims and [present all

necessary evidence during his first habeas proceeding. Benton

v. Washington, 106 F.3d 162, 163 (7th Cir. 1996); McCleskey
v. Zant, 499 U.S. 467, 477-496 (1991). Accordingly, the

Court must ensure that the petitioner has a full and fair
chance t¢ 1litigate his claims during the injtial habeas

proceeding in federal court. Brown v. Vasgu E, 952 F.Z2d

1164, 1167 {(9th Cir. 1992).
Raulerson argues that to properly apply principles of

fundamental fairness in this case, it will be critical for
|

the Court‘to receive and assess factual informat#on abcut the
nature anb diagnesis of mental retardation. The Court will
have to assess the varying degrees of retardation, the kinds

of deficiencies and behavioral attributes inveolved, the

8
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evidence that psychologists evaluate in making deflerminations

pertainin to mental retardation, and whether those
determinations are capable o©f |being prove beyond a
reasonable doubt., Raulerson maintains that evidence and

testimony about the nature and practice of c¢linical
evaluations for mental retardation will have a significant
impact on the Court’s evaluation of Raulerscon’s claim that
the state’s burden of prcoof is unconstitutional.
Cons%quently, Raulerson seeks funds to retain two
experts Qelated to his claim that Georgila’s burden of proof
is unconstitutional, Ruth Luckasson, and a practicing
psychologist. Luckasson is a past President of%the American
Association on Mental Retardation (“AAMR”)J and is a
Professor and Chair of the University of New Mexico’s
Department of Educational Specialties. Luckasson has chaired
the ARMR’s Committee on Terminology and Classification since
1989. The Diagnostic & Statistical Manual of Mental
Disorders (“DSM”} later adopted the definitidn of mental
retardation promulgated by Luckasson’s committee, and the
Georgia legislature has tracked the DSM definition in 1its
statute. Ga. Code. Ann. § 17-7-131(j). In short, it appears

that Luckasson is uniquely qualified tc¢ inform the Court’s

decision-making process regarding whether the mental

9
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retardation standard 1s susceptible to a burdegn of proof

beyond a reasconable doubt.

Raulérson further seeks fundsifor an unnamed practicing
psychclogist to demonstrate a clinical perspective supporting
the notion that the subtleties and judgments involved in
making a diagnosis of mental retardation make certainties
beyond reach.?

Raulerson argues that factual developments regarding the
diagnosis, sentencing, and execution of mentally retarded
criminals that have occurred since his state court
proceediqgs, also support his reguest becauseathese facts
could no% have been developed previously. ?8 U.S.C. §
2254(e)(2)(a)(ii). Raulerson urges that part ofihis proposed
experts’ testimony will concern new scientific developments

and 1insights about whether Geocrgia’s standard can pass

I

1

Warden Hall opposes Raulerson’s motion and |rejoins that
|

|

the Antiterrorism and Effective Death PenaltyjAct cf 1996

constitutional muster.

(“AEDPA”) erects additional barriers to ‘the Court’s

autheorization to conduct discovery.

2

Raulerson does not seek to present testimony as to his own mental
condition. He concedes that this information was fully presented in the
state habeas proceeding.

10
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The AEDPA provides, 1n relevaﬁt part:

Tf the zpplicant has faildd to develop the
factual basis of & claim in State |court
proceedings, the court shall not hold an
evidentiary hearing on the c¢laim unliess the
applicant shows that--

(A) the claim relies on--

(i} a new rule of constitutional law, made
retroactive to cases on collateral review by the
Supreme Court, that was previously unavaillable;
or

(ii) la factual predicate that could not have keen
previously discovered through the exercise of due
diligence; and

(BY the facts underlying the claim would be
sufficient to establish by c¢lear and convincing
evid?nce that but for constitutional errdr, no
reasonable factfinder would have found the
applicant guilty of the underlying offense%

28 U.S.C. § 2254 (e) (2).

However, the AEDPA does not preclude the reguested

2 11 of 17

as the Supreme Court’s decisicn in Williams v.

Taylor makes clear:

The %uestion is not whether the facts could have
been| discovered but instead whether the prEsoner
was diligent in his effcrts. The purpose of the
fault component of “failed” 1s to ensure the
prisconer undertakes his own diligent search for
evidence. Diligence for purposes of the opening
clause depends upon whether the prisoner made a
reasonable attempt, in light of the information
available at the time, to investigate and pursue
claims in state court; i1t does not depend, as the
Commpnwealth would have 1t, upon whether those
efforts could have been successful.

529 U.S. 420, 435 (20C0).

“If there has been no lack of diligence at the relevant

11
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|

stages in|the state proceedings, the prisocner has|not ‘failed

to develop’ the facts under § 225%(e)(2)'s operiing clause,

and he will be excused from sho%ing compliance with the
balance of the subsection’s requirements.” Id. at 437.

The State asserts that Petitioner was thorough in his
presentaﬁion to the state habeas‘court, but to the extent
Petitionar claims these witnesses can provide information
that 1s npt cumulative of that presented earlier, Petitioner

was not diligent. Respondent maintains that there is no new

rule of constitutional law invelved because Georgia has

prohibited the execution cof mentally retarded persons since
1986. Fleming v. Zant, 259 Ga. 687 (1989); Ga. Code Ann. §
‘ \

17-7—1314c)(3) & (3).

The Court disagrees with both arguments. Because
Georgia’s courts rejected Raulerson’s burden of proof claim
prior to Atkins, and the habeas court considered itself bound
by that decision, it would have been futile, a?d a waste of
judiciali and party resources, to attempt toidevelop and
present evidence in the state habeas proceedings prertaining
to the constitutionality of the mental retardation burden of
proof. Raulerson has never had a court squarely address his

argument that the state’s burden of proof contravenes Atkins.

Given this intervening precedent, and Raulersoﬁ's diligence

12
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under the |circumstances in the staté habeas court) Petitioner

has shown| good cause for the requested expert agsistance of

X

Luckasson.

The Court also dismisses the State’s suggestion that
Atkins is not new law because Georglia prohibited the
execution of mentally retarded ;convicts in 1988. The

1 i
particular recognition of the consﬁitutional right in Atkins
in 2002 ils not coextensive with the limited statutory right
recogniz1i in the Georgia Code 1988, and Petitioner has a

right to have a ccurt evaluate his claim that, under Atkins,

Georgia’s burden of proof is unconstitutional. |

Undef the parties’ jointly proposed scheduling orcer, it
is plain that the parties envisioned that they' may be
permitted to conduct some initial discovery before the Court
decides whether to grant an evidentiary hearimg. This 1is
consistent with the adviscry committee notes to #ule 6, which
provide that “[d]iscovery may . . . aid in devéloping facts
necessary to decide whether to order an evidentiary hearing

L

or grant the writl[.] Rule 6 advisory committee’s notes
(1976). Accordingly, the Court rejects the State’s argument
that no funds are authorized because it has not yet been

determined whether Raulerson 1s entitled tc an evidentiary

13
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hearing.

Although Respondent notes that 21 U.S.C. § 8#8({q) (9) was

repealed in March 2006, Respondent does not dispute that the

Court has the power to authorize funds for experts in this

federal habeas case, regardless of whether that statute is

in force presently. 18 U.S.C. §3006A (2008); In re Lindsey,

875 F.2d 1502, 1505-08 (1lth Cir. 1989) (per curiam).

Where specific allegations before the court show
reason to believe that the petitioner may, ﬁf the
facts are fully developed, be able to demon$trate
that| he is confined illegally and is therefore
entitled to relief, it is the duty of the|court
to provide the necessary facilities| and

procedures for an adequate inquiry. Obviously,
in exercising this power, the court may utilize
familiar ©procedures, as appropriate, whether

these are found in the civil or criminal ruies or
elsewhere in the “usages and principles of law.

Harris 4‘; Nelson, 394 U.S. 286, 299 (1969D Bracy V.
Gramley, 520 U.S. 899, 908-09 (1987).

In sum, Raulerson has demonstrated that evidence from
Luckasson 1is reasonably necessary for the Court to review
his claim that Georgia’s burden of proof on the relevant
affirmative defense 1is impossibkble to demongtrate as a
practicagl matter. However, it 1is not vyet| plain that

Raulerson’s case will require evidence from a c¢linical

psychclogist. The evidence submitted by Luckasson may shed

light on that guestion, and Luckasson’s report may inform

14
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the State’s desire to submit any %xpert evidendge on behalf

of its case. The Court c¢an evaluate these mgtters, and

consider |whether Court-certificatiion is necesspry for any
additional expenses, once it considers the limited discovery

authorized herein. ee 18 U.S.C, & 3006(A) (e} {3) (2008);

see also 21 U.S.C. § 848(qg) (10) (repealed in 2006).

II. Interrogatories

| |
AddiFionally, Raulerson asserts that evidence about the
effects of Gecrgia’s burden of proof in practice will inform
the Court’s decision in this case. This infoxmation will

also be iélevant to Petitioner’s ekpert(s) as ¢ ?y formulate

their conclusions. To that end, Raulerson,seek$ to discover

from the State the number of defendants to have raised
mental retardation claims, the number who have met the
beyond a reascnable doubt standard, and how many of those
defendants were “mildly” mentally retarded, fs Raulerson
claims ﬂe is.
|

Spécifically, Raulerson seeks limited discovery from

the State regarding historical, quantitative data with

respect to how Georgia’s unique burden of proof has affected

other criminal defendants in the State from 1988 to the

15
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present |in death penalty cases, Through all number of

interrogatories. |

\
|
Raulerson seeks to establish that, as a matter cof

practice7 Georgia’s reasonable doubt standafd does not
provide %the required safeguards for mentally retarded
perscons accused of crimes to establish their rétardation.
Petiticner asserts that the Warden does possess some of the
requesteé,information because, presumably, the prison keeps
records }about its death row inmates. According to
Raulerson, because the State 1s the entity witq the easiest
access t¢ this information, and tﬁe requests dq not pose an
undue burden on the State, the requested discovéry should be
produced[

The parties have intimated that the requested
informatﬁon may be 1in the records of seﬁarate state
agencies|, including the Office of Forensic Seﬁvices within

the Gedrgia Department of Human Resources, and the

Departmept of Correcticons, rather than maintained by Warden

HEall or the Georgia Attorney General. According to
Raulerson, those departments are responsiblq for court-
ordered . evaluations for mentally-retarded criminal
defendants. To the extent Respondent cannot adequately

respond to Petiticner’s interrcgatories for this reason, it

16
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may be necessary for the Court to authorize iubpoenas to

these separate state offices. However, the|| Court will

consider such a course only 1if Respondent’s! counsel 1is
unable to procure these records that are in the State’s

control.

CONCLUSION

For the reasons described above, the motion is GRANTED

in part land DENIED in part. Raulerscn's reqﬁest for the
authorization of funds to retain Luckasson tQ prepare an
expert report is GRANTED, and Raulerson’s request to hire a
clinical psychologist is DENIED at this tiﬁe. As to
Raulersop's regquested interrogatories, the C@urt DIRECTS
Responde%t to answer these questicns to the best of his
ability,jand/or make specific objections to the scope or
propriety of individual guestions.

The Clerk is DIRECTED to change the caption of the case

to refle%t that the Warden of Georgia’s Diagnostic Prison is

now Hilton Hall.
SO ORDERED, this _9th day of June, 2008.

u %D @L@auﬁb

JUDGE, UNITED STATES DISTRICT COURT
SOUTHERN DISTAICT OF GEORGIA
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