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S m  OF THE CASE AND FAC'JS 

Manuel Valle was charged by indictmnt with: first degree 

murder, for the killing of Luis Pena; attempted first degree d e r ,  for the 

attempted killing of Gary Spell; possession of a firearm by a convicted felon; 

and grand theft of an autamobile. (R. 41) 

At kis first trial, in 1978, Valle was convicted of the first 

degree d e r ,  att-ed murder, and possession of a firearm. Valle v. State, 

394 So.2d 1004 (Fla. 1981) (Valle I). Valle had pled guilty to the autamobile 

theft charge. - Id. The death sentence was imposed for the first degree murder. 

- Id. On appal, t h i s  Court reversed the convictions and sentences for the 

murder, attempted murder and theft, and remanded the case for a new trial. 

Id. - 

At the retrial, Valle was again convicted on the three counts 

and again received the death penalty for the first degree murder. Valle v. 

State, 474 So.2d 796 (Fla. 1985). (Valle 11). For the attempted murder and 

possession of a firearm counts, he received consecutive sentences of 30 and 

five years of hnprisomt. (R. 2-1057) In 1985, this Court affirmed the 

judgment and sentence. (Valle 11). 

On May 5, 1986, the Sup- Court of the United States, pursu- 

ant to a petition for writ of certiorari, vacated the judgment and remanded to 

the Supreme Court of Florida, for further consideration in light of Skipper v. 

South Carolina, 476 U.S. 1, 106 S.Ct. 1669, 90 L.Ed.2d 1 (1986). Valle v. 

Florida, 476 U.S. 1102, 106 S.Ct. 1943, 90 L.Ed.2d 353 (1986). On remand, 

this Court concluded that the trial court had erroneously excluded testimny 

f m  the sentencing phase of the trial, that Valle would be a model prisoner 

in the future, and the case was remanded to the trial court for a new sentenc- 

ing hearing with a new jury panel. Valle v. State, 502 So.2d 1225 (Fla. 1987). 

-1- 



This Court in Valle 11, sumnarized the basic facts, as adduced 

in the 1981 retrial, as follows: 

On April 2, 1978, Officer Luis Pena of the Coral Gables 
Police Department was on patrol when he stopped appellant 
and a canpanion for a traffic violation. The events that 
follcwd were witnessed by Officer Gary Spell, also of the 
Coral Gables Police -nt. Officer Spell testified 
that when he arrived at the scene, appellant was sitting in 
the patrol car with Officer EM. Shortly thereafter, Spell 
heard Pena use his radio to run a licence check on the car 
appellant was driving. According to Spell, appellant then 
walked back to his car and reached into it, approached 
Officer Pena and find a single shot at him, which resulted 
in his death. Appllant also fired two shots at Spell and 
then fled. He was picked up two days later in Deerfield 
Beach. 

Valle 11, 474 So.2d at 798. 

A. State's Case-in-Ckief 

Rebecca Little O'Dea was the police dispatcher on April 2, 

1978. (R. 3780) At about 6:36 p.m., she received an incCaning call fram 

Officer Luis Ena, which call lasted, with several interruptions, until 6:45 

p.m. (R. 3781) The tape of the call was played for the jurors, who were also 

given a transcript of the tape. (R. 3782) Officer Pena reported a traffic 

stop and gave the vehicle tag number and identification. (R. 3789) Pena had 

sought a ccsnputer check on the car and a driver's license check on the man 

0 

described on the tap. (R. 3790-91) At 6:43, the operator who runs the 

cmputer check responded that the car which had been described was a Tayota, 

registered to Barbara Straun, and that it was not stolen. (R. 3793-94) Pena 

then requested that the operator reconfirm the tag number which had been 

checked. (R. 3794)l After the operator repeated the tag number, a dog could 

be heard barking on the tape, and a voice is heard, saying, "I'm shot. I'm 

The car which Pena had stopped was not a Rqmta, but a Chevrolet Camam. 
(R. 3799). 
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shot.'' (R. 3794) Officer Spell then called the dispatcher, indicating that 

he was at the scene and that Pena had been shot. (R. 3794-95) 

Detective Richard Wolfe was the lead investigator on the Pena 

case. (R. 3928) Wolfe went to the scene of the crime, had photos taken and 

had latent prints taken fram Pena's car. (R. 3932-37) Three of the prints 

were identified as Valle's. (R. 3938) Three casings were found at the scene. 

(R. 3936) A clipboard found in Pens's car had the name of Manuel Alvarez on 

it; when checked out, one of the names this led to was Felix Ruiz. (R. 3980- 

84) Ruiz' prints were found on the Camaro. (R. 3986) Valle was eventually 

located by checking Hialeah accident reports; his name was found and his 

prints matched those on Pena's car and the Camaro. (R. 3987-89) Officer 

Spell eventually identified both Valle and Ruiz in a photo lineup. (R. 3986, 

3989) A projectile was also recovered in P~M's car, and a registration was 

found in the Camaro. (R. 3991-93) 

After Valle was arrested, Wolfe advised him of his rights and 

obtained a statement frcan him. (R. 3993-4001) Wolfe took notes of the initial 

conversation; subsequently, a recorded statanent was obtained. (R. 4001) The 

transcribed statanent was read to the jury. (R. 4028-55) Valle was driving a 

car which he had stolen, when the officer stopped him in Coral Gables. (R. 

4032-35) The officer asked for his license, but he did not have it. (R, 

4035) Valle gave the officer the name of Manuel Alvarez. (R. 4036) Valle 

told the detaining officer that the car belongied to Fernando Rams. (R. 4037) 

While waiting, Valle walked to the Camaro, where Ruiz was waiting. (R. 4038) 

Valle got same cigarettes and returned to Pena's car. (R. 4038) He then 

heard the radio dispatcher respond that the car was registered to Willford 

Straw. (R. 4039) He returned to the Camaro and told Ruiz that they muld 

find out that the car was stolen and arrest than. (R. 4039) Valle said that 

-3- 



he would have to blast the officer. (R. 4039)2 Ruiz responded, "Well, we 

have no choice.'' (R. 4039) Valle returned to Pena's car, without any gun, 

and Ruiz came wer, but was told by Pena to go back to the 0. (R. 4042) 

After Ruiz returned to the Camaro, Valle also went back for another ciga- 

rette. (R. 4042-43) Ruiz said that he was going to make a call and he left. 

(R. 4043) Valle took the gun fram the Camaro, returned to Pena's car and 

shot Pena once. (R. 4043-45) When asked why, Valle said: "To try to wound 

the officers so I could get away." (R. 4045) Valle shot because he had 

violated his probation. (R. 4046) Valle was about 3-4 feet away f m  Pena. 

(R. 4046) Valle then fired at the second officer and thought he had hit him. 

(R. 4047) While leaving, Valle heard shots, one of which just missed him. 

(R. 4049) He then drove off, and after leaving the car, took Ruiz' gun and a 

leather bag. (R. 4050) While walking, he ran into Ruiz. (R. 4050-51) They 

got a succession of rides to Valle's house. (T. 4052) 

The initial statenaents given by Valle, prior to the tran- 

scribed statement, w e r e  also detailed in Detective Wolfe's testimony. (R. 

4002-4026) Those statements were similar to the transcribed one, with a few 

exceptions. The initial statements contained further details about the 

flight after the offense. (R. 4012-25) 

The court read a stipulation to the jury, which included the 

following facts: Valle was on probation at the time of this offense; a 

warrant for his arrest had previously been issued; the 1977 Camaro was stolen 

and Valle was convicted of its theft; Valle's fingerprints were found on 

Pena's car, as well as the Camaro, which was found +j mile away; the .380 

Vicente De La Vega, an interpreter, when asked to interpret this part of 
Valle's confession in the context of the entire confession, stated that the 
correct translation was, "Felix, he's looking into the car's license tag. I 
have to waste him, shoot him, do away with him, kill him." (R. 4103-04) 
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Llana pistol seized frmn Valle on April 4, 1978 was in operating condition 

and was the gun f m  which recovered bullets and casings had been fired. (R. 

3978-80). The stipulation also described where the casings and projectiles 

Were found. (R. 3978-80) 

Officer Spell, who had been on routine patrol that evening, 

observed the entire incident when he stoppd to say hello to Pena, who was in 

the midst of the traffic stop. (R. 3796-98) Spell described his observa- 

tions, as vie11 as portions of conversations which he overheard. (R. 3796- 
3815) His testhny was similar to the version of the offense related in 

Valle's confession. Spell also related haw Valle shot Spell while Valle was 

escaping. (R. 3808-12). 

Officer Ectward Rodriguez, of the Deerfield Beach Police De- 

partment, described his confrontation with, and arrest of, Valle on April 4, 

1978. (R. 3877-3923). After the arrest, Valle congratulated Rodriguez, 

because Valle said that he thought no one would recognize h i m  and that he 

could get away. (R. 3889) 

The defense then camnenced its case-in-ckief. (R. 4179) Lloyd 

MzClendon, the accreditation manager of the Department of Corrections of New 

M c o ,  made an evaluation of Valle, based on "available materials towards 

his behavior in the future where he is given a life sentence.'' (R. 4179-80) 

MzClendon had interviewxi Valle, first in 1981 and again in 1987. (R. 4200- 

4201) PkClendon had been provided, and had read, depositions fram investi- 

gating officers at the time of the crime, Valle's confession, depositions of 

corrections officials, Valle's record of criminal convictions, and Valle's 

prison file. (R. 4201) On the basis of the interview with Valle and the 

review of those materials, MzClendon expressed the opinion that if Valle w e r e  

given a life sentence, "he would continue the nonviolent behavior that is 

exhibited over the past several years on death TOW, that he would tend to be 0 
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an individual that m l d  seek more answers within himself, try t o  grcrw as an 

individual and, in  general, attempt t o  stay out of the mainstream." (R. 4202) 

He found that Valle would not be a managanent problan for the prison. (R. 

4202) MzClendon q h a s i z e d  the absence of any acts of violence i n  V a l l e ' s  

prior criminal convictions. (R. 4209-10) WClendon, after the 1981 interview 

of V a l l e ,  had expressed the same opinion, and believed that between 1981 and 

1987, V a l l e  had exceeded his expectations. (R. 4210-11) 

Defense counsel then asked Mcclendon whether the prison recod 

revealed any indications that V a l l e  had been disciplined for rule infrac- 

tions. (R. 4218-19) MzClendon, based upon his mi= of prison disciplinary 

reports and depositions of corrections officials, did find evidence of disci- 

pline for rule infractions. (R. 4219) Defense counsel then proceeded to  have 

IkClendon go through each disciplinary report and discuss its significance. 

(R. 4232-4269) The report of May 7, 1983 reflected that V a l l e  kicked a door 

i n  the prison visitation area, while being transported there. (R. 4239) 0 
The disciplinary report of June 10, 1986 involved Valle's loud 

statments t o  a correctional officer in the exercise yard. (R. 4246) V a l l e  

made "insubordinate carmrents" when told t o  return t o  the cell block after 

thunder and lightning cmmnced. (R. 4247) The disciplinary report of Janu- 

ary 13, 1987 reflected that a prison key and money were found i n  V a l l e ' s  

cell. (R. 4249-50) WClendon did have a problen with this incident. (R. 

4251) Valle had told WClendon that he won the money i n  a pool on a sporting 

event, and that the key had been given t o  him as collateral by saneone who 

lost  the pool, but lacked any cash. 

The f inal  disciplinary report discussed3 was dated July 18, 

1984, and involved bars being found cu t  on the door of V a l l e ' s  cell. (R. 

Other disciplinary reports included: (1) The report of October 14, 1980, 
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4269) WClendon examined the report, other investigation recod, and state- 

mnts of prison personnel. (R. 4269) Based on these reports, he was 

"familiar with the contraband and paraphernalia found in the area." (R. 4270) 

Flat steel had been cut in a manner that the upright vertical ground bar 

could be remwed. (R. 4270) This had then been concealed with putty and 

painted. (R. 4271-72) A gap of 8 3/4" inches was left between vertical bars. 

(R. 4271) Portions of hacksaw blades, putty, and other materials w e r e  found 

in another cell, two cells away from Valle, at the time. (R. 4272) Based on 

his review of reports, this could have been done within a 60-day period, as 

security is randdy tested at least every 60 days. (R. 4273-74) The tine 

needed to cut and conceal the bars wauld be betmen three and four hours. (R. 

4274) The reports indicated that a paint program had been in progress, in 

which inmates paint cells, and Valle's cell could have been painted either by 

himself or other inmates, while he was in the recreational yard. (R. 4275) 

Despite the foregoing, WClendon did not believe that Valle would be an 

escape risk if given a life sentence. (R. 4284) 

On cross-examination, the prosecutor asked if EClendon was 

aware of an incident involving violence in which Detective Toledo was in- 

volved, and MzClendon said that he had read a deposition. (R. 4296) When 

asked if he was familiar with the fact pattern, IvtClendon responded: "I'm 

familiar with the statemnts made by the officer at the time. My personal 

opinion is that I'm not sure the fact pattern follaw the statesnents." (R. 

4296) WClendon was aware that that case arose out of a traffic infraction 

for burning a whole in a food tray (R. 4232); (2) The report of Decmber 14, 
1980, involving prison count procedures, for not standing at the door for the 
count of procedures (R. 4233-35); (3) The report of Febmary 8, 1983, relating 
that Valle and other inmates stopped up to toilet bowls and caused overflowing 
through repeated flushing (R. 4237-39); (4) The report of Novmber 12, 1984, 
for possessing an extra canteen coupon. (R. 4245-46). 
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and Officer Toledo claimed that V a l l e  was trying t o  run him over while Toledo 

was shooting a t  V a l l e .  (R. 4306) That incident preceded the killing of 

O f f i c e r  Era. (R. 4306) l&Clendon considered that incident but minimized it 

since Valle was not convicted of it. (R. 4307) 4 

With respect t o  the incident in which the cell bars had been 

cut, E lendon did not see it as an escape atterrp?t "because no actions had 

taken place. I' (R. 4318) McClendon was aware that a braided rope made from 

bed sheets was found i n  Valle's cell at  the same time, but McClendon conclud- 

ed that it was merely an "exercise rop. (R. 4319) McClendon was also aware 

that a three pound tml bar in V a l l e ' s  cell had been severed by a hacksaw, 

and that Valle had been living i n  that  cell for tvm years as of that time. 

(R. 4320) The tad bar remwed from V a l l e ' s  cell was solid m t a l ,  and 

cemented into the w a l l  in t w o  places. (R. 4392) McClendon was not aware that 

a hat with holes and gloves with extra support i n  the fingertips w e r e  found 

i n  V a l l e ' s  cell. (R. 4322-23) The materials he read made it unclear where 

those items were. (R. 4323) McClendon ini t ia l ly  claimed to be unaware of a 

rubber pad being found in  V a l l e ' s  cell, which pad could be used t o  lean 

against barked w h ,  but subsequently recalled reading about the pad, as wel l  

as rubber gloves. (R. 4323, 4393, 4398). mclendon lcnew that a second innate 

was involved i n  the incident, and in that person's cell, a canpass, 

flashlight, matching gloves, and hat w e r e  found. (R. 4323) cardboard shims, 

used t o  represent the displaced pieces of meta l ,  were found in both cells. 

0 

Although Valle was not convicted in that incident, the Toledo incident 
resulted in an affidavit of violation of probation for V a l l e ' s  other 
convictions, and the Toledo incident did result in a revocation of a prior 
probation after a probation revocation hearing. (R. 11-12, 24, 32-33; S.S.R. 
1-84) McClendon was aware of this. (R. 4307-08) 
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(R. 4386-87) 

cells. (R. 4390) 

Putty, used to conceal the displaced metal, was found in both 

WClendon admitted that he was also aware of Valle's involve- 

ment in another possible prison escape attmpt, this one from the Dade County 

Jail, while awaiting his resentencing hearing. (R. 4406) Valle had discus- 

sions with t m  separate individuals in the County Jail regarding the possi- 

bility of escape. (R. 4406-4407) 

John Buckley, a consultant, who had been a sheriff in Massa- 

chusetts for 11 years, was deemed ccanpetent to render opinions in the area of 

corrections. (R. 4552, 4561, 4588) Buckley had r e v i d  records of Valle's 

case, depositions, police reports, Valle's entire criminal record and other 

materials. (R. 4591-92) He had also interviewed Valle several times. (R. 

4592) Buckley's opinion was that Valle muld be a very good prisoner and a 

nonviolent person, as the only violence on his record was the instant case. 

(R. 4593-94) Buckley found that Valle muld be a "model inmate." (R. 4594) 

Buckley also r e v i d  Valle's entire prison file, including the disciplinary 

reports. (R. 4594) Buckley, during his interviews with Valle, wanted to see 

if there was any remorse on Valle's part, and Valle did indicate that he was 

sorry for what he had done. (R. 4597) 

@ 

Defense counsel also asked Buckley numerous questions about 

Valle's prison disciplinary reports. He found the prison escape atterrp?t to 

be ''nonvioknt" and a "cammon prison occurrence." (R. 4650-51) As it was 

nonviolent, it did not affect his opinion of Valle. (R. 4652) With respect 

to the 1987 incidents in the Dade County Jail, the reports revealed that 

Valle had told a prison counselor, Officer Vaughan, that he need& help, that 

he wanted to escape. (R. 4654) Another prison report included the statement 

of inmate Martinez, who reported that Valle talked about escaping. (R. 4662) 

Buckley did not believe that this was serious talk; rather, he found it to be 
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the "generalized talk of escape which is to be expcted." (R. 4662, 4665) 

Buckley had also been furnished materials about the Officer Toledo incident. 

(R. 4667) Buckley discounted that incident since it had occurred 12 years 

earlier. (R. 4668) It did not affect his opinion of Valle, although it might 

have affected his opinion in 1981, when he first evaluated Valle, if he had 

known of it at that time. (R. 4668-69) 

On cross-examination, the prosecution braught out that Buckley 

was opposed to the death penalty. (R. 4670) In 1981, Buckley was going to 

testify that Valle would be a model inmate, and he still believed that ini- 

tial assessment to be correct, notwithstanding the post-1981 escape plans and 

other incidents. (R. 4674) Buckley opined that "lifers are the backbone of 

long-term institutions'' as they keep the place quiet; they don't want distur- 

bances; they don't want rule-breaking; it is their home and they are there 

forever. (R. 4678) Based on Buckley's attribution of such characteristics, 

the prosecution queried whether he knew what a life sentence was in Florida. 

(R. 4678) After lengthy legal argumnts on this issue (R. 4678-4707), ques- 

tioning resumed, and Buckley indicated that sane life sentences are true life 

sentences and some are not. (R. 4710) Buckley's opinion would not change 

even if Valle's sentence was not a true life sentence. 

0 

Although Buckley had said that "lifers" are g o d  inmates, he 

also noted that it was not unusual for lifers to attqt to escape, given the 

longevity of their sentences. (R. 4712) guckley discounted the Officer 

Toledo incident since it was "just" a probation violation, without a convic- 

tion. (R. 4723) Buckley had read materials about the incident, including 

Toledo's deposition. (R. 4728) He related his understanding of it, on the 

basis of the materials he read: during a traffic stop, while identification 

papers were being checked, Valle's car backed up, hit the cruiser, and took 

off; the officer pursued and Valle's car went into dark woods; Valle's car 
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emerged and Toledo felt that Valle was trying t o  run him down. (R. 4744) 

Buckley said that even if he had known of this incident i n  1981, it would not 

have changed his "non-violence" opinion of V a l l e ,  at  that t i m e .  (R. 4750) 

Buckley was asked whether he read of a fight betmen V a l l e  and 

Marvin Francois, another inmate, in  the prison records he reviewed. (R. 4751) 
5 Buckley in i t ia l ly  responded that he had never heard of F'rancois. (R. 4756) 

upon reviewing the prison records in  open court he recalled having read about 

the incident in his prior review of the prison records. (R. 4757) gUckley 

stated that this incident did not affect his opinion of non-violence either. 

(R. 4757) Buckley was then questioned about the other prison disciplinary 

reports. (R. 4757-66, 4772-85) 

With respect t o  the escape incident, Buckley stated that V a l l e  

had told him that the cell was not his regular cell, although prison records 

showed that he had been i n  the ce l l  for about two years. (R. 4774-75) 

Buckley stated that  he ranembered the following items being found in  Valle's 

cell: two hats that pull over the face with holes in the front; glares; a 

rubber pad; and a list of addresses and phone numbers. (R. 4816-17) Buckley 

remegnbered that the following i t e m s  were found in the cell of the other 

inmate whose cell bars w e v s  simultaneously out: t m  hacksaw blades; cardboard 

"shims;" putty; a coanpass; a flashlight; the same type of glares. (R. 4817- 

0 

18 1 
Brad Fisher, a clinical forensic psychologist i n  the field of 

correctional psychology, was permitted t o  render opinions in  the field of 

correctional psychology, including prisoner evaluation and classification. 

w i n g  legal arguments, the prosecution noted that this incicient was 
referred t o  in the Florida State Prison packet which the defense received. (R. 
4752-54). The defense, after vehemently denying prior receipt of such 
documentation (R. 4752-53), backed off from that accusation. (R. 4754-55). 
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(R. 4888, 4898 ' said that past 

Fisher had evaluated Valle in 1981 and 1987. (R. 4899) H e  

behavior is the best predictor of future behavior. (R. 4900) 

Relevant factors include: the severity, recency and frequency of violence 

patterns; whether a person is psychotic; drug usage; and family ties. (R. 

4900) Fisher reviewed materials regarding the killing of Officer Pens, 

including police reports and V a l l e ' s  confession, i n  addition t o  records of 

prison disciplinary reports and prior convictions. (R. 4903) Fisher also 

adninistered tests t o  V a l l e .  (R. 4902-4903) Fisher did not find a pattern of 

prior violent behavior. (R. 4904) Kis i n i t i a l  prediction, in 1981, was that 

Valle would not be a person for whm you would expect violence while incar- 

cerated. (R. 4904) A t  the t i m e  of the 1988 resentencing t r i a l ,  Fisher looked 

back on the intervening years and found that V a l l e  had not damnstrated 

violent behavior. (R. 4905) Thus, he considered his in i t i a l  prediction 

accurate. (R. 4905) In making this detection, Fisher had reviewed 

Valle's entire Florida State Prison file as w d 1  as documents fram the Dade 

County Jai l .  (R. 4905-4906) As t o  disciplinary reports, he restricted his 

consideration t o  those resulting in convictions or guilty pleas. (R. 4906) 

The disciplinary reports showed escape potential. (R. 4908) If disciplinary 

reports did not result i n  violence, he did not score then for violence. (R. 

4908) H e  noted the Officer Toledo incident, of which he had reviewed mteri- 

als.  (R. 4909) Had he been aware of the incident i n  1981, he would have 

considered it and "been more attentive about [his] opinion," and it would 

have "made sane difference i n  [his] opinion i f  it would have been scored a 

violent crime," but he was not sure that it would have established a pattern 

of violent behavior t o  expect i n  the future." (R. 4909-10) Frmn the  perspec- 

t ive of 1988, the Toledo incident, which occurred i n  1976, became less sig- 

nificant, to Fisher, as its scoring diminishes over t i m e .  (R. 4910) His 

opinion i n  1988 w a s  that Valle would not be violent i f  given a life sentence 

and that Valle had damnstrated this through his behavior. (R. 4912) 

0 
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On cross-examhation, Dr. Fisher explained that he was not 

making a prediction that V a l l e  m l d  be a model prisoner; only that he would 

be nonviolent. (R. 4914) Fisher agreed that limited human interaction on 

death r o w  limited an inmate's abil i ty to carry out violence on another human 

being. (R. 4922) He was not saying that Valle would not be an escape risk. 

(R. 4923) B assumed that mst prisoners m l d  try to  escape. (R. 4923) A 

death sentence increases the mtivation t o  escape. (R. 4923) It was estab- 

lished that in  his 1981 report, Fisher erroneously listed for Valle's prior 

convictions an atterrp?ted robbery. (R. 4940-41) He had since learned that the 

attempted mbbery was actually an attempted grand larceny. (R. 4941) Y e t ,  

even when he believed that V a l l e  had comnitted a prior violent felony - the 

attenpted robbery - he still concluded t h a t  Valle was nonviolent. (R. 4942) 

Valle did not have arry drug or alcohol problems. (R. 4944) 

Fisher discussed the various prison disciplinary reports (R. 4953-58), and 

while agreeing that they w e r e  beccaning mre frequent, maintained that they 

ere not for violent acts. (R. 4958) He agreed that the reports pertaining 

t o  the escape atterrp?t showed a potentially violent situation i f  carried out. 

(R. 4958-59) The Toledo incident no longer mattered to Fisher since it was 

too remote i n  time (R. 4962), even though Valle, incarcerated for the prior 

10 years, had l i t t l ed  opportunity t o  carry out violent acts. 

0 

Juan Sastre testified as a character witness for V a l l e ,  stat- 

ing that they w e r e  friends in  school, and that V a l l e  was a good student and 

athlete, who was very caring and did not engage in fights. (R. 4989-93) He 

had not seen V a l l e  since 1970. (R. 4995) 

Evelyn Milledge, the coordinator of the Doanestic Violence 

Protection Unit for the Circuit Court of Dade County, is a social worker, and 

was pemitted by the court to render opinions. (R. 4946-97, 5006, 5012-13) 

She interviewed V a l l e ,  and read his confession, sane transcripts, same depo- 
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sitions and Dr. Fisher's 1981 report. (R. 5017) She interviewed Valle's 

relatives - his sister, ex-wife, daughter and parents. (R. 5017) Based upon 

these interviews, she related what she had learned of Valle's background. 

Valle allegedly had no emotional contact with his father. (R. 5021-22). The 

mother was not involved in the children's lives and there was not a lot of 

lave at ham. (R. 5024) Milledge believes all victims are affected by 

emotional and physical abuse. (R. 5026) The "emotional abuse" was that there 

was no parental  canp pan ion ship. (R. 5027) The children were subjected to 

punishmnt for receiving bad grades - they were made to lie down on a bed; 

they were hit with a belt; or they were made to kneel on dried ears or ker- 

nels of corn. (R. 5020) Milledge did not lam7 haw frequent the beatings 

were. (R. 5030) 

Valle w a s  not given encourapnt at hame and had no male role 

model at hame, other than his father. (R. 5032-34) Valle tried to please his 

father, but looked at himself as deficient. (R. 5027) The "lack of cammUri- 

cation" was indicative to Milledge of a "dysfunctional family." (R. 5035) 

For example, Valle's "play" activities wens restricted; there were certain 

roams that the children could not enter. (R. 5040) 

0 

Valle was born in Cuba. (R. 5018) The family came to Miami. 

after Castro came to power. (R. 5040) They remained here for a year, before 

ming to New York. (R. 5041) Valle then felt like he was born again, free 

f m  the previous restrictions. (R. 5041) Valle learned English quickly and 

became athletic. (R. 5042) The parents were preoccupied with earning a 

living. (R. 5042) The beatings abated, but there was still no parental 

"sensitivity" or interest. (R. 5044) The family's subsequent return to 

M i d ,  according to Milledge, was traumatic for Valle, as New York had been 

good, but his father's business had folded. (R. 5045) In Miami., Valle was 

active in athletics, got a job while still in school, and graduated high 
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school in 1968. (R. 5042-49) He had met Aurora, his second wife, while in 

high school, but his father disapproved of her since she was Puerto Rican. 

(R. 5050) While still in high school, he met a man at the burger place where 

he mrked, who interested him in the dog track. (R. 5051) Valle had a brief 

marriage to a Cuban girl and took a job training dogs. (R. 5051) Betting 

later became an addiction as he stole p a y r o l l  checks from his anplayer to 

cover his bets and was caught. (R. 5052) The gambling was a problem for the 

first marriage. (R. 5052) His Aunt Izelle died in a plane crash. (R. 5053- 

55) Milledge opined that this was the most devastating event for Valle. (R. 

5055) After her death, Valle kegan to deteriorate. (R. 5078) A 1973 job 

accident resulted in a partial hearing loss. (R. 5078) The years of 1975- 

1978 w e r e  marked by the gambling addiction, and stages of depression, guilt 

and self-doubt. (R. 5079) He married Aurora in 1973 and they had a daughter 

in 1975. (R. 5079) Valle was a devoted father and husband and tried to 

straighten himself out. (R. 5080) His sister Georgina was close to him. (R. 

5080) Milledge opined that his criminal xecoIC1 was consistent with his 

gambling addiction. (R. 5082) Milledge opined that when Valle shot Pens, 

Valle thought that he (Valle) was the one who was going to be killed. (R. 

5089) Valle was still close to his wife and daughter, but would not let than 

came to court, believing he had caused them enough pain already. (R. 5092-93) 

Milledge felt that Valle's "life circumstances" made h im vulnerable and led 

to the nrurder. (R. 5093-94) 

On cross-examination, she indicated that she was unaware of 

any incidents of abuse of Valle in which blood was drawn. (R. 5100) She also 

noted that Valle's sisters, Georgina and Carmen, who w e r e  subjected to the 

same upbringing, did not became involved in crime. (R. 5100) Valle's hame in 

Cuba, until the age of 10, was a canfortable hame. (R. 5101) Valle had a 

1972 conviction related to his gambling problems. (R. 5119) He awed $800 to 0 
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a loan shark and he went to one of his father's clients, with a weapon, and 

asked for $800. (R. 5119) This episode preceded the "traumatic" death of his 

Aunt Izelle. (R. 5120) Valle's parents always provided shelter, support, 

clothing, etc. (R. 5127-28) This continued even under the difficult circum- 

stances of the mwe to the United States. (R. 5127-28) The beatings to which 

she had previously alluded stopped by the t h  Valle was 10, 17 years before 

the murder of Pens. (R. 5129-30) 

R d x r t  Di Gracia, a consultant in the criminal justice field, 

was permitted by the court to give opinions as to what Valle would be like in 

the future. (R. 5216, 5229) Based upon a review of relevant documents and 

interviews with Valle, Di Gracia concluded that there was no indication of 

violence in the future. (R. 5229-33) On cross-examination, Di Gracia admit- 

ted that the potential for violence existed in the prison disciplinary inci- 

dents. (R. 5252) What he knew of the Officer Toledo incident would not 

affect his current opinion of Valle. (R. 5240-41) 
@ 

Robert Castillo and Jose Iedon w e r e  character witnesses, who 

h e w  Valle in school, and noted his athletic skills and lack of fights in 

school. (R. 5282-92) Neither knew mch of Valle since 1968. 

Dr. Jethro Toaner, a psychologist, evaluated Valle in 1981 and 

1987 and spoke to family mgnbers and others as part of the evaluation. (R. 

5317) Tbmsr emphasized the importance of a person's past experiences. (R. 

5315) He concluded in 1981 that Valle's behavior was the result of a culmi- 

nation of a variety of "severe tramtic events," "stressors" that came 

together to influence his behavior. (R. 5318-19) Relevant factors included 

the quality and intensity of early family relationships with parents and 

others, and envhnmental factors. (R. 5319) The early family relations were 

allegedly traumatic because they s h d  a "lack of quality" and "dysfunction" 

within the family, as reflected in the "abuse" by the father and the mwes 0 
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from Cuba to Miami, to New York, and back to Miami. (R. 5319-21) Another 

"traumatic" event was that subsequent to high school, Valle had a lack of 

"success of meting expectations. (R. 5322) He blamed himself for the death 

of his aunt in the plane crash, since he bought her ticket. (R. 5324) The 

rmurier of Pena, according to W r ,  was a single, unusual event, represent- 

ing the cumulation of all the above "stressors" Valle had been exposed to in 

his life. (R. 5326) Thus, and based on the above, Tbaner believed that Valle 

was acting under extreme emotional distress and that Valle's ability to 

confonn his conduct to the requirements of law was substantially impaired. 

(R. 5327) &tween 1981 and 1987, Valle had became calmer, had a greater 

understanding of events, served as a translator in prison, read a lot, and 

continued his relation with his wife and daughter, but initiated a divorce to 

spare than. (R. 5345-47) Rnner believed that based on where Valle was now, 

if he were in the same position as at the time of the murder, he wuld not be 

0 violent. (R. 5347-48) 

On cross-examination, the prosecution brought out that Valle 

had no prior history of psychiatric treatment; that there -re never any 

physical injuries fram the alleged parental abuse; that Valle's sisters did 

not have any problems with the law despite similar treatment. (R. 5360-66) 

Valle's parents still made weekly trips f m  Miami to Raiford to visit him. 

(R. 5368-67) Tooaner was unaware that the episodes of abuse ended when Valle 

was about 10 years old. (R. 5367) Rnner was aware of the family's econCanic 

hardships after leaving Cuba and that the father had to work long haus. (R. 
5368) Valle's IQ, at 127, was well above average; there was no evidence of 

brain damage; no evidence of a major mental disorder; and no evidence of 

hallucinations. (R. 5369-73) Tbcmsr did not believe Valle was seeking to 

avoid jail even though Valle claimed that in his confession. (R. 5375) 
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With respect to the Officer Toledo incident, Toomer rejected 

the assumptions in Toledo's deposition since Vdle gave him other explana- 

tions. (R. 5380) As to Valle's prior record, Tbaner believed Valle kept 

camnitting these crimes in order to get caught and punished, even though 

Valle c l a M  he murdered Pens to avoid getting caught. (R. 5385, 5375) 

Valle knew, before and after the murder, that it was a crime to kill the 

officer. (R. 5395) 

Pursuant to a defense request, prior testimony of Lester 

Coles, a defense witness who was incapacitated, was read to the jury. (R. 

5441-45) Valle mrked for Coles in 1969, training dogs, and was a "good 

worker". (R. 5442-43) Valle was terminated when he forged 10 checks, for 

about $2,300, from the business account. (R. 5443) Coles, haever, was not 

mad at Valle. (R. 5444) 

Georgina Martinez, Valle's twin sister, testified for the 

defense. (R. 5446, et seq.) Her testimony emphasized the beatings as a child 

and the lack of a good relation with the father. (R. 5450-67) She noted that 

in Cuba the family was well off, with a nice house, food, clothing and ser- 

vants. (R. 5448) She related the m e r  in which the father punished the 

children. (R. 5450-57) She related Valle's athletic skills, the good years 

in New York, and the depression over Aunt Izelle's plane crash. (R. 5459-67) 

0 
, 

Their father never rewarded then for getting good grades; he always said they 

should do better. (R. 5460) They did not go to their high school graduation 

since the parents would not be there. (R. 5462) At the funeral of Izelle, 

their father prevented Valle f m  saying good bye to her by ordering a closed 

casket. (R. 5465) Cross-examination noted that all of the children were 

disciplined by the father, but only Valle had trouble with the law. (R. 5469) 
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Manuel D e l  Valle, the father, also testified. He recalled 

beating Valle with a belt when Valle was 5 or 6. (R. 5471) In Cuba, the 

family was wealthy, and the children could not play outside due to fears of 

kidnapers. (R. 5472) Other forms of punishment, when Valle was a child, 

included making him wear a dress, or forcing him to sit in a chair without 

sleeping for 1-2 hours. (R. 5473) On one occasion, Valle was punished for 

bad grades, and he was made to kneel with corns inside the knees of his 

trousers. (R. 5474-75) All of the children were treated the same. (R. 5475) 
W. Valle loved his son and daughters, tried to help them and believed that 

he was doing what was best. (R. 5475-78) M r .  Valle muld not let his son 

become a ball player because he expected more from him. (R. 5476) Over the 

years, he has visited his son regularly in prison and has written often. (R. 

5482) Cross-examination was brief, noting that the other children were 

similarly disciplined; that M r .  Valle did this out of love; and that he 

thought he was doing what was best. (R. 5483-87) He gave his family the best 

house, clothing and food that he could, and he noted the financial and work 

problem he encountered upon ccming to this country. (R. 5485-86) 

0 

After the defense rested, the state presented two rebuttal 

witnesses. Lt. David Rice, a corrections officer, has been with the Florida 

Department of Corrections since 1978. (R. 5535-37) In July, 1984, he had the 

occasion to "shake dawn'' another inmate's cell in Valle's wing, for security 

reasons, and noted that the cell bars were not uniform; there was a bulge in 

the bottom Of SCXE Of the metal that Shouldn't have been there. (R. 5537-39) 
Further investigation revealed that one bar of the cell had been cut from the 

ceiling to floor so that it could be resnwed. (R. 5540) Other cells, includ- 

ing Valle's, were then searched. (R. 5540) The bar on Valle's cell was 

similarly cut and muld just slide out. (R. 5541) The towel bar in the cell 

is an itan that is connected to the wall and set in concrete. (R. 5543) This 0 
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bar had been cut as well in Valle's cell. (R. 5544) Escape paraphernalia in 

Valle's cell and the other inmate's cell had the potential for violence if a 

breach of the bars had been attqted, since in order to get anywhere fur- 

ther, the escaping inmates muld then have to take hostages. (R. 5545) 

The state adduced further testimony f m  Rice to dmonstrate 

that no one other than Valle could have cut the bar. A sergeant and tm 

other officers are assigned to each wing; each inmate is handcuffed behind 

the back before ranwal f m  a cell and tm officers acccsnpanYing each in- 

mate; only one inmate is allwed out of the cell at any one time. (R. 5546- 

47) The method of transporting inmates to the exercise yard was also de- 

scribed. (R. 5547-50) For security reasons, it is necessary to remove in- 

mates f m  the yard during storms. (R. 5549-50) With respct to Valle's 

contention that saneone else cut his cell bar during painting of the cell, 

Rice noted that painting was done by the cell's inmate or a runner (a non- 

death TOW inmate). (R. 5550-51) If done by a runner, the level of observa- 

tion by security guards is such that the runner muld not have sufficient 

time to cut the bars. (R. 5551-52) When an inmate is removed f m  the cell, 

the cell is locked. (R. 5552) As to Valle's disciplinary report for a dis- 

turbance in the visitation area, Rice noted that this was a sensitive area, 

where a disruption could create major disturbances, especially since inmates 

0 

are nOt handcuffed in this area. (R. 5554-55) 

Tkd K e y ,  a rebuttal witness for the state, was a correction 

officer with the Florida State Prison who was currently engaged in classifi- 

cation of inmates. (R. 5605) The court permitted him to render opinions as 

to prisoner classification. (R. 5635-36) Based upon his review of Valle's 

prison file and disciplinary reports, he concluded that Valle had not adjust- 

ed well. (R. 5637) He found that Valle's eight disciplinary reports were 

substantially in excess of the inmate average for canparable periods of time. 
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(R. 5638-39) He noted that Florida State Prison has psychological counseling 

facilities and that all inmates are screened. (R. 5653) Valle never request- 

ed any psychological treatrent. ;. Key also concluded that if Valle 

received a life sentence, he would remain in close custody due to his escape 

history, and he muld try to escape again. (R. 5654) Valle tcxxlld be an 

extrane escape risk if placed in the general prison population. (R. 5655) 

The jury, on February 25, 1988, by a vote of 8-4, recamnended 

that the sentence of death be imposed. (R. 6027, 882-883) On March 9, 1988, 

the judge heard further evidence from the defense, as Manuel Valle spoke on 

his own behalf (R. 6173), and his sister, Georgina Martinez, his niece, Ana 

Martinez, and the social worker, m. Milledge, addressed the court. (R. 6073, 
6081, 6083) The court heard further arguments frcan counsel. (R. 6100-72) 

On March 16, 1988, the court imposed the sentence of death. 

(R. 897-908, 6189-93) The court found the existence of five aggravating 

factors: (1) VaUe was previously convicted of a felony involving the use or 

threat of violence to the person; (2) the killing was cdtted for the 

purpose of avoiding or preventing a lawful arrest or effecting an escape from 

custody; ( 3 )  the killing was conmitted to disrupt or hinder the lawful exer- 
cise of any gwvermmtal function or the enforcement of laws; (4) the killing 

was cdtted in a cold, calculated and premeditated manner without any 

pretense of mral or legal justification; and (5) the victim was a law en- 

forcement officer engaged in the performance of his official duties. (R. 900- 

903) The second, tkird and fifth reasons were merged and were not treated as 

separate factors. - Id. The court found that there was no evidence of any 

statutory mitigating circumstances. (R. 904-907) The court further found 

that the evidence did not establish any nonstatutory mitigating circumstanc- 

es, or alternatively, that any such mitigating circumstances *re outweighed 

@ 

by the aggravating factors. (R. 906-907) m 
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Additional facts will be set forth in the argument section of ' this brief, where relevant. 

SUMMARYOFTHEAFWMENT 

I. In the absence of a proper objection, the Neil issue is 

not preserved for appellate review. Alternatively, the reasons volunteered 

by the prosecutor, in conjunction with other factors, reflect that a prima 

facie case was not established under Neil and that the reasons given were 

race neutral and valid. 

11. Challenges after the swearing of the jury must be based 

That was not established in this case, as the defense refused on good cause. 

to pennit the court to find out the facts relevant to juror Zollo. 

III.(A). Evidence of guilt adduced at the sentencing phase was in 

no way excessive and was pertinent to several aggravating circumstances. 

III.(B). References to Valle's prior death sentence were due 

solely to the defense strategy of qhasizing Valle's conduct on death m. 

The state's references to the same on cross-examination were proper under 

Wffeteller, infra. 

* 
III.(C). As defense experts expressed opinions about Valle's non- 

violence and considered his prison escape attgcrpts and other incidents in 

conjunction with those opinions, the state could cross-examine those 

witnesses about matters and documents which they reviewed. Parker, infra. 

Limits on redirect examination of defense witnesses did not result in any 

abuse of discretion, as the matters had been fully and fairly explored. 

Similarly, the denial of surrebuttal testimony by Dr. Fisher was within the 

trial court's discretion. Questioning about a potential parole date became 

pertinent due to unsolicited and false infomation presented by a defense 
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w i t n e s s .  

the law. 

aggravating evidence, but t o  rebut mitigating evidence of m r s e .  

The prosecutor's questions were accurate and fully consistent with 

Lastly, evidence of lack of remorse was not used as nonstatutory 

111. (D) . The s ta te  properly attenpted t o  impeach Dr. Toamer with 

a prior, mrn inconsistent statarrent. Examhation of Toomer about his prior 

opinion of valle's "insanity" was also proper, as the absurdity of that prior 

opinion directly related t o  the lack of credibility of his current opinions 

of Valle. The prosecutorial camrrents of which the Appellant ccsnplains did 

not impmperly define mitigating circumstances and were acccsnpanied by the 

judge's instructions that he, not the attorneys, instructs on the law. mst 
of the camnents w e r e  not properly preserved for appellate review. 

I I I . ( E ) .  Fla. Stat. 921.141(5)(j) was not an invalid ex post 

facto law as that factor was inherent in  other previously existing 

aggravating factors. The failure t o  instruct the jury t h a t  certain 

aggravating factors can be treated as a single factor was not error, as the 

standard instructions are adequate and as it is the court's order, not the 

jury's advisory sentence, which is subject t o  review vis-a-vis doubling. 

I I I . ( F ) .  The Appellant's argument about "mandatory death" 

CQrments is predicated upon the erroneous proposition that a jury in  Florida 

has absolute, unguided discretion. when a jury finds that sufficient 

aggravating factors exist and outweigh any mitigating factors, it must 

reccarmend death. 

IV. The prosecutor's camnents did not violate Booth v. 

Maryland, infra. I f  any cQrment did appeal t o  the jury's sympathy, it was 

not serious enough t o  warrant reversal of a sentencing proceeding. 

Bertolotti, infra. 
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V. Sufficient evidence was adduced that the killing was 

cold, calculated and p-ated, especially where Valle announced his 

intention to kill before proceeding to do so. The lower court properly 

weighed the aggravating and mitigating evidence and properly concluded that 

insufficient evidence was adduced to establish any mitigating factors. 

I 

THE TRIAL COURT DID Ncrr ERR IN FAILING To 
CONDUCT A - NEIL INQUIRY. 

The Appellant contends that the trial court erred in failing 

to conduct an inquiry, pursuant to State v. Neil, 457 So.2d 481 (Fla. 1984), 

as to Appellant's allegations that the prosecution utilized peremptory chal- 

lenges in a racially discriminatory manner. A review of the record reveals 

that: (1) the defense never made a proper objection under Neil and never 

requested a Neil hcpiry; (2) the defense never established the prim facie 

case required under Neil. and (3) the reasons for the permptory challenges, 

which were voluntarily proffered by the prosecution, were acceptable race- 

neutral reasons. 

At the outset of voir dire, members of the initial panel w e r e  

subjected to individual questioning regarding knowledge about this case and 

views on the death penalty. (R. 1751-2356) The court then conducted general 

voir dire as to the entire panel (R. 2359-2412), followed by questioning by 

the prosecution (R. 2413-2777), and by the defense. (R. 2778-3073) F%xEznpto- 

ry challenges as to the initial panel were then exercised. At this time, the 

state exercised a peremptory challenge as to Helen Brooks, a black wanan, 

noting that she was 'kearing sun glasses, scarf pulled over her head during 

the enth course of the proceedings. 'I (R. 3080) Defense counsel responded 

that "[slhe also reported she was freezing in the courtroaan. I'm sure that a 
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had a lot to do with the sunglasses and the cap on her head in court. *' (R. 

3080) The state next peranptorily excused Candace Williams. (R. 3081) 

Defense counsel requested that the record reflect that Ms. Williams is black. 

(R. 3081) The prosecution stated for the record that Ms. Williams "said that 

[the prosecutor] gave her a headache" and that she was dressed "rather slop- 

pily, . . . in same sort of running or jogging outfits since the first day. 

She is either reading something outside of this proceeding or taking notes on 

proceedings. She's constantly looking down and scribbling on some writing 

material that is in front of her which the state found exlmxwly distracting 

and inattentive." (R. 3081-82) Defense counsel responded that M s .  Williams 

was attentive, but achowledged that she was taking notes. (R. 3082) As of 

this time, defense counsel did not object to the prosecutor's use of pere4np 

tory challenges and did not request an inquiry under Neil. 

The court then recalled several of the initial panel members 

for further questioning. (R. 3089-3128) At this time, the state pereaptorily 

challenged John Johnson, a black man, because of his views on the death 

penalty, as he had stated that "'the death penalty serve no useful purpose. 

They should do life in prison. . . . . ' "  (R. 3122-23) Defense counsel re- 

quested only that the record reflect that M r .  Johnson is black. (R. 3122-23) 

Fifteen new jurors were then brought in for questioning. (R. 

3136) Defense counsel then noted for the court that the state's three pe- 

remptory challenges were used on blacks, but there was no objection or re- 

quest for a Neil inquiry. (R. 3142-43) At the conclusion of questioning of 

this panel, the state peremptorily excused Rosalind Baldwin and Woodrow 

Clark. (R. 3629-3631) Defense counsel, without objecting, noted that Ms. 

Baldwin and M r .  Clarkwere black. (R. 3629, 3631) 
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Selection of the regular jury was then campleted and alter- 

The state peremptorily excused E t h e l  Ford, a black nates were then chosen. 

woman, fm the alternate panel, without any objection or c m n t  f m  de- 

fense counsel. (R. 3632) 

Subsequent t o  the ccanpletion of jury selection, but prior to  

the swearing of the jurors, the court inquired whether there were any other 

m a t t e r s  which needed to be addressed and defense counsel asserted: 

Ms. G0I"LIEB [Defense Counsel]: Very quickly, i n  
terms of jury process selection protest, in total ,  over the 
l a s t  few days we have had four individuals excused for cause 
as autamatic death penalty. A l l  of these individuals e r e  
white. In tern of alleged autamatic l i f e  jurors, 13 were 
excused for cause, six of these were black, four were white, 
three w e r e  Hispanics. I don't want to 
waste the t ime, i f  the s ta te  w i l l  stipulate t o  that. 

I have the names. 

MR. LAESER [Prosecutor]: I think that is fair ,  
accurate. I don't think Miss Gottlieb would mislead the 
court. 

M s .  G0I"LIEB: In terms of perenptory, the state 
excused eight jurors. Of these, six viere black, were 
hispanics . 

Additionally, while this defense -- 
Do you have any problems in  terms of that? 

MR. LAESER: That is fair ly  accurate. W i l l  you 
be making soane claim about the impropriety of the selection? 
So I know whether t o  respond, or are you putting things i n  
the record t o  clear your voice. 

Ms. G0I"LIEB: I ' m  claiming an impropriety i n  the 
record. 

MR. LAESER: Nuw, we need a hearing, I guess, t o  
find out what the nature of the impropriety is and the  
claim. 

THE m: It would be helpful, Miss G o t t l i e b .  

Ms. GoTlzIEB: Statistically, i t ' s  a problem. 



THE CxxIRT: It is. It is a statistic claim, not 
a person-by-person claim. 

on the statistics. 
Ms. CDITLIEB: It's a person-by--on claim based 

THE COURT: okay. 

Ms. m 1 m :  The review as the jurors were 
excused. 

MR. LAESER: I'm not sure I understand it because 
I know w e  have blacks and Hispanics on the present jury. 
What is the exact nature of the claim? 

Ms. OOITLIEB: Exact nature of the claim is that 
six blacks were excused pxmptorily by the state, two 
Hispanics were excused peremptorily by the state. The 
reasons -- one reason given was such that the state didn't 
approve of how these individuals were dressed. One individ- 
ual, I believe, wore a cap in this sametimes cold courtroam. 
I don't recall the other reasons given. The defense did not 
believe they were well founded. 

M R .  LAESER: I'm really not interested in what 
your belief is. If samebocty cames into the courtroam 
wearing sunglasses, that shows me exactly how much respect 
they have in the court system and will not sit on a jury 
case where I am one of the litigants. 

Ms. OOITLIEB: There viere others who mre sunglass- 
es that were not excused by the state. 

M R .  LAESER: They viere excused by the defense. 

M s .  OOITLIEB: M r .  Palunh mre sunglasses. 

MR. LAESER: He was excused by the defense. 

THE m: Any other problem of particular 
jurors? 

Ms. GolTLIEB: want IIye to name them? 

M R .  LAESER: I want to know who the problem is 
because I want -- 

THE c.oul?T: I f  there is a problem, I want the 
state to be able to respond in whichever manner they wish 
to. 
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Ms. BRILL: Before w e  do that, are you making a 
finding that the state  has i n  samehow improperly excused 
jurors because of -- 

THE COURT: No. The C o u r t  is making 110 such 
finding. What the Court is doing, since Miss Gottlieb is 
making a record. Mr. Laeser wants t o  respond for the 
record, I 've been asked t o  make no findings and I am making 
no findings but for record-keeping purposes she has same 
objection t o  the state's action and, of course, I'm giving 
the state an opportunity t o  respond in time. 

Ms. BRILL: What I understand, we don't have t o  
respond unless you make a determination f i r s t .  

THE COURT: I think the state wishes -- 
MR. LAESER: I don't mind to -- 
THE c m :  The State wants t o  respond without 

me asking. I ' m  giving them an opportunity. 

Ms. m 1 m :  In terms of perarp?tory challenges by 
the state, Judge, Juror Candace W i l l i a m s  -- Helen J. Brooks 
was a black faMle. Juror Rosalind Baldwin is a black 
female. Juror woodraw A. Clark was a black male. Juror 
E t h e l  Ford was a black female. Juror Xiamara Pazos was a 
Hispanic female. Felix M. Lopez was a Hispanic male. That 
is eight of the nine W t o r i e s  exercised by the state. 

(R. 3694-97) 

The prosecution then camaenced t o  note its reasons for the 

various challenges. As t o  Candace W i l l i a m s ,  the prosecutor noted that in  her 

views regarding the death penalty, she had responded, "If ordered by l aw t o  

do so, I w i l l . "  (R. 3698) She was also writing throughout voir dire and had 

canplained that the prosecutor gave her a headache. (R. 3698-99) Ms. Brooks 

wore sunglasses and a cap and scarf pulled over her head. (R. 3699-3700) M r .  

Johnson was excused because of his views on the death penalty. (R. 3700) M s .  

Baldwin was challenged because members of her family had been i n  the prison 

systgn and represented by the Fbblic Defender's Office. (R. 3701) She had 

read articles about the signing of death warrants and felt bad for those a 
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people when she read about them. (R. 3701) Initially she did not knuw how 

she felt about the death penalty, but then she equivocated. (R. 3702) 

The court then interrupted the prosecutor's statement of the 

reasons for challenges to cosmrence the trial, but permitted the explanations 

to resume subsequently. (R. 3702-3703) The jurors wx~? then sworn (R. 3707) 

and opening arguments canrmced. (R. 3711) The state's first two witnesses 

also testified. (R. 3779, 3796) The next morning, the court permitted the 

explanation of the prosecution's reasons for pmptory challenges to resume. 

(R. 3850-56) With respect to M r .  Clark, the prosecutor noted that Clark had 

a son who had 30 grand theft counts being currently prosecuted by the Dade 

County State Attorney's Office, and that Clark was being "untruthful" about 

kis purported relation with a police officer. (R. 3851-52) As to I&. Ford, 

the prosecutor emphasized her views on the death penalty and her son's repre- 

sentation by the Public Defender's office. (R. 3852-53) The prosecutor also 

felt that her m r s  were untruthful as to what prison her son was at. (R. 

3853) At the conclusion of the prosecutor's explanations, defense counsel 
0 

addressed the court, and objected. 

. . . on the basis of [Valle's] Sixth, Eighth and 14th 
amendrent rights, to the ccsnbination of the challenges for 
cause, either perarp?tory challenges leading to a jury that 
is in favor of the death penalty. I think the problem has 
been exacerbated by virtue of the fact that the jury's 
alternatives presented are the death penalty or life with a 
minimum mandatory 15 years, essentially, and to my howledge 
an unprecedented mer in which the prosecution voir dired 
these jurors as to the issue of death as punishmat. 

(R. 3856-57) 

The court responded: "Same Court ruling" (R. 3857) 

A. 

The exercise of a permptory challenge is presumed to be in a 

nondiscriminatory manner unless the "party concerned about the other side's 

Neil issue not preserved for appeal 
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use of perempitory challenges . . . demonstrate[s] on the record that the 

challenged persons are mmbers of a distinct racial p u p  and that they have 

been challenged solely because of their race. " State v. Neil, 457 So.2d 481, 

486 (Fla. 1984). Only when the defendant makes the requisite showing of the 

prima facie case is the court required to conduct an inquiry into the reasons 

for the permptory challenges. A Neil objection, as to the imprqer use 

of pereprp?tory challenges, must be raised prior to the jury being sworn. 

State v. Castillo, 486 So.2d 656 (Fla. 1986). 

- Id. 

In the instant case, defense counsel never asserted any objec- 

tion which could even be ranotely construed as an objection under Neil and a 

request for a Neil inquiry. Defense counsel never argued Neil to the trial 

judge. Defense counsel never requested a Neil inquiry. Defense counsel 

never alleged that the state was engaging in the discriminatory use of pe- 

remptory strike; defense counsel merely noted for the record that the strick- 

en person was black. After jury selection was concluded, defense counsel 

addressed the court about jury selection, again without raising a Neil objec- 

tion. (R. 3694-3703) Defense counsel spoke about the use of cause challenges 

to exclude those autamatically opposing or favoring the death penalty. (R. 

3694) When the prosecutor questioned the 

natm of defense counsel's alleged impropriety, defense counsel responded, 

"Statistically, it's a problen . . . . It's a person-by-person claim based 

on the statistics. . . The review as the jurors who were excused." (R. 3695) 

Again, there is no allegation of the discriminatory use of permptory chal- 

lenges and no irnrocation of Neil. Indeed, Neil has precious little to do 

with "statistics. 'I ( "We agree with Thompson that the exclusion of a number 

of blacks by itself is insufficient to trigger an inquiry into a party's use 

of pererrp?tories." Neil, 457 So.2d at 487, n. 10). Defense counsel then 

questioned the previously set forth reasons for one of the state's peqtory 

0 

This has nothing to do with Neil. 
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challenges. (R. 3695-96) The prosecution then asked the court if it was 

making a finding that the state samehow improperly excused jurors. (R. 3696- 

97) When the court responded negatively, that he was not asked to make any 
findings, that he was just pemitting the defense to make a record, and the 

state an opportunity to respond, defense counsel still said nothing about 

Neil or any alleged discriminatory use of peremptory challenges. (R. 3696-97) 

The prosecution then stated its reasons for same of the peremptory challeng- 

es. (R. 3697-3703) When that explication resumed the next day, defense 

counsel's sole effort to explain the pending objection was that the cmbina- 

tion of cause challenges and peremptory challenges served to result in a jury 

which favored the death penalty. (R. 3856-57) Not only did this uttered 

objection have nothing to do with Neil, but no further objection, on the 

basis of Neil, was ever made. 

"In order to be preserved for further review by a higher 

court, an issue must be presented to the lower court and the specific legal 

argument or ground to be argued on appeal or review must be part of that 
@ 

presentation if it is to be considered preserved." Tillman v. State, 471 

So.2d 32, 35 (Fla. 1985). An attorney who wishes to present a claim that the 

state is violating Neil can very simply tell the judge that the state is 

using peremptory challenges in a discriminatory manner. That was never done 

in the instant case. The only objections mre sans ambiguous reference to 

"statistics" and the objection regarding the jury being biased in favor of 

the death penalty. 

B. 

Even if the defense is deemed to have preserved the - Neil 

claim, relief was properly denied as the defense failed to establish the 

Absence of prima facie case 

requisite prima facie case under Neil. Under Neil, the defendant must "den- 

onstrate on the record that the challenged persons are members of a distinct * 
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racial group and that they have been challenged solely because of their 

race. 'I 457 So.2d at 486. This was clarified in State v. Slam, 522 So.2d 

18, 21 (Fla. 1988): 

Unfortunately, deciding what constitutes a "likelihood" 
under Neil does not lend itself to precise definition. It 
is impossible to anticipate and articulate the m y  scenari- 
os that could give rise to the inference requFred by Neil 
and Batson. We kncw, for exarmple, that number alone is not 
dispositive, nor even the fact that a IIlFmber of the minority 
in question has been seated as a juror or alternate. . . . 
Indeed, the issue is not whether several jurors have been 
excused because of their race, but whether any juror has 
been so excused, independent of any other. 

A bright-line test was not adopted, as it would "cause more havoc than the 

imprecise standard we errp?lay today, since racial discrimination itself is not 

confined to any specific nurmber of f o m  or effects. a. This Court reaf- 
finned the test set forth in - -  Neil. Id. at 21-22. The Court found that "when 

the state engages in a pattern of excluding a minority without apparent 

reason, the state mst be prepared to support its explanation with neutral 

reasons based on answers provided at voir dFre or otherwise disclosed on the 

record itself. Id. at 23. 

The facts, as set forth abwe, render the instant case virtu- 

ally indistinguishable from - v. State,  15 F.L.W. S115 (Fla. Mar. 1, 

1990). In m, the prosecutor used eight of ten penimptory strikes to 
excuse blacks from the jury prior to the Neil objection. 15 F.L.W. at 116. 

The trial court observed that ha of the 12 persons seated on the panel as of 

the time of the objection were black and had been accepted by the state. - Id. 

This Court noted that the defense w a s  not questioning "the prosecutor's 

mtivation for five of his eight challenges, and the reasons for the other 

three had at least sane facial legitimacy." - Id. This Court held: 

Given the cFrcumstances that both the defendant and the 
victim were wkite and that ha black jurors were already 
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seated, we cannot say that the trial judge abused his 
discretion in concluding that the defense had failed to make 
a prima facie showing that there was a strong likelihood 
that the jurors w x e  challenged because of their race. 

- Id. Just as two blacks *re seated in Reed at the time of the objection, so, 

too, two blacks were already accepted and seated at the time of the alleged 

objection in the instant case.6 So, too, in both cases, the defendant was 

white. While this latter reason does not preclude the defendant from object- 

ing to peremptory challenges to blacks, the respective races of the chal- 

lenged jurors and the defendant are relevant in the determination of whether 

the challenges are being exercised on the basis of race. Kibler v. State, 

546 So.2d 710, 712 (Fla. 1986). Kibler explicitly held: 

Thus, a defendant of a different race than the jurors being 
challenged may have more difficulty convincing the trial 
court that 'there is a strong likelihood that they have been 
challenged only because of their race.' l%xeover, in those 
cases in which the inquiry had been directed to the chal- 
lenging party, the respective races of the challenged jurors 
and the defendant may also be relevant in the determination 
of whether the challenging party has met the burden of 
showing that the challenges were made for reasons not solely 
related to race. 

Id. - 
Additionally, as in Reed, the reasons given by the prosecu- 

tion, as set forth abwe, were clearly valid, race-neutral reasons. Reed 

expressly pennits the trial judge to consider reasons volunteered by the 

prosecution, in determining whether a prima facie case exists under Neil. 15 

F.L.W. at 116. Also, as in Reed, when the prosecutor gave his explanations, 

At the time of the alleged objection in the instant case, jury selection 
was already cqleted, but the jury was not yet mrn. Thus, the final jury 
is the same as the jury at the time of the alleged objection. Ttm blacks had 
been accepted as of that time for the regular panel, and one black as an 
alternate. (R. 6059). 
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defense counsel appeared to accept, without further argument, all but one 

( M s .  Brooks). 

In the instant case, the state used eight pmmptories on the 

regular panel (jurors Williams, Brooks, Johnson, Baldwin, Clark, Shourds, 

I q e z  and Pazos) and one on the alternate panel (Ford). (R. 64-65, 69-70; 

3080-82, 3122-23, 3628, 3631-32) Four of the eight pererrptory challenges on 

the regular panel were for blacks, as was the pererrptory challenge to the 

alternate. 

Candace Williams, as previously noted, was excused by the 

state because she ccmrplained that the prosecutor gave her a headache, because 

she dressed sloppily for a jury trial ( m i n g  jogging outfits), because she 

was constantly taking notes throughout the proceedings, and because of her 

views on the death penalty. (R. 3081-82, 3698) The record reflects that the 

prosecutor questioned her about the concept of wighing aggravating and 

mitigating circumstances, and after several questions, when asked for her 

thoughts, she responded, "I don't know. You are giving me a headache. 

You've got me thinkin g." (R. 2678) The state does not believe that it is 

obligated to accept jurors who canplain when they are asked to think. As to 

her views on the death penalty, she stated: "If ordered by law to do so, I 

will." (R. 2726) While t h i s  obviously does not qualify for a challenge for 

cause, the state could certainly infer from her choice of mrds an element of 

hesitancy and a preference for not recamnending the death penalty. As to her 

constant note taking, defense counsel acknowledged that this was occurring. 

(R. 3082) It is not unreasonable to infer fmm this that while taking notes, 

M s .  Williams was giving the voir dire proceedings less than her full atten- 

tion. With respect to the jogging outfits, it is not unreasonable to infer 

that most people attribute to judicial proceedings a sQnewhat higher level of 

dignity than the casualness associated with jogging outfits. 
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Mr. Johnson was excused because of his views on the death 

penalty. (R. 3122-23, 3700) Mr. Johnson had stated that the death penalty 

"serves no useful purpose. If someone be punished, seemed like they should 

do time." (R. 2312) On another occasion, he stated that even if the aggra- 

vating factors outweighed the mitigating factors, he could not sign his name 

to a death recatmendation. (R. 2756) Similarly, he could not think of any 

case where he could recatmend the death penalty. (R. 2756) He later said 

that the Bible says "that you shall not kill. Why should I be part of maybe 

you can get the death penalty." (R. 2817) He continued: "Maybe, I feel like 

it's death but I still wouldn't want to be the one because I said death, I 

wouldn't want to go along with that because it's not up to me to determine 

whether he should be able to die. Life, I go along with, but the death part, 

I don't know want to go along with." (R. 2818) Regardless of what he heard, 

he was not going to vote for the death penalty. (R. 2820) On further ques- 

tioning, he finally said that he could begrudgingly vote for the death penal- 

ty, even though he mldn't want to. (R. 3116) The court denied a challenge 

for cause and the state penmptorily excused Johnson. (R. 3122) If Johnson's 

views of the death penalty somehaw fell short of qualifying for a challenge 

for cause, that state's use of a peremptory challenge is clearly understand- 

able and justifiable, given the painfully clear hostility which Johnson 

displayed towards the death penalty. 

0 

M s .  Baldwin was excused because megnbers of her family had been 

arrested, because she equivocated about the death penalty, and because she 

"felt bad" for death TOW inmates. (R. 3701-3702) When questioned about the 

death penalty, she first said that she was "not sure about it." (R. 3439) 

She then spoke with great hesitancy about it ( "I don't think one person's 

life substituted for another -- you knav, it's not going to bring the other 

person back." [R. 3439-401) On further questioning, she said that she did 
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not think she could ever recanmnd the death sentence unless it involved her 

or s c ~ ~ n e  personally close to her. (R. 3444-45) She then nrxlified t h i s  view 

to indicate that she could consider recarrmending it in other cases, depending 

upon the facts. (R. 3445) &rely because M s .  Baldwin was rehabilitated by 

the latter questioning does not mean that the state must accept her given her 

previously expressed adversity to the death penalty. Penmptory challenges 

are obviously intended for use in situations which fall short of cause chal- 

lenges. The record also reflects that her brother had been convicted of a 

c r h  in Dade County and had served time in prison and that she had visited 

the prisons. (R. 3315, 3508, 3515) 

As to Woodrow Clark, the prosecutor noted that his son cur- 

rently was being prosecuted by the State Attorney's Office for 30 counts of 

grand theft. (R. 3851-52) Clark advised the judge of this in a private 

colloquy, as he did not want to say it in front of other jurors. (R. 3300-01) 

While Clark denied that it would affect h i m  on this case, the prosecution 

could certainly have legitimate concerns about Clark's latent feelings for 

the same State Attorney's Office which was currently prosecuting his son on 

major charges. Clark also indicated he was friendly with a &tro Dade police 

officer, Amos Mechanic, with whun he played basketball on Sundays. (R. 3277- 

78) The prosecutor indicated that his office contacted Sergeant Mechanic, 

who indicated he had not seen Clark since they w e r e  in high school, thus 

questioning the veracity of Clark's responses. The foregoing reasons are 

clearly a legitimate basis for a peremptory challenge. 

Helen Brooks was peremptorily excused because she wore sun- 

glasses and had a cap and scarf pulled over her head throughout the proceed- 

ings. (R. 3080, 3699-3700) Defense counsel's response that the courtroom was 

cold hardly explains the sunglasses being worn in the courtroam. The -1- 

lant suggests that this reason was a ruse because the state failed to excuse 
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a white juror who also wore sunglasses. What the Appellant fails to note is 

that the other juror with sunglasses, M r .  Paltrmbo, was excused by the de- 

fense for cause, because he could not hear, and the glasses were due to 

double vision. (R. 3696, 2441, 3099-3100) Thus, I&. Brooks was not singled 

out, and the challenge was not a pretext. As to the defense contention that 

the courtroom was cold, while the judge did concur, the prosecutor further 

noted that no one else in court had caps and scarfs pulled over their heads. 

(R. 3700) Indeed, if the coldness of the courtrooan had such an extreme and 

unique effect on I&. Brooks ,  the prosecution could legitimately be concerned 

that the climate of the courtrooan would distract her attentions and make her 

uncanfortable throughout the trial. 

Lastly, I&. Ford, the alternate, was excused because of her 

views on the death penalty and her son's representation by the Public 

Defender's Office. (R. 3852-53) The record did reflect that her son had been 

represented by the public defender. (R. 3357) This raises legitimate con- 

cerns that she would be sympathetic towards other public defenders, in appre- 

ciation for services rendered to her son. Her views on the death penalty 

also presented cause for concern. At times she said she did not think she 

could give the death penalty (R. 3455-56), while at times she said she 

thought she m l d  folluw the law. (R. 3456-57, 3460) She later said that she 

thought the death penalty was never justified because she did not believe in 

killing people. (R. 3621) After questioning by the court rehabilitated her 

(R. 3621-22), the court refused to strike her for cause. (R. 3623) Neverthe- 

less, as with other jurors, her anhmsity towards the death penalty was a 

legitimate, documented concern of the prosecution, and her answers wavered, 

including sane expressing outright refusal to consider the death penalty. 
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As can be seen fram the foregoing, the documented reasons for 

the state's peremptory challenges were race-neutral. Consistent with the 

guidelines set forth in Slam, supra, those individuals w x e  not singled out 

for special questioning; the prosecutor's reasons bore a clear relation to 

the case; the challenges were based on reasons applied uniformly to other 

jurors; the jurors in question did have the alleged biases; and all jurors 

were subjected to carparable questioning. 522 So.2d at 22. Thus, as previ- 

ously noted, Reed pemits the reasons volunteexed by the prosecutor to be 

considered in any detedtion of whether a prima facie case exists under 

Neil. The state would also note that as in Reed, the reasons proffered by 

the prosecutor as to four of the above challenges w e r e  not contested at 

trial. The only one that defense counsel disputed, when stated by the 

prosecutor, w a s  the reason given for I%. Brooks. 

Lastly, as the prosecution had not used its 10 peremptory 

challenges (See F1a.R.Crh.P. 3.350(a)), the fact that a remaining challenge 

was not used on any of the accepted black manbers of the panel is yet a 

further factor for finding the absence of a prima facie case. 

The Appellant canplains that the judge did not make any find- 

ing on the record. If the Appellant's objection did raise a Neil issue, the 

judge's denial of relief, after having heard a lengthy recitation of reasons 

for the challenges, is fully consistent with a finding, as in Reed, of a lack 

of a prima facie case, or of the race-neutral basis for the reasons, and 

their support by the record. 

I1 

THE "RUG COURT DID NCYl" ERR IN DENYING THE 
DEEENRANT A PERENPIDRY cHAL;LENGE SUBSEQUENT 1[0 
THE SWEARING OF THE JURY, BUI' BEFORE Awy IWI- 
DENCE WAS PRESmD, WHERE THE REQUISITE GOOD 
CAUSE WAS Ncrr ES'I!ABLIISHED. 
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After the jury was mrn (R. 3707), but prior to the presenta- 

tion of any evidence, the prosecutor advised the court that he had just 

learned that the deceased officer's first and ex-wife, who was sitting in the 

courtroOm audience, recognized juror Zollo. (R. 3759-60, 3765) The ex-wife 

had told the prosecutor that she had once needed to borrow money f m  her 

emplayer, and that her employer didn't have the funds available and suggested 

that he would borruw f m  M r .  Zollo and that she would then repay her employ- 
7 er. (R. 3759-60) The transaction 0ccULTed about 1 1/2 - 2 years earlier 

and the ex-wife told the prosecutor that she did not think the juror would 

recognize her because she looked different. (R. 3759) The prosecutor did 

not know whether juror Zollo even h e w  that the w c m n  was related to the 

deceased officer. (R. 3760-61) 

Defense counsel requested a percaptory challenge for Mr. 

Zollo. (R. 3761) The trial judge wanted to ascertain whether M r .  20110 knew 

the w a r a n  and knew that she was related to the deceased officer. (R. 3763-66, 

3772) The judge suggested asking 20110 whether he recognized anyone in the 
0 

courtroam, but the defense objected that that would "poison" Zollo. (R. 3764) 

The judge then suggested asking all jurors, without singling 20110 out, 

whether they recognized anyone in the courtman, but the defense still ob- 

jected. (R. 3764-66) Defense counsel feared that this would highlight the 

presence of uniformed police officers in the courtman, so the judge offered 

to remwe all officers at the appropriate time. (R. 3766) When the defense 

rejected these alternatives, the judge said that t'[f]actually there has been 

no good cause shown." (R. 3769) The judge continued, that "at the present 

time . . . . [all1 there is is supposition. 'I (R. 3770) Due to the absence of 
The victim in t h i s  case was rrmrdered in 1978, ten years prior to the 

instant resentencing proceedings. 
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a "factual foundation," the judge denied the request to exercise a pererrq?tory 

challenge. (R. 3775) 

Wle 3.310, Florida Rules of Criminal Procedure, provides: 

The State or defendant may challenge an individ- 
ual prospective juror before the juror is morn 
to try the cause; except that the court may, for 
good cause, permit it to be made after the juror 
is mrn, but before any evidence is presented. 

The Appellant has argued herein that the phrase "for good cause," permits 

pe-tory challenges after the swearing of the jury, and "relates only to 

the point in time at which the basis for the perenp?tory challenge is lawwn 

and/or reasonably available to the party seeking to use the challenge, and 
not to the persuasiveness of the reason underlying the desire of a party to 

strike the juror. (Brief of Appllant, p. 13) . Thus, the Appllant asserts 

that the mrits and factual basis for a challenge after the swearing of the 

jury are irrelevant. The Appellant's argument: is repudiated by the language 

of the rule itself; is not supported by any case law; and totally defies the 
exercise of c m n  sense. 

Starting with the rule itself, it should be noted that the 

rule provides that the court may permit a challenge, for good cause, after 

the maring of the jury. The term "may" has routinely been construed to be 

permissive and discretionary, notmandatory. City of Miami v. Save Brickell 

Avenue, Inc., 426 So.2d 1100, 1105 (Fla. 3d DCA 1983); Dept . of Health and 

Fla. 5th DCA 1987); Rehabilitative Services v. Johnson, 504 So.2d 423, 425 

Harper v. State, 217 So.2d 591, 592 (Fla. 4th DCA 1969); 

Pbsquito Control District, 148 So.2d 64 (Fla. 1st IXA 

Brooks v. Anastasia 

1983).8 Thus, the 

The sole exception is when a statute says that a thing may be done which is 
for the public benefit. Mitchell v. Duncan, 7 Fla. 13, 21 (1857). Thus, in 
Mitchell, a statute providing that "execution may issue against ... securities 
on the bond" after an "affidavit of illegality" was set aside, was deaned 
mandatory. Such a !@ublic benefit" exception is inapplicable in the instant 
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element of discretion inherent in the language of the rule, flies in the face 

of the Appellant's assertions. The Appellant argues that the "good cause" 

language permits both pererp?tory and cause challenges after the swearing of 

the jury, because the rule applies to both peremptory and cause challenges. 

That argument ignores the obvious distinction built into the rule: prior to 

the searing of the jury the rule pennits "challenges" by the parties; after 

the swearing, the rule pedts challenges only "for g c d  cause." Thus, 

sanething mre than the run-of-the mill peremptory challenge is required, 
even if it does not necessarily satisfy the normal rquirerments of a chal- 

lenge for cause. 

Pursuant to the Appellant's argument, as long as defense 

counsel presented a belatedly-discmred reason to the judge, the defense 

would be entitled to a post-ming permptory, regardless of the merits or 

factual basis for the "reason," and regardless of the frivolity of the rea- 

son. Thus, if defense counsel advised the court, after the Swearing of the 

jury, that he wanted to exercise a pererrpTtory challenge because he just 

learned that juror "X" ate an anelet for lunch, and juror X's eating habits 

were not previously known, the concanitant result, and reductio ad absurdurn, 

of the Appellant's ar-nt, is that a pererp?tory challenge would be mandated 

0 

as to this newly discovered reason. After all, the judge cannot question the 

merits or factual basis of the newly d i s c d  reason. Obviously, the 

Appellant's argument leads into the realm of utter nonsense, and the forego- 

ing, and admittedly absurd, example reflects that it is clearly necessary to 

case. Mitchell also said that "[wlhere a statute directs the doing of a thing 
for the sake of justice, the mxd may means the same as shall." Id. 
unsubstantiated factual suppositions do not implicate "the sake of 
As the unsubstantiated, 'mexplored allegations did not damnstrate that Zollo 
m l d  be biased, the interests of justice are in no way involved. 
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permit inquiries into the merits and factual basis of the newly discovered 

ffreason" lest the jury selection process result in a never-ending circus. 

In the absence of any Florida cases discussing "good cause" in 

the context of post-swearing challenges, the Appellant has relied on several 

cases fram other jurisdictions with rules similar to 3.310. - See, State v. 

Lupine, 268 Minn. 344, 129 N.W.2d 294 (1964); In re Mendes, 153 Cal. R p t r .  

831, 592 P.2d 318, 320 (-1. 1979); State v. Jackson, 43 N.J. 148, 203 A.2d 1 

(1964). None of these cases supports the App?llant's interpretation of Rule 

3.310. Several distinguishing features characterize those cases. First, and 

most significantly, the entire "factual basis" of the matter was fully ex- 

plored before the trial courts, and not left in the status of unexplored 

supposition. In none of these cases did defense counsel endeavor to thwart 

the court's exploration of the relevant facts, as was done in this case. 

Second, the incidents in each of those cases arose prior to the cmpletion of 

jury selection. Those other states all folluw procedures under which indi- 

vidual jurors are questioned on voir dire and then mrn, before voir dire 

proceeds as to the next juror. Thus, these cases involved attempts to pe- 

remptorily strike previously sworn jurors, but prior to cmpletion of jury 
selection. Those cases are therefore consistent with the rule in Florida 

that a court cannot pmhibit backstriking prior to the swearing of the entire 

jury. Gilliam v. State, 514 So.2d 1098 (Fla. 1987); King v. State, 461 So.2d 

1370 (Fla. 4th DCA 1985). Those cases have nothing to do with situations 

arising after the entire jury has been m m .  Third all of those cases duly 

note the discretion that the trial court had in determining whether to permit 

the additional peqtory challenge. Siwe those courts are noting that 

discretion exists, even as to matters discovered belatedly, the discretion 

obviously had to apply to the nature of the proffered reason for a challenge. 

0 

See also State v. Cwens, 373 N.W. 2d 313, 316 (Minn. 1985) (no abuse of a --' 
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discretion in refusing a defense requested permptory challenge when the 

juror in question had already been morn and it was subsequently learned, 

prior to ccmrpletion of jury selection, that the juror had misrepresented some 

arlshers during voir dire). 

The State of New York, in 8 371 of its Criminal Code, has a 

provision similar to Rule 3.310 ( "A challenge must be taken when the juror 

appears, and before he is sworn; but the court may, in its discretion, for 

good cause, set aside a juror at any time before evidence is given in the 

action. Rule quoted in People v. West, 327 N.Y.S.2d 493, 496 (N.Y. App. 

1971) (in dissenting opinion). The New York Court of Appeals, in Peep le v. 

Harris, 57 N.Y.2d 335, 442 N.E.2d 1205 (1982), nevertheless concluded that 

after the swearing of the juror, only challenges for cause were permitted, 

and that there was no error in denying a pewtory challenge when it was 

discovered, after the swearing of the juror, that a prosecutor had been 

instrumental in obtaining the dismissal of an indictment of that juror's 

daughter in another case; the juror had previausly said she was unaware of 

the disposition of the daughter's case. 

@ 

In People v. Castro, 497 N.E.2d 174 (Ill. App. 1986), the 

court found a right to belated pemnptory challenges after the juror was 

sworn, where a juror was discovered to have misrepresented m r s  in voir 

dire. The appellate court found that "additional inquiry was warranted. '' - Id. 

at 176. So, too, in the instant case, additional inquiry would have been 

warranted, but was prevented by the defense. The court in Castro also found 

that the reason, based on full knowledge of the facts, was sufficiently 

serious to warrant the use of further belated peraptory challenges. - Id. 

Accordingly, the case law fran other jurisdictions in no way 

supports the Appellant's contorted interpretation of Rule 3.310. However, 

even if the Appllant were correct, that the good cause requirement relates 
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solely to the discovery of the new matter and not to its merits or factual 

basis, the Appellant still failed to damnstrate good cause. Defense coun- 

sel, during voir dire, could have asked all prospective jurors if they knew 

any of the deceased officer's relatives, including his ex-wife. Defense 

counsel failed to ask any such questions, thereby indicating that during voir 

dire defense counsel did not believe that this area was of any significance 

to counsel's decisions on the use of peremptory challenges. When defense 

counsel, given the opportunity to ask questions about this during voir dire, 

but failed to do so, defense counsel cannot then turn around and claim good 

cause for the belated discovery when counsel failed to exercise due dili- 

gence. This is clearly unlike the foregoing cases in which jurors we= 

subsequently caught after they misrepresented facts to defense counsel during 

voir dire, for areas wkich counsel did diligently explore. 

I11 

THE D E F E " T  WAS NOT DENIED A FAIR AND RELIABLE: 
JURY s m 1 N G  HEARING BY P m m m  MISCON- 
DUCT. 

A. There was no "overkill" in the state's case-in-chief . 
Prior to the resentencing hearing, the defense filed a motion 

in limine which argued, inter alia, that the state should be limited in the 

presentation of evidence of the defendant's guilt. (R. 128, 146-150) The 

state filed a written response to the motion. (R. 155, 165-167) The court, 

upon hearing the mtion, initially ruled as follm: 

Anyway, it is clear that they have the right to 
establish the framswork, his guilt, and of the aggravating 
circumstances they need to prwve beyond a reasonable doubt. 
Of course I am going to let than do that. 

I f  the Court feels that this is turning into -- that 
they are bringing in lots and lots of witnesses that they 
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absolutely do not need, obviously I am going to stop than. 
"hey are entitled to put in a certain amount of evidence 
which is going to be distasteful to the defense. 

(R. 1284) At the outset of voir dire, the judge advised the prospective 

jurors that Valle had already been found guilty of first degree murder and 

that this proceeding was solely for sentencing. (R. 1751-52) The judge later 

reiterated this to the panel, and added, with appraval f m  the defense that: 

Consequently, I will not pennit the prosecution to 
prove guilt or the defense to contest it. You will not 
concern yourself with the question of Mr. Valle's guilt. 
New, you should also know that M r .  Valle was previously 
sentenced to death in an earlier trial of this case. You 
are here because relevant evidence that the jury should have 
heard in the trial was excluded fmm the previous jury, 
through no fault of either party. 

(R. 2357-58) 

Subsequently, during the cmse of voir dire, the prosecutor 

asked whether panel mesnbers had difficulty accepting the fact that another 

panel had already determined guilt. (R. 2613-2659, 3379-3403) Many of the 

jurors had same problems with this concept and indicated that even though 

they were only there for the sentencing proceeding, they felt the need to 

know the facts of the crime for which they were being asked to recamnend the 

death penalty.g After hearing several questions and answers about this 

matter, defense counsel requested that the judge instruct the jury "that they 

Juror Samnerville stated, "Also, I m l d  want to Iaww the facts leading up 
to the defense, if they insisted I be on the jury. (R. 2622). She had a 
problem with the notion that she would hear just limited facts. (R. 2622). 
Juror Pazos muld ignore the issue of guilt, but he "mld like to know what 
is going on, what happned. (R. 2624). Jurors Williams and Smith both said, 
"give me the facts. (R. 2625-26). Juror Fiolin could accept the fact of the 
defendant's guilt "if the evidence is presented. (R. 2632-34) . Juror Madruga 
had some problems with splitting the guilt and sentencing juries. (R. 2636- 
37). Juror C o l l i n s  wanted to ~ G W  all the relevant information because "I 
feel the first jury did and I cannot make a rational decision unless there 
were questions that were answemd for me." (R. 2641). Other jurors made 
similar cmnts. (R. 2656, 3379). 
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w i l l  be hearing the facts of the case even though they won't be deciding 

g u i l t  or not guil t  [sic].'' (R. 2627) The defense wanted t o  instruct the jury 

that  no evidence was going t o  be excluded, even though scane evidence of guil t  

might not be presented. (R. 2628) The judge decided t o  tell the jury that 

"the issue of guil t  or innocence is not to be considered by thgn because that 

issue has been resolved, but they w i l l  have a recitation of a l l  relevant 

facts concerning this case." (R. 2629-30) Defense counsel accepted this 

cautionary instruction by stating, "Fine." (R. 2630) The court then gave 

such an instruction: 

Getting back t o  the issue a t  hand, this hearing again 
is not over guilt  or innocence and that issue has already 
been resolved. So, of course, you won't hear the fu l l  t r i a l  
of that issue but you w i l l  hear a f u l l  recitation or presen- 
tation of a l l  relevant facts so that you can make an intel- 
ligent decision in this case. That you w i l l  definitely hear. 

(R. 2630-31) When the second venire panel was questioned about the same 

issue, a similar cautionary instruction was given pursuant t o  defense 

counsel's request. (R. 3399-3400) This panel was also apprised that it was 

not deteminhg guilt.  (R. 3399-3400, 3150-52) 

Subsequent t o  voir dire, and during the s t a t e ' s  case-in-chief, 

the defense repeatedly objected that various portions of evidence related 

only to the g u i l t  phase. (R. 3667, 3870, 3967, 3752, et seq.) The judge, on 

several occasions, stated that the comnents of the jurors, during voir dire, 

regaxding the need t o  h o w  the facts, made an impact on him. 10 

lo Thus, the judge said, a t  one point: "I had one feeling about what the 
jury probably had the right t o  hear based on the l aw and based on camnon sense 
at  the beginning of voir dire. I had a better sense after listening t o  jurors 
for a week tell ing me they couldn't possibly make any intelligent decisions in 
a vacuum. I mean, obviously, you could understand hcw they felt. I actually 
felt the same way. '' (R. 3667). Similar comnents were la ter  reiterated by the 
judge. (R. 3871). 
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This Court first addressed this issue in Teffeteller v. State, 

495 So.2d 744, 745 (Fla. 1988): 

One of the problems inherent in holding a resentencing 
proceeding is that the jury is required to render an adviso- 
ry sentence of life or death without the benefit of having 
seen all of the evidence presented during the guilt detenni- 
nation. 

As with the instant case, the judge in Teffeteller was concerned with a 

juror's reservations about not hearing all of the guilt-phase evidence, and 

the judge allowxi the presentation of several witnesses to the murder plus 

one photograph of the victim. Id. The court noted "that this evidence was 

not used to relitigate the issue of appellant's guilt, but was used only to 

familiarize the jury with the underlying facts of the case. 'I - Id. The photo- 

graph was properly admitted: 

We hold that it is within the sound discretion of the trial 
court during resentencing proceedings to allow the jury to 
hear or see probative evidence which will aid it in under- 
standing the facts of the case in order that it may render 
an appropriate advisory sentence. We cannot e p t  jurors 
impaneled for capital sentencing proceedinqs to make wise 
and reasonable decisions in a vacuum. 

- Id. (-hasis added). Similarly, in Kinq v. State, 514 So.2d 354, 357 (Fla. 

1987), the defendant cmplained about the state's presentation of guilt phase 

evidence at the resentencing hearing. The state presented several witnesses 

regarding the circumstances of the crimes and injuries to the victims. - Id. 

This Court found no error, as "admissibility of evidence is within the trial 

court's discretion, and a reviewing court will not disturb a trial court's 

ruling unless an abuse of discretion is shown." - Id. at 357. Although guilt 

was not at issue, the state "still needed to prove beyond a reasonable doubt 

the aggravating circumstances it felt supported a death sentence and, to this 

end, could present evidence rather than relying on the bare admission of the 

convictions." - Id. at 358. -- See also, Chandler v. State, 534 So.2d 701, 703 a 
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(Fla. 1988) ( "Because a jury cannot be expcted to make a decision in a 

vacuum, it must be made aware of the underlying facts."); Hill v. State, 515 

So.2d 176 (Fla. 1987) (collateral crime evidence not improperlr introduced in 

resentencing prcceeding). 

In the instant case, the state did not engage in overkill, nor 

did the trial judge abuse its discretion in permitting evidence of the hcani- 

cide for which the jury was recomnending a sentence. The state presented six 

witnesses in its case-in-chief: the dispatcher, the medical examiner, the 

lead investigator, one of the arresting officers, an interpreter (regarding 

part of Valle's confession), and the officer who Witnessed the killing. The 

state's case-in-chief occupies 325 pages of resentencing transcripts (R, 

3779-4104) which exceed 4,000 pages in totality. Of the 325 pages of the 

state's case-in-chief, approximately 80 pages w e r e  consumed entirely by legal 

arguments or other non-evidentiary presentations (R. 3827-60, 3868-71, 3782- 

88, 3913-20, 3930-31, 3938-78, 4087-99), and another 20 pages by Cr~ss-exami- 

nation. (R. 3892-3902, 4078-4087) Thus, the state's case-in-chief was hardly 

extensive. As noted in the Brief of Appellant, several other witnesses were 

presented at the prior guilt-phase trial. (Brief of Appllant, p. 18, n. 24). 
The Appllant has focused on the admissibility of the dispatch 

tape and the medical examiner's testimony. With respect to the dispatcher's 

tape and transcript thereof, this evidence was highly relevant to several 

aggravating circumstances, in addition to furnishing the jury with the under- 

lying facts of the case. The dispatch tape related to the aggravating cir- 

cumstance that the killing was cold, calculated and premeditated, as it 

clearly showed that Valle was able to hear dispatched information over the 

radio which let him know that he was on the verge of being caught for auto 

theft and probation violation. The tape further shaved, as it accurately 

reflected the time which was transpiring, that Valle had the time to go and 
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consult with Fbiz, during which time V a l l e  confessed that he consciouslymade 

the decision t o  k i l l  O f f i c e r  Pens to  avoid his own capture. The tape further 

relates t o  such obvious aggravating circumstances such as: killing t o  avoid 

arrest; disrupting the lawful exercise of a government function; and killing 

an officer in the performance of his duty. Nor was the state under any duty 

to  l imit  its evidence t o  the transcript of the tape, as the transcript m l d  

not mphasize the imprtant time factor involved (which enabled Valle t o  

consult with Fbiz), and the transcript would not reveal how easily V a l l e  

could hear the damaging infomation which pens was receiving over the radio. 

With respect t o  the medical examiner's testimny about the 

cause of death, it is utterly absurd t o  expect a jury t o  recamend a sentence 

without knowledge of the cause of death. "Those whose work products are 

murdered human beings should expect to  be confronted by [testimony or evi- 

dence] of their acccmplishents." Teffeteller, supra, 495 So.2d a t  745. 

The Appellant argues that he was prejudiced by the state's 

comnents during voir dire that not a l l  guilt phase evidence would be 

produced. The Appellant mixes apples and oranges while relying on cases such 

as Williamson v. State, 459 So.2d 1125, 1126-27 (Fla. 3d DCA 1984), which 

hold, i n  the context of a jury deciding the issue of guilt ,  that it is im- 

proper t o  argue that other incriminating evidence exists which is not being 

produced. As Valle's resentencing jury was not determining the issue of 

gui l t ,  it mattered little whether it knew that other evidence of g u i l t  might 

exist. Since the resentencing jury was not detennining gu i l t ,  it would only 

be reasonable for the jury to  expect that same g u i l t  phase evidence would not 

be presented again. If the prosecutor had asked the jury to  recomnend the 

death penalty because other evidence of aggravating circumstances existed, 

but was not being presented, the Apsllant 's  argument would have a credible 

basis. But such was not the fact, as the prosecutor never even m t e l y  
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suggested the existence of other evidence of aggravating circumstances. 

Mxeover, when the prosecutor made the c m n t s  in question, the court gave, 

and the defense accepted, the explanatory instruction that guilt was not an 

issue and that the jury would "hear a full recitation or presentation of all 

relevant facts so that you can make an intelligent decision. . . . I 1  (R. 2630- 

31, 3399-3400) The phrase "all relevant facts" does not necessarily man all 

evidence adduced at the guilt-phase trial, but apprises the jury that it will 

hear all that it needs for its purposes. Given the cautionary, explanatory 

instruction, any canplaints about the prosecutor's ccarments are thus beyond 

the scqpe of appellate miew. Duest v. State, 462 So.2d 446, 448 (Fla. 

1985). 

Lastly, if guilt-phase evidence can sanehow taint a sentencing 

jury, how would it ever be possible for the same jury to hear both the guilt 
and sentencing phases? Yet, as a general rule in Florida, it is required in 

the typical death penalty case, and no sentencing jury has yet been deened to 

have been prejudiced because it actually heard the evidence of guilt. 

B. 

One of the principal strategies of the defense was to present 

testimony fram psychologists and corrections consultants that if Valle re- 

ceived a life sentence, he would either be nonviolent in the future or a 

model prisoner. In the course of presenting this nonstatutory mitigating 

evidence, defense counsel was the first to elicit extensive testimony f m  

defense witnesses regarding Valle's behavior on death TOW as an indicator of 
his likely future behavior. Thus, the first defense witness, Mr. HXlendon, 

opined that Valle "would continue the nonviolent behavior that is exhibited 

over the past several years on death TOW. . . . I' (R. 4202) Pursuant to defense 

questioning, mclendon then explored and explained the numerous disciplinary 

reports incurred by Valle while on death TOW. (R. 4218-4276) Other defense 

Reliance Upon Prior Dsath Sentence 
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witnesses, upon questioning by defense counsel, similarly elaborated at 

length upon Valle's behavior while on death row. (R. 4594, 4641-67, 4900, 

4906-12, 5229-33, 5345-48) The defense, having interjected Valle's death row 

behavior into the sentencing proceedings, and having made it a significant 

feature of the defense, has now perversely claimed that the state is smhow 

responsible for making Valle's death row behavior and prior death sentence 

the feature of the proceedings. 

As the defense raised the issue of Valle's behavior on death 

row, the defense was obviously responsible for letting the jury h o w  that 

Valle was previously on death row due to a prior death sentence. Indeed, 

defense counsel requested that the court instruct the jury on the existence 

of the prior death sentence and the court ccanplied with the request. (R. 307- 

308, 706-707, 710-11, 2343-48, 2357-58, 3150-52) The court also instructed 

the venire that it would "not be permitted to give any weight whatsoever to 

the previous sentence." (R. 2357-58, 3150-52) Once the defense, through 

examination of its witnesses, explored Valle's death row conduct and its 

value as a predictor of future conduct, the state was clearly able to simi- 

larly explore Valle's death row conduct on cross-examination of defense 

witnesses and in its own rebuttal case. Buford v. State, 403 So.2d 943, 949 

(Fla. 1981), cert. denied, 454 U.S. 1163, 102 S.Ct. 1037, 71 L.Ed.2d 319 

(1982), and 454 U.S. 1164, 102 S.Ct. 1039, 71 L.Ed.2d 320 (1982) (scope of 

cross-examination); Coxwell v. State, 361 So.2d 148 (Fla. 1978); Britton v. 

State, 414 So.2d 638 (Fla. 5th DCA 1982) (scope of rebuttal evidence). 

Teffeteller, supra, in holding that a previously vacated death 

penalty should not play a significant role in resentencing proceedings, found 

that the mention of a prior sentence does not require reversal. 495 So.2d at 

745. The court qhasized that there was no mention of the previous jury's 

recamendation, only the actual imposition of the sentence by the judge. - Id. 
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at 747. The same holds true in the instant case. The defense in Teffeteller 

pursued the same strategy as in the instant case: asserting that death row 

behavior s h m d  the defendant would safely live within the confines of a 

prison setting and explaining away death row disciplinary reports. Id. at 
746. As in Teffeteller, the instant jury was admnished that the previouS 

conviction had to be accepted and that the jury's role was limited to a 

recmndation on the sentence. Teffeteller concluded that the prior sen- 

tence did not improperly play a significant role in the resentencing proceed- 

ing. Due to the similarities between the instant case and Teffeteller, it 

must either be concluded that the prior sentence did not play a significant 

role in the resentencing proceeding, or alternatively, if it did play a 

significant role, it was solely due to the defense's strategic choices, and 

the defense cannot caplain about an error which it caused through its own 

emphasis of the prior sentence and prior death row behavior. WCrae v. 

State, 395 So.2d 1145 (Fla. 1980); Pope v. State, 441 So.2d 1073 (Fla. 1983). a -  
The Appellant canplains that the state is responsible for 

emphasizing the fact that there were - bso prior death sentences, in 1978 and 

1981. The Appellant relies on several camnents or answers to questions on 

cross-examination, which note that there was a sentencing proceeding in 1981, 

that the offense occurred in 1978, and that defense experts saw Valle in 

1981. (R. 4286, 4674-75, 5317, 5360, 5639) The fact that the jury became 

aware that a sentencing proceeding occurred in 1981 in no way leads to a 

conclusion that that must be a second sentencing proceeding, even though 

three years had elapsed since the killing. The 1981 references are fully 

consistent with the possibility that that was the first and only prior 

sentencing. Similarly, camnents on voir dire about the ccmnission of the 

offense in 1978 and publicity about the case in 1981 (R. 1759), in no way 

lead to the conclusion that there were bso prior death sentences. With 8 
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respect to Dr. Tocaner, the Appellant canplains about matters discussed during 

voir dire of this witness, outside the presence of the jury , which were not 
heard by the jury. (R. 5301-12) Toomer's reference to interviewing Valle in 

1981, once again, in no way suggests the existence of t m  prior death 

sentences. (R. 5317, 5360) Mxeover, to whatever extent the defense is 

ccqlaining that it was  improper to refer to the fact that defense witnesses 

saw Valle in 1981, such testimony was initially elicited by defense 

counsel. Thus, defense counsel, after eliciting fram several of his own 
witnesses, that they saw and evaluated Valle for the first tim in 1981, 

sanehow canplains on appeal that it was error for the state, on cross- 

examination, to make reference to anythmg that transpired in 1981. Under 

such circumstances, if any error can even remtely be found in any of this, 

it must either be d d  invited by the defense direct examination or ham- 

less due to defense counsel's elicitation of canparable testimony on direct 

Lastly, the Appellant's attqt to suggest that these refer- 

ences to the prior proceeding violate Caldwell v. Mississippi, 472 U.S. 320, 

105 S.Ct. 2633, 86 L.Fd.2d 2 31 (1985), is absolute nonsense. The references 
to the prior proceeding in no way minimized the role of this sentencing jury. 

Those references, as noted above, were necessitated on cross-examination by 

the defense strategy of interjecting the issue, and the prosecutor was ques- 

tioning the witnesses about previously expressed opinions and the basis of 

those opinions. The jury was never told, directly or indirectly, to sentence 

l1 Defense counsel brought out, on direct examination, that MZlendon 
interviewxi Valle in 1981 and reached conclusions about Valle in 1981. (R. 
4210-11) Buckley volunteered during defense counsel's direct examination that 
he first saw Valle before his first trial. (R. 4592) Psychologist Fisher 
explained during defense counsel's direct examination that he evaluated Valle 
in 1981 and 1987. (R. 4899) Dr. Toomer, during defense counsel's direct 
examination, stated that he evaluated Valle in 1981 and 1987. (R. 5317) 
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V a l l e  t o  death because a prior jury did. Not only was the jury expressly 

told t o  disregard the prior sentence, but it was also properly instructed on 

its role and the imporbme of its recormrendation. 

The Appellant, i n  a similar vein, asserts that the state 

derived unfair tactical advantages by virtue of the existence and/or refer- 

ences t o  the prior death sentence. The Appellant claims that the state 

improperly cross-examined witness Buckley about his $1500 per day witness 

fee, because that placed the defense in the position of having t o  explain t o  

the jury, on redirect examination, that V a l l e  had been "resentenced" in  1981 

and that his testimorry had been ruled inadmissible in that proceeding. 

As noted by the Appellant, cross-examining experts about their  

fees, as a potential source of bias, is a perfectly acceptable method of 

impeachsnt. Pandula v. Fonseca, 145 Fla. 395, 199 So. 358 (1940); Langston 

v. Kinq, 410 So.2d 179 (Fla. 4th DCA 1982). As t o  the contention that  de- 

fense counsel, on redirect muld have t o  explain that Valle had been "re- 

sentenced" in 1981 (thereby implying twu prior sentencing), i n  order t o  
0 

explain why Buckley was not paid in 1981, several things must be noted. 

F i r s t ,  there was no need for defense counsel t o  elicit on redirect that 1981 

was a "resentencing" proceeding, as opposed t o  a mere "sentencing" 

proceeding, without the implication of its being a second Proceeding. 

Second, Buckley, on direct examination by defense counsel, had already stated 

that he had first seen Valle prior t o  his f i r s t  t r i a l .  (R. 4592) Third, 

defense counsel had no "need" t o  explain any delays in Buckley's payment for 

1981 services rendered, especially since the court noted that Buckley had 

already been paid for those services. (R. 4880) Fourth, even i f  the defense 

had to make a difficult  choice as t o  whether t o  present certain explanations 

on redirect examination, such choices do not render the proceedings unfair, 

and such choices routinely exist in other contexts. Cf., Harris v. New York, 
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401 U.S. 222, 91 S.Ct. 643, 28 L.Ed.2d 1 (1971) (statements obtained in 

violation of Wanda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 

(1966), can be used to impeach accused who testifies in contrary manner at 

trial, t h e m  creating defense dilarma of whether to present defendant's 

testimony at trial). Fifth, the defense had already had the court apprise 

the jury that Valle had previously been sentenced to death, and the court had 

already explained that this w a s  reversed because evidence had improperly been 

excluded at the prior proceeding. (R. 2357-58, 3150-52) 

The mllant also canplains that the state's cross-examina- 

tion of Dr. Tbamer, in which it was emphasized that he did not examine Valle 

until 1981, three years after the offense, created similar unfair dilemnas 

for the defense. The defense asserts that this forced than to choose whether 

to explain on redirect examination that the sped with which the first trial, 

in 1978, was campelled, precluded getting psychological evaluations at that 

0 time. TIE defense is clearly referring to a nonexistent dilenma. whatever 

shortcanings may exist in evaluating defendants several years after offenses, 

reasons for those delays neither add to nor detract from the validity or 

credibility of an opinion based upon interviews years afterward. The credi- 

bility of the opinion and evaluation remains the same regardless of the 

reasons for the delay. Mxeover, as the doctor maintained that his conclu- 

sions were still valid, the foregoing scenario did not render the trial 

unfair and did not taint the resentencing with any adverse consequences from 

the reversal of the 1978 conviction and sentence. 

C. Cross-Examination of Defense Witnesses and 
Rebuttal 

The defense, during its case-in-chief, presented several 

expert witnesses who stated that Valle would either be a nonviolent or naodel 

prisoner in the future, if given a life sentence. These witnesses based 

-55- 



their opinions upon a review of valle's prison records, interviews with 

Valle, and other relevant documents. 

C(1). Evidence of Valle's escape attempt S 

The Appellant claims that the state improperly elicited 

evidence of Valle's escape attapts. Lloyd McClendon, a corrections 

official, presented testimony, for the defense, that Valle m l d  be 

nonviolent if given a life sentence, based on his behavior on death TOW for 

the past several years. (R. 4202) In reaching this opinion, PkClendon had 

r e v i d  and considered the following items: depositions of investigating 

officers at the time of the crime, Valle's confession, "numerous depositions 

of corrections officials since that time,It Valle's conviction record, Valle's 

prison file, and "available materials toward his [Valle's] behavior in the 

future. . . . I t  (R. 4201, 4180) On direct examination, defense counsel 

questioned McClendon extensively abut Valle's prison disciplinary reports, 

including one for the escape att-t in which a steel bar was found cut in 

Valle's cell, and in which a metal towel bar had been remwed from concrete. 

(R. 4218-4276) With respect to the July 18, 1984 escape attempt, EClendon 

had "examined records of the DR [disciplinary report] and the DR 

investigation fram the Florida State Prison." (R. 4269) He had read the 

reports and was "familiar with the contraband and paraphernalia found in the 

area." (R. 4270) He was aware that the vertical ground bar had been cut and 

could be removed. (R. 4270) He was aware of information from correctional 

officers that "cardboard had been used as a shim to hide the cuts. It (R. 4271) 

He was aware of other paraphernalia found in another inmate's cell, t w o  cells 

away. (R. 4272) He was also aware of putty and paint which had been used to 

conceal the cut bar. (R. 4274-75) All of this information was elicited by 

defense counsel on direct examination and EClendon was aware of all of this 

@ 
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On cross-examination, the state questioned WClendon about 

what he knew of this incident, based upon the materials which he had 

admittedly reviewxi. IkClendon was aware that a rope made f m  bed sheets 

was found in Valle's cell, and that the towel bar in the cell was severed by 

a hacksaw. (R. 4319-20) He was not familiar with the paraphernalia found two 

cells away: canpass, flashlight, gloves, hat. (R. 4323) He was aware that 

cardboard was used in both cells on the bars. (R. 4386-87) He was aware that 

putty was found in both cells, to hold the cardboard over the cut bars for 

concealment. (R. 4390) Upon further questioning, he finally did recall 

reading about the rubber pad found in Valle's cell. (R. 4393) He also subse- 

quently recalled references to the gloves with padding on the fingers. (R. 

4398) 

Questioning of defense witness Buckley follow& the same 

pattern. He testified on direct examination, that Valle would be a model 

prisoner, based, in part, on ~ u c ~ e y ' s  review of Valle's "entire prison file" 

and "a number of depositions of officers involved in the reports. " (R. 4594) 

He then testified about the prison disciplinary reports, including his 

explanation of the significance of the escape attempt, which he labelled as 

nonviolent. (R. 4650-52) On cross-examination the state again queried about 

what Buckley knew about the escape attqt, based on the documents which 

Buckley had admittedly reviewed, and on which Buckley had based his 

previously expressed opinion about Valle. Thus, it was established that 

Buckley recalled the following i t m  being found in Valle's cell: two hats to 

pull over one's face with holes in the front; gloves with fingertips and 

wrists, but no covering for the palms; a rubber pad; a list of addresses and 

phone nun'bers; cardboard shims; and putty. (R. 4816-18) The reports 

referring to these matters did not alter Buckley's opinions about Valle. (R. 

@ 
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Prosemtorial cross-examination, regarding what these witness- 

es knew about the escape attempt and how that affected their opinions of . 
Valle, was proper, as it was based on documents which these experts had 

admittedly read and considered when formulating their opinions of Valle, and 

when those same documents and escape attcmpt were directly addressed in 

direct examination by the defense. Parker v. State, 476 So.2d 134, 139 (Fla. 

1985), is directly dispositive. There, the defense presented a psychologist 

who said that Parker was passive and nonaggressive. On cross-examination, 

the state queried about the case history used by the psychologist in formu- 

lating his opinion and specifically about criminal offenses related by 

Parker. 

comnitted by Parker. 

The state also asked whether the psychologist knew of other offenses 

Such cross-examination was deemed proper: 

. . .  In the instant case, the testimony of the 
defense expert that he based his opinion regarding awl- 
lant's nonviolent nature on the appellant's past personal 
and social developnental history, including a prior criminal 
history, opened the door for this cross-examination by the 
state. We find that it is proper for a party to fully 
inquire into the history utilized by the expert to determine 
whether the expert's opinion has a proper basis. 

476 So.2d at 139. -- See also, M~~ehleman v. State, 503 So.2d 310, 315 (Fla. 

1987) (trial court properly admitted into evidence a "Jmnile Social History 

RepOLt," detailing the jwenile criminal record, which became relevant when 

defense psychiatric witness stated that he had considered the report in 

fonrailating his opinion). 

The Appellant's reliance on Hildwin v. State, 531 So.2d 124, 

127-28 (Fla. 1988), is entirely misplaced, as it does not involve the scope 

of cross-examination of a defense expert who had previously considered and 

discussed the documents and incidents in question and based his opinions 

thereon. Rather, in Hildwin, the defense presented testinmy of friends and 

family who claimed that Hildwin was never violent in their dealings with him. m 
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531 So.2d at 126. No experts were involved, and these defense witnesses were 

not offering professional opinions based on their review of massive quanti- 

ties of materials. The state, on rebuttal, introduced evidence from a wanan 

who claimed that Hildwin had sexually assaulted her. This Court held that 

such evidence was properly admitted, finding it sufficiently reliable, and 

stated: 

We hold that, during the penalty phase of a capital case, 
the state may rebut defense evidence of the defendant's 
nonviolent nature by means of direct evidence of specific 
acts of violence cQmnitted by the defendant, provided 
however, that in the absence of a conviction for any such 
acts, the jury shall not be told of any arrests or criminal 
charges arising therefrom. 

531 So.2d at 128. That holding is clearly not intended to apply to cross- 

examination of an exprt who has already testified about the incident in 

question and the documents providing the basis for his opinion. Indeed, 

Hildwin cites Parker and acknowledges Parker's holding without receding from 

0 it in any way. - Id. Similarly, this Court, even subsequent to Hildwin, has 

still cited Muehlm, supra, approvingly. Chandler v. State, 534 So.2d 701, 

703 (Fla. 1988). Thus, prosecutorial questioning of MXlendon and Buckley 

w a s  within the proper scope of cross-examination. 

The same principles apply to testimony about Valle's behavior 

in the Dade County Jail. Buckley, who deemed Valle a &el prisoner, had 

admittedly read and considered reports pertaining to incidents in the Dade 

County Jail, in which Valle had spoken about a desire to escape. (R. 4833-36) 

As these matters were previously considered by Buckley in reaching his con- 

clusion that Valle was a mxiel prisoner, these matters were similarly within 

the proper scope of cross-examination under Parker and Muehelman. 

C(2). Defense Responses to State's Cross-Exarmna ' tion 
and Rebuttal 

The Appellant claims that the trial court improperly limited 
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redirect examination of defense witnesses. 

a. Redirect examination of defense witnesses 

Lloyd WClendon, the corrections official who testified for 

the defense, had once been a death r o w  inmate, before being paroled and 

pardoned and becoming a corrections official. (R. 4189-90) On cross-examina- 

tion, the prosecutor elicited that in PkClendon's offense, he did not plan to 

go in and kill the store clerk during the robbery. (R. 4408). This was done 

for the purpose of stressing that it would be reasonable to e-t different 

prison behavior f m  inmates who calculatingly praneditate a hcanicide, such 

as Valle, as opposed to those who kill accidentally during a felony. (R. 

4409, 4411-12) WClendon, haever, denied that there would be any connection 

between the nature of the inmate's crim and the inmate's prison behavior. 

(R. 4411-12) On redirect examination, the defense sought to elicit details 

abut MXlendon's crim. (R. 4415-19) The state objected to this questioning 

and the objection was sustained. (R. 4416-19) There was never any proffer by 

the defense as to what WClendon d d  have said. 

The scope of redFrect examination rests within the discretion 

of the trial court. Yanzito v. Waqner, 244 So.2d 761 (Fla. 1st DCA 1971). 

See also, Johnston v. State,  497 So.2d 863, 869 (Fla. 1986) (as to limits on 

redirect examination, "a trial court has broad discretion in determining the 

proper scope of the examination of the witnesses); Maqqard v. State, 399 

So.2d 973, 975 (Fla. 1981) (evidentiary rulings will not be disturbed in 

absence of abuse of discretion). The limitation in this case did not 

constitute an abuse of discretion. The state, during cross-examination, 

sought merely to show that different behavior in prison would be expected 

f m  premeditated killers as opposed to accidental killers. The facts of 

WClendon's offense were not pertinent, as the question really dealt with 
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accidental murderers in general, as opposed to EClendon personally. Even if 

EClendon's offense was not an accidental killing, the same question would 

remain: are premeditated killers more likely to violate prison rules than 
accidental killers? Mxeover, WClendon denied the existence of any such 

correlation, and the state did not produce any further evidence of such 

correlation. Accordingly, there was no need to rehabilitate EClendon on 

this point. 

Additionally, this matter has not been properly preserved. 
The defense never proffered what it was about the facts of WClendon's kill- 

ing that would have any significance. In the absence of a proffer, them is 

no possibility of meaningful appellate review. Salamy v. State, 509 So.2d 

1201 (Fla. 1st DCA 1987); Woodson v. State, 483 So.2d 858 (Fla. 5th DCA 

1986). Alternatively, any error here must be deemed M e s s  at it is, at 

best, remotely tangential to any relevant issue. 

The Appellant also canplains that on cross-examination of 

witness Buckley, the court prohibited Buckley f m  giving certain testimony. 

Buckley, on cross-examination, indicated that he was familiar with Valle's 

Dade County Jail records, which contained reports that Valle had discussed 

prison escape desires. (R. 4833-36, 4841-46) Buckley had initially spoken 

about this incident on direct examination, as he explained why the incident 

did not affect his model-prisoner opinion of Valle. (R. 4653-55) On direct 

examination, Buckley attqted to question the veracity of the reported 

incident by attributing it to a jailhouse snitch looking for a deal. (R. 

4655-60) The alleged snitch was an inmate named Martinez, and the court 

prohibited the defense, on direct examination, from having Buckley question 

Martinez' credibility, since Buckley had no personal knowledge of the 

incident. (R. 4655-60) Buckley was permitted to testify, on direct 

examination, that he reviewed Martinez' statmnt, and did not believe that 
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the conversations betmen Martinez and Valle about escape viere serious. (R. 

4665) On cross-examination, the state was eliciting factual matters as to 

what Buckley knew about the incident fram the various reports and f m  

Martinez' statement. (R. 4845-46) After further questioning about what the 

reports showed, Buckley volunteed the unsolicited response that "Mr. Jose 

Martinez is a professional informant." (R. 4848) The court chastised 

Buckley, outside the presence of the jury, for volunteering this information 

in view of the limits that had been placed on his testimony during direct 

examination. (R. 4849-55; 4655-60) The basis for this became clearer when 

Buckley indicated that he knew Martinez was a snitch based on conversations 

with a M r .  Sobel at the jail. (R. 4849) Thus, Wlckley w a s  being prohibited 

from speaking about matters of which he had no personal knowledge; his source 

of information that Martinez was a snitch was not f m  any prison records he 

had reviewed, but hearsay conversations with Sobel. The court was clearly 

correct in prohibiting Buckley f m :  (a) relating matters of which he had no 

personal knowledge; (b) relating matters based on hearsay; and (c) expressing 

opinions about the credibility of Martinez. Section 90.604, Florida Stat- 

Utes; §§ 90.801, 90.802, Florida Statutes. l2 See also, Holliday v. State, 

389 So.2d 679 (Fla. 3d DCA 1980) (psychiatrist, as exprt witness, could not 

testify that another person was a liar, as that invaded province of jury to 

0 

d e t d e  credibility). 

The Appellant also asserts that the judge ruled as 

inadmissible testimony regarding Martinez's "arrangments" with the state. 

That is a deceptively inaccurate claim. The judge ruled that the State, on 

Section 90,604 prohibits testimony in the absence of a basis in personal 
knowledge, with the exception for expert testimony under 8 90.702. Although 
Buckley was accepted as an expert in correctional matters, his expertise did 
not extend to opining about the credibility of various individuals. 
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cross-examination, never asked any question regarding Martinez's deal with 

the state. (R.4851) Thus, since there was no pertinent pending question 

regarding Martinez's deal with the state, M r .  Buckley was not free to ranble 
on, unresponsively, wherever he desired. Thus, the judge then added that 

same of this evidence might came in at a later time, but that was "not [for] 

M r .  Buckley to decide on his own." (R. 4852) The judge then acfmonished 

Buckley to confine himself to the questions which rere asked. (R. 4852) The 

sole question asked was how Buckley knew that Martinez was a professional 

informer. The court's limitation on Buckley was proper. 

The pgpellant further claims that wlckley, on redirect 

examination, was pmhibited from answ?ring questions about another imam, 

Marvin Francois. On cross-examination, the prosecution established that 

Buckley had reviwed Valle's prison inmate file and had pmiously read of a 

fight between Valle and another inmate, Marvin Francois, arising from a 

basketball game. (R. 4756-57)13 Buckley stated that this incident had no 

effect on his opinion of Valle. (R. 4757) On redirect examination, Buckley 

stated that based on his review of the documentation, he did not consider 

Valle to be at fault, and he aphasized that Francois received the prison 

disciplinary report14 for the incident, and Valle did not. (R. 4862-64) The 

court sustained the state's objections to the following questions: 

Q* M r .  Rosenbaum [prosecutor] did not identify Mr. 
Francois to you as a person convicted of six first degree 
murders? 

Q. 
Francois had about seven-- 

. . .  
Did M r .  Rosenbaum inlp question telling you that Mr. 

l3  This testimony was admissible pursuant to Parker, supra. 

l4 That report was admitted into evidence. (R. 4862-63; R. 379). 
1 c  

The question apparently related to Francois' other disciplinary reports, I J  

unrelated to the fight with Valle. (R. 4885). a 
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(R. 4862, 4864) 

The judge subsequently stated that the issue of Francois' other rrmrder con- 

victions was "not particularly relevant" and that the E'rancois "incident was 

fairly discussed betmen both sides. . . . ' I  (R. 4872). 

The court's limitation of redFrect examination in this in- 

stance was pmper and not an abuse of discretion. The Francois incident was 

fully explained by the reports disciplining Francois and the absence of a 

disciplinary report for Valle. There was no reason to permit the defense to 

divert this case into a trial of Francois after the one incident had been 

fully explained to the jury. 16 See, Johnston, supra; Marnard, supra. 

C(2)(b). Surrebuttal and Dr. Fisher 

The Appellant claims that the trial court erred in pmhibiting 

surrebuttal testimony frcan Dr. Fisher. Ted Key, a prison classification 

specialist with the Florida State Prison, testified as a state rebuttal 

witness, and said that based on Valle's prison file and disciplinary reports, 

which exceeded the death m inmate average, Valle had not adjusted well. (R. 

5637) Key found that if Valle received a life sentence, he would remain in 

"close custody" due to the escape attempt, that Valle would try to escape 

again, and that Valle would be an extreflle escape risk if placed in the 

general prison population. (R. 5654-55) On cross-examination, the defense 

elicited that K e y  used a "subjective interpretation" of the inmate's history 

as the &el regarding potential for violence in prison. (R. 5671) There 

were no forms or regulations for that decision. (R. 5671) Key was making his 

"best guess." (R. 5671) Key took into account the severity, recency or 

0 

l6 The jury was already aware that Francois was a death m inmate - by 
virtue of his fight with Valle - and the jury could obviously put tm and tm 
together to realize that he was on death m for a capital offense. 
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frequency of violent behavior. (R. 5671) Valle's absence of violence while 

incarcerated for 10 years was weighted, but was of minimal significance, 

since Valle was generally in a locked one-man cell, with little opportunity 

to engage in violence. (R. 5672) 

The defense sought to recall Dr. Fisher, as a surrebuttal 

witness, to state that Key's "subjective methods" are professionally 

unacceptable and that those methods are an unreliable tool for judging future 

dangerousness. (R. 5685, 5692-93) The judge refused to permit the recall of 

Fisher, noting that the defense presented four experts for three or four 

days; that the state presented one man for one hour; that the recall of 

Fisher was "totally unnecessary; 'I and that it was totally discretionary. (R. 

5692-93) 

The decision whether to permit surrebuttal testimony rests 

within the discretion of the trial judge. Davis v. Ivey, 93 Fla. 387, 112 

So. 264, 270 (1927); Reaves v. State, 531 So.2d 401, 402 (Fla. 5th DCA 1988). 

There was no abuse of discretion in the instant case. Dr. Fisher had already 

testified at length and had elaborated upon what he d d  necessary for an 

adequate methodology of predicting future dangerousness. Relevant factors 

included: the severity, recency, and frequency of violence patterns, whether 

a person is psychotic; drug usage; family ties; prison disciplinary reports, 

convictions. (R. 4900-4902) He qhasized that "you don't use guesswork. 

..." (R. 4901) l%mmwr, you do not simply use the existence of a disciplin- 

ary report; rather you weight the incidents based on their nature and give 

scores. (R. 4902) Based on Fisher's testimny during the defense case-in- 

chief, it was already obvious that he professionally disappraved of Key's 

subjective and speculative methodology. 
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The Appellant maintains that since Key's testimony was not 

anticipated, Fisher had no prior need to explain problem with Key's subjec- 

tive analysis. That argument ignores that Fisher, during the defense case, 

had to attempt to present an adequate justification for the validity of his 

awn method for predicting future dangerousness.17  he Appellant's claim of 

surprise about Key's testimony is further specious, as K e y  was listed as a 

state witness, as a "classification specialist" at Florida State Prison (S.R. 

20-21), and was fully deposed prior to the resentencing trial. (R. 5523, 

5530-31) Valle's adjustment in prison was discussed at the deposition, as 

were Key's qualifications, backgmund and experience. (R. 5531) The defense 

has asserted surprise because Key was not designated as an "expert" on the 

state's Witness list. This ignores that Rule 3.220(a) (1) (x) , Florida Rules 
of C r i m i n a l  Procedure does not requFre any such designation - it requires 

only that any expert's reports or stataents be furnished if they exist. 

Mxeuver, the defense never designated any of its witnesses, on its witness 

list, as experts. (S.R. 18-19) 

C(3). Use of Defendant's prior record 

The Appellant contends that the state improperly elicited 

evidence of Valle's prior record, regarding the Officer Toledo incident. As 

previously noted, the defense expert witnesses routinely testified that they 

had miwed Valle's criminal convictions, prison records and numerous other 

docunrents in arriving at their predictions that Valle muld be nonviolent in 

the future. On cross-examination, the state routinely asked these witnesses 

Fisher's need to do this during the defense's case-in-chief is further 
a p n t  f m  the inherently dubious value of any and all predictions of 
future dangerousness, notwithstanding the admissibility of such testimony. 

Shuman, Psychiatric and Psychological Evidence 
'--fill 1986), B 7.06; Barefoot v. Estelle, 463 U.S. 880, 896- 
900, 103 S.Ct. 3383, 77 L.Ed.2d 1090 (1983). 
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whether they had miewed matters pertaining t o  the Detective Toledo incident 

in arriving a t  their  conclusions; what they had reviewed regarding that 

incident; and whether the documents that they had reviewed affected their  

conclusions about V a l l e ' s  future nonviolence. This issue is therefore the 

same as the previous issue regarding evidence of V a l l e ' s  escape a t t q t s ,  

pages 54-58, supra. This issue is similarly controlled by Parker v. State, 

476 So.2d 134, 139 (Fla. 1985), as the state  is permitted t o  question defense 

experts about documentation which they reviewed in  reaching their  opinions. 

See also, Muehlanan, supra. As previously asserted, the Appellant's reliance 

on Hildwin, supra, is misplaced, since it does not pertain to  cross- 

examination of defense experts regarding documents they reviewed in  reaching 

their  professional opinions. 

This incident concerns the claim of Detective Toledo that i n  

1976, Valle, while on probation for earlier convictions, was stopped by 

Toledo for a t raff ic  infraction, during the course of which there was a chase 

i n  which Valle attanpted t o  run Toledo over. In 1972, V a l l e  had been placed 

on probation for forgery, uttering a forged instrument and receiving stolen 

property. (R. 1, 5, 16)  In 1976, he was charged w i t h  violating that proba- 

tion for, inter alia,  an aggravated assault on Detective Toledo, and resist- 

ing arrest with violence. (R. 24) Valle had a probation revocation hearing 

on tkis matter on April 25, 1978. (S.S.R. 36, et seq.) A t  the conclusion of 

the hearing, Valle's probation was revoked due t o  the aggravated assault on 

Toledo and for resisting arrest with violence. (R. 33) The probation revoca- 

tion proceedings were made a part of this t r i a l  and appellate record pursuant 

t o  the request of defense counsel. (R. 6056, 3911, 4106) 

Defense wi tnesses  WClenden, Buckley, Toomer, Fisher, DiGrazia 

and Milledge a l l  adnitted that they were familiar with the documentation of 

the O f f i c e r  Toledo incident, that they had reviewed it, and that they 
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considered it in reaching their opinions abut Valle's non-violence. (R. 

4296, 4306-08, 4314, 4667-69, 4807-08, 5240, 5379-81, 4909-12, 4959-62, 

5122-23) As to Buckley and Fisher, it was the defense which elicited this 

testimony. (R. 4667-69, 4909-12) As to the others, the defense established 

on direct examination that they had reviewed and considered all of Valle's 

criminal records. Thus, Parks, supra, expressly permitted prosecutorial 

cross-examination regarding the Officer Toledo incident, as it was based on 

materials which the defense experts reviewed and considered in conjunction 

with their opinions of Valle's non-violence. This is all the more true where 

defense counsel has already elicited testimony f m  the witness, about this 

matter, on direct examination. Buford v. State, 403 So.2d 943 (Fla. 

1981) (scope of cross-examination extends to entire subject matter of direct 

examination. The Appellant is apparently arguing that he has the right to 

elicit this testimony on direct examination, in anticipation of the state's 

cross-examination, and then prohibit the state f m  engaging in such cross- 

examination. This argument has absolutely no basis in the law; nor is there 

any reason for the law to utterly take leave of its senses. 

The state would note that all questions presented to the 

defense witnesses about this incident were explicitly based on the facts as 

the defense witnesses knew the incident, and on the documents that they had 

reviewed. (R. 4729, 4743-46, 5244-46) Thus, the defense witnesses' opinions 

were being tested expressly on the basis of the facts of the Toledo incident 

which they themselves had considered; not on the basis of any facts which 

went beyond the dccuments that they had admittedly reviewed and considered. 

Not only was this evidence admissible under Parker and 

mehlenar, supra, without regard to Hildwin, supra, but even under the 

holding of Hildwin, apart f m  different rules regarding questioning of 

expert witnesses, this evidence would be admissible. Hildwin is concerned 
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with the reliability of evidence of a defendant's other criminal acts, when 

presented in the sentencing phase of a death penalty case. Thus, Hildwin 

restricts such evidence to evidence of convictions, established through 

direct evidence of specific acts of violence. 531 So.2d at 128. The evidence 

in the instant case was based upon probation revocation proceedings. 

Although this did not result in a conviction for the Toledo incident - only a 
probation revocation - this is obviously established through a reliable 
judicial proceeding, as is a conviction, and there is no reason for 

distinguishing between the two. And, consistent with Hildwin, the probation 

revocation based on the Toledo incident was established by direct evidence of 

the probation revocation hearing transcript. Although the transcript was not 

actually introduced as an exhibit, it was made a part of the trial court 

record (R. 4803) and all of the defense witnesses had reviewed it and 

admitted that Valle's probation was m k e d  due t o  this incident. Thus, the 

parties agreed that WClendon would testify on redirect examination that 

Valle's probation was revoked based upn this incident. (R. 4473-81, 4488-89) 

The fact that Toledo was not cross-examined at the probation revocation 

hearing is inconsequential, as the defense had the opprtunity for such 

cross-examination. 

The state would further note the outrageousness of the 

Appellant's argument. The defense chose t o  present experts who claimed, 

based on Valle's past history and behavior, that he muld be nonviolent in 

the future. Having presented that, and having considered the Toledo incident 

en route to those conclusions, the defense incredibly believes that it should 

be able to conceal a documented, violent incident, which defense experts 

considered and minimized for appalling reasons. 

l8 

18 

For example, two defense experts minimized it due to the passage of 
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C(4) (a) Significance of potential par0 le date 

Manuel Valle has received the following sentences, which are 

pertinent t o  this issue: 

1. In 1978, as a r e s u l t  of probation revocation proceed- 
ings, he received consecutive sentences of 5 years, 5 
years and 60 days, for convictions for forgery, 
uttering a forged instrument and receiving stolen 
property, with 24 days credit for t i m e  served. 

2. In 1978, he received the death penalty for the murder 
of Officer Pena, and consecutive sentences of 30 and 
15 years for attempted murder and possession of a 
firearm by a convicted felon. Those convictions and 
sentences wsm reversed and rmanded for new trial. 
Valle v. State, 394 So.2d 1004 (Fla. 1981). 

3. In  1981, he again received the death penalty for the 
murder of Officer Pena, with credit for 3 years and 
125 days, plus consecutive sentences of 30 and 5 years 
on the a t t e e d  murder and possession of f i r eam 
charges. 

4. V a l l e  has also pled guilty t o  the auto theft  charge, 
i n  1978, which was severed f m  the murder charge, and 
received a consecutive 5 year sentence. 

5. The 1981 death sentence was vacated in 1987 and 
remanded for the resentencing which resulted in  the 
instant death penalty. 

(R. 1, 32; R1- 334-348; R2 - 1057; R. 5532-33; V a l l e  I, Valle 11, Valle 111.) 

several years, even thuugh Valle was incarcerated on death TOW for most of 
t h a t  t i m e ,  with restrictions which would seriously impede any a t t m p t d  
violence on his part. T m  experts discounted the incident because they chose 
t o  believe the explanations of the pi l lar  of civic responsibility, Mr. Valle, 
as opposed to the explanations of Officer Tbledo's t e s t h n y .  (R. 4296, 5380- 
81) Not only do the defense experts predict future behavior through the use 
of crystal balls, but they apparently anointed thenselves as the ultimate 
judges of witness credibility. Only a process with l i t t le concern for 
reaching the t r u t h  of such experts' opinions m l d  preclude the type of cross- 
examination i n  which the state engaged. 
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Defense witness Buckley, who opined that Valle would be a 

model prisoner if given a life sentence, explained on cross-examimtion, that 

"lifers" are the backbone of long-term institutions, as they keep the place 

quiet; they don't want disturbances; and they don't want rule breaking, as it 

is their hame "forever." (R. 4678) Based on the significance Buckley at- 

tached to the concept of "lifers," who remain institutionalized ttforever," 

the prosecution queried whether Buckley knew what a life sentence was in 

Florida. (R. 4678) Buckley ultimately acknowledged that some Florida 

"lifers" are there forever and some are not. (R. 4710) The prosecutor then 

queried whether Buckley's opinion of Valle, as a model prisoner and "lifer" 

would change if Valle was hypothetically given a life sentence and became 

eligible for parole in 15 years from 1988, i.e., in 2003. (R. 4710-11) 

Buckley responded that his opinion would not change. The jury was ultimately 

instructed that "possible eligibility for parole cannot be considered . . . 
as a reason for imposing a death sentence." (R. 6000) 0 

The Appellant claims that evidence of potential parole is 

inadmissible as there is no statutory aggravating factor for such a matter. 

Norris v. State, 429 So.2d 688, 690 (Fla. 1983); Teffeteller v. State, 439 

So.2d 840, 844-45 (Fla. 1983). However, where evidence which would not 

support a statutory aggravating factor is adduced not as an aggravating 

factor, but to negate mitigating evidence, that otherwise inadmissible evi- 

dence becomes admissible. - See, e.q., Aqan v. State, 445 So.2d 326, 328 (Fla. 

1984) (evidence of lack of remorse was not admissible as an aggravating 

factor, but was properly admitted to negate mitigating evidence). - See -1 also 

Kildwin, supra (evidence of specific prior violent acts not resulting in 

convictions becomes admissible to negate mitigating evidence of defendant's 

nonviolence, even though otherwise inadmissible); Parker, supra. 
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So, too, in the instant case, the potential eligibility for 

parole of a Florida "lifer" directly negated the nonstatutory mitigating 

evidence of Buckley that a ttlifertt makes a good prisoner, obeying the rules, 

because the prison is his hme for life. Buckley's opinion was clearly 

subject to questioning regarding its applicability for someone who may not be 

incarcerated ttforever,tt wen with a life sentence. Indeed, Buckley's state- 

mnt affirmatively misled the jury into believing that a life sentence did 

mean "forever." Thus, the prosecutor's questions were clearly within the 

scope of cross-examination, to negate this explanation of mitigating wi- 

dence. Buford, supra, 403 So.2d at 949. 

The Appellant next claims that the prosecutor misrepresented 

the facts in querying about potential eligibility for parole in 15 pars, in 

2003. An attorney may present a hypothetical question in accodance with any 

reasonable theory of the effect of the evidence. Atlantic Coast Line  R. Co. 

v. ShOuse, 83 Fla. 156, 91 So. 90 (1922); Steiqer v. Massachusetts Casualty 

Insurance Co., 273 So.2d 4, 6 (Fla. 3d DCA 1973). The defense below focused 

on the significance of a potential life sentence for Valle. Such a sentence, 

if imposed, could be either concurmnt or consecutive, depending on the 

judge's decision. Section 921.16, Florida Statutes. If the theoretical life 

sentence were made concurrent with the prior 1978 and 1981tem of imprison- 

ment, the 10 years served on those prior sentences m l d  became concurrent 

with the new life sentence, thereby meaning that the 25 year minimum mandato- 

ry sentence would relate back to 1978, and parole eligibility m l d  cmnence 

in 2003. For example, in Bnrmit v. Wainwriqht, 290 So.2d 39, 41 (Fla. 1974), 

this Court held that on resentencing for a robbery offense, a defendant 

should receive credit not just for time previously served on the robbery 

conviction, but for time served on an intervening possession of firearm 

conviction. See also, Seqal v. Wainwriqht, 304 So.2d 446, 448 (Fla. 1974). 
0 



This is especially true in the context of the instant case where the years 

spent by the defendant on death TOW, after his first two sentences, should be 

viewed as years served on the conviction for the murder of Officer Pena - 
i.e., individuals don't serve time on death TOW for non-death offenses. 

Consistent with this notion, the trial court, in 1981, when reimposing the 

death sentence, gave Valle over three years of credit for time served, ex- 

pressly towards the murder conviction, obviously viewing the 3 years served 

on death TOW, fran 1978-1981, as time served on the death penalty offense. 

( R 2  - 1057) The five years on death TOW from 1981-1986 should be similarly 

treated as years served on the nuder conviction. Thus, there was substan- 

tial basis, in law and fact, for the prosecutor's hypothetical question. 

Alternatively, even if parole eligibility did not camtl3JLce 

until 2013, 25 years fran 1988, any such error must be deemed harmless. The 

concept of the question still remains the same and is still a legitimate 

concept. The ten year differential, even if erroneous, should not be demed 

reversible, as Valle would still be subject to release in either case. 

-re, the court provided the cautionary instruction that this should 

not be considered as an aggravating factor. (R. 6000) see, Greer v. Miller, 
483 U.S. 756, 766 at n.8, 107 S.Ct. 3102, 97 L.Ed.2d 618 (1987). 

Finally, the Appllant appears to be indirectly relitigating 

the trial court's denial of a petition for writ of error corm nobis, which 

claimed that jurors improperly considered the parole evidence as an 

aggravating factor. This is meritless, as matters which inhere in the 

verdict cannot be the basis for a challenge to the verdict. Russ v. State, 

95 So.2d 594 (Fla. 1957). Misunderstanding or not following instructions are 

matters which inhere in the verdict. Sims v. State, 444 So.2d 922, 925 (Fla. 

1985) (juror consideration of defendant not testifying); Sonqer v. State, 463 

So.2d 229, 231 (Fla. 1983) (juror's belief that she could consider only 0 
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statutory mitigating circumstances). In all other respects as to this 

claim, the State relies on, and incorporates herein, the response which it 

filed below to the petition for writ of error corm nobis. (R. 893-896) 

C(4)(b). Lack of remorse 

During the State's case-in-chief, Officer Wolfe testified, on 

direct examination, that Valle, during his conversations with Wolfe, never 

expressed any remorse about what he did and was not upset about what he did. 

(R. 4068-69) Subsequently, defense witness mclendon testified that in his 

conversations with Valle, he discovered "a deep concern and sham for how he 

had arrived at that condition. A feeling of responsibility for having taken 

the life of the victim and a very deep concern over the family and friends of 

that victim and how they had to go through life frm that point on." (R. 

4203) WClendon said that this "was an element that was important to my 

evaluation" and that this type of remorse was not frequently discovered in 

his business. (R. 4203-4204) Witness Buckley testified that in interviewing 

Valle, he wanted to see if there was any m r s e ;  if Valle was sorry for what 

he had done and could express it. (R. 4597) Valle did express his sorrww 

"and that's very important. " (R. 4597) On cross-examination, the prosecutor 

elicited Buckley's response that Valle had thought about contacting Officer 

Pena's widow to express m r s e  but had been told not to do it. (R. 4856) 

Valle never contacted the victim's family to express mrse. (R .  4857) 

Under Florida law, lack of remorse may not be considered as an 

aggravating circumstance or in enhancement of a proper statutory aggravating 

circumstance, but it may be considered to negate mitigating evidence. Pope 

v. State, 441 So.2d 1073 (Fla. 1983); Agan v. State, 445 So.2d 326, 328 (Fla. 

1984). The Appllant herein claims, inter alia, that since the lack of 

m r s e  testimony came in through the state's case-in-chief, it was prana- 

ture, and improper, since there was not yet any mitigating evidence to rebut. 8 
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This argument has not been preserved by the defense as there was no objection 

to the questions amwered by Officer Wolfe. (R. 4068-69) While the Appellant 

herein correctly notes that the trial judge excused the defense f m  having 

to renew its pretrial objections (R. 3967), there was never any pretrial 

objection that the State was introducing this testhny prematurely, before 

evidence of mitigation was introduced. The only pretrial objection by the 

defense was that evidence of lack of xemrse is per se inadmissible. (R. 

1231-40, 1366-70, 10404-10, 3965-67) Indeed, the objection that the evidence 

was introduced prematurely could not possibly be made prior to presentation 

of any testimony, since it would not be known at the time that the testimony 

would be elicited prematurely. Even though one of the pre-testhny argu- 

ments was about whether Wolfe could refer to lack of renr>rse (R. 3965-67), 

this did not focus on any allegd premature introduction of the evidence. 

Indeed, defense counsel, during this colloquy, asserts that, ''Our objection 

. . . is based upon the argument in our pretrial motion in limine. (R. 3966- 

67) The sole argument in the pretrial motion in limine was that lack of 

xemrse is an inadmissible aggravating circumstance. (R. 130) Thus, although 

the defense was excused fram having to renew this objection during the trial, 

it was not excused fram having to raise any new objections, such as the 

premature introduction of the evidence. This issue is therefore not pre- 

served for appellate review. Tillman v. State, 471 So.2d 32, 35 (Fla. 1985) 

("In order to be preserved for further review by a higher court, an issue 

must be presented to the lower court and the specific legal argument or 

ground to be argued on appeal or review must be part of that presentation if 

it is to be considered preserved"). 

Alternatively, even if the lack of mmrse evidence was prema- 

ture, any error is clearly harmless. lksthny of xemrse was clearly a 

significant factor in the opinions and evaluations of t m  of the defense 
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experts, and the lack of m r s e  testimony was inevitably going to come in to 

negate such mitigating evidence. l9 Jlmnlessness would be combrated by the 

court's instructions that the jury consider only specified statutory aggra- 

vating circumstances, and that evidence rebutting mitigation not be consid- 

ered as an aggravating circumstance or reason for imposing death. (R. 6000) 

a 

The mllant also asserts that Valle's "silence" is not a 

proper basis for establishing lack of remorse. Officer Wolfe's testimony was 

not based on "silence, I' h m r .  It was based on what Valle chose not to say 

during a voluntary confession. For example, in Raqland v. State, 358 So.2d 

100 (Fla. 3d DCA 1978), the court held "that c m n t  upon the failure to 

answer a single question" during a voluntary conversation between the defen- 

dant and police did not violate the right to remain silent. That result was 

approved by this C o u r t  in its prior Valle opinion. Valle v. State, 474 So.2d 

796, 800 (Fla. 1985) See also, Bertolotti v. State, 476 So.2d 130, 132-33 

(Fla. 1985)(noting that where guilt was already determined, camnent on 

silence does not call into question the fairness of penalty phase trial). 

Thus, absence of remorse was not established by reference to Valle's exercise 

of any fifth mndnent right. 

@ 

D( 1) (a). Cross-examination of Dr. Tocaner reqardinq 
prior claim that he was a p y c  hiatrist 

l9 Even if the defense witnesses refrained fram mentioning remrse, cmss- 
examination of than on this would still be proper since it muld go to the 
basis of their opinions. The witnesses could not conceal this 
basis for their opinions to avoid cross-examination about it as the State can 
cross-examine about any unstated basis for an expert's opinion. ( ' I .  . . it is 
propr for a party to fully inquire into the history utilized by the expert to 
determine whether the expert's opinion has a proper basis. ' I ) .  Parker, 476 
So.2d at 139. Thus, this would have come out inevitably, and rebuttal through 
Wolfe would have come in at the end rather than the beginning. 

Parker, supra. 
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During voir dire of Dr. "wx, a psychologist testifying for 

the defense, the prosecutor asked whether Toamer had ever made a claim, on 

purpose or accidentally, that he was a psychiatrist. (R. 5302) During ensu- 

ing legal arguments, outside the jury's presence, the state noted that in the 

1981 proceedings, the transcript reflects that Tbaner  referred to himself as 

a psychiatrist. (R. 5303) The defense asserted that it was a typosraphical 

error. (R. 5303) The court refused to pennit the prosecutor to pursue t h i s  

any further. (R. 5306) The prosecutor maintained there was no basis for 
assuming the transcription was in error. (R. 5306) When questioning resumed, 

the defense asked if Toamer ever said he was a psychiatrist. (R. 5309) 

'lkaner responded negatively, saying that it "was an error in a transcript 

fmm prior testimony" and that he told the prosecutor, during his deposition, 

that the court reporter made an error. (R. 5309) 

The state had the right to examine 'Ibcmer regarding any prior 

inconsistent statmnts. Fla. Stat. 8 90.608( 1) (a). The defense claim that 

it was a typographical error did not preclude the inquiry. Indeed, the 

defense was aware, prior to the resentencing hearing, that the state was 

focusing on this, since the state had raised this matter in Tbamer's pre- 

hearing deposition, as admitted by Toamer. (R. 5309) The defense therefore 

had the time fmm Toamer's deposition, until the end of the resentencing 

hearing, in which to attarp?t to obtain a correction of the earlier transcript 

fmm the court reporter. Similarly, if the defense believed that it was the 

court reporter's error, the defense could have subpoenaed the court reporter 

to testify. The state, on the other hand, had in its possession, a 

transcript with the reporter's certificate, indicating that Toomer had 

misrepresented his professional status. The state had no obligation to 

accept the defense claim of typographical error, when the defense had the 

p e r  to present any necessary witnesses on this. It is certainly at least 

0 
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as conceivable that Tbaner carelessly interchanged the words himself. As the 

method of att-ed impeachment was proper, and was based on what appeared in 

the prior transcript, the state did not engage in any improper cross- 

examination. 

D( 1) (b) . Cross-examination of Dr. Toamer regardinq 
Valle's insanity 

Dr. Toamer expressed the opinion that Valle was acting under 

extrane mtional duress and was unable to confonn his conduct to the 

requirements of the law. (R. 5327) He based this opinion on the "stressors" 

that Valle had been exposed to during his life: dysfunctional family life, 

abuse by father, self-blame for death of aunt, etc. (R. 5319-26) In 1981, 

when he first evaluated Valle, he came to the same conclusion, that these 

stressors influenced Valle's behavior. (R. 5318-19) He believed that Valle 

would be nonviolent in the future. (R. 5347-48) On cross-examination, the 

prosecution brought out that Tbaner's 1981 report concluded that Valle was 

insane at the time of the offense. (R. 5352-53) The prosecution then asked a 

series of questions, based on the facts of the offense, Valle's confession, 

0 

and Valle's actions, designed to show that Valle understood the distinction 

betmen right and wrong during the offense, and that !barer 's  1981 insanity 

opinion was without basis. The state was therefore seeking to demonstrate 

that Toamer's current opinion regaxding stressors and emotional distress, was 

lacking in credibility because his 1981 opinion was without basis and lacking 

in credibility. (R. 5332-33) Thus, the state was testing the basis of 

Toamer's m n t  opinion of Valle by questioning the validity of his prior 

opinion of Valle. Contrary to the Appellant's argumnts, the state was not 

urging rejection of mental-status mitigation because Valle was legally sane. 

The trial court specifically instructed the jury that the question of 

insanity has never been and was not currently an issue in this case. (R. 

@ 5353) 
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Cross-examination of an expert witness, to determine the 

credibility of his opinions, is subject to greater latitude than cross-exami- a 
nation of lay witnesses. 

cross-examined as to matters which wuld not otherwise be admissible. 

also, L&@re v. Cbren, 233 Cal. App. 799, 43 Cal. R g t r .  898, 902 (1965) 

( "Once an expert offers his opinion . . . he exposes himself to the kind of 
inquiry which ordinarily would have no place in the cross-examination of a 

For example, Parker, supra, pennits experts to be 

factual witness . . . . ' I ) .  Defense counsel had already queried Toamer about his 

1981 evaluation and opinion of Valle. (R. 5318-19) Thus, the state's cross- 

examination regarding the 1981 evaluation, wherein Toamer opined that Valle 

was insane, was also within the scope of direct examination. As Tbcmr's 

dubious opinion of Valle's insanity in 1981 raises the issue of the credibil- 

ity of his current opinion of Valle in 1988, it was a proper subject for 

cross-examination and impeachment. 

The mllant further caplains that in closing argument, the 

prosecutor coarmented that Valle's attorneys did not even believe ' Ibmer's 

1981 insanity opinion as it was never presented as evidence by the defense. 

(R. 5904) 

there was never a timely objection to the caarment. 

The defense failed to preserve this issue for appellate review as 

Imnediately prior to 

closing arguments, the parties agreed that they would refrain from objections 

during closing arguments unless the camnent w a s  believed to be so damaging 

that it must be stopped, and that objections would be heard at the conclusion 

of the argumnts. (R. 5865-66, 5933) At the conclusion of oral argumnts, 

the court recessed, and upon resuming, defense counsel ccarmenced his objec- 

tions to the state's closing argument, without referring to the foregoing 

comnent. (R. 5962-64) The judge suggested waiting for Valle to return before 

proceeding further with the objections (R. 5964-66), and he indicated that as 

to final argumnts, he was open to talking about whether any corrective 0 



instructions were warranted. (R. 5965) A charge confen2nce then ensued and 

Valle apparently returned to the courtroom, as the court's jury instructions 

camnenced. (R. 5992) As of that time, defense counsel had not requested that 

the court revisit objections to closing arguments since Valle had returned. 

Defense counsel did not bring this up until after the jury's verdict, at 

which time defense counsel then articulated the basis for his objection to 

the state's closing argument. (R. 6027, 6037-39) 

As the court expressed a willingness to hear any objections 

once Valle returned, defense counsel's failure to raise the objection until 

after the verdict resulted in an untimely objection and an unpreserved issue. 

The trial court had consented to hearing objections after the arguments, not 

after the verdict. By deferring until after the verdicts, defense counsel 

made a conscious decision to put the court in a position where it could not 

even give any curative instructions which might be sufficient to cure any 

0 improper corrments. see, e.g., Jones v. State, 466 So.2d 293 (Fla. 3d DCA 

1985), pet. for review denied, 478 So.2d 53 (Fla. 1985) (motion for mistrial 

after jury instructions and after jury retired for deliberations was too late 

to preserve objection to camnents in closing argumnt); State v. cumbie, 380 

So.2d 1031, 1033-34 (Fla. 1980) (same). 

To the extent that the camrrent may have improprly r e f e n d  to 

defense counsel's beliefs about Toamer's 1981 opinion, that corrment muld not 

constitute reversible error. "In the penalty phase of a murder trial, re- 

sulting in a recamnendation which is advisory only, prosecutorial misconduct 

must be egregious indeed to warrant our vacating the sentence and remanding 

for a new penalty phase trial." Ekrtolotti v. State, 476 So.2d 130, 133 

(Fla. 1985). Multiple improper cormaents were not deened sufficiently outra- 

gems to taint the validity of the jury's recmndation in Ekrtolotti. The 

same is true in the instant case. See also, Garron v. State, 528 So.2d 353, 0 
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358-60 (Fla. 1988) (cumulation of six improper prosecutorial camnents was 

deaned sufficiently egregious to warrant new penalty phase proceeding). The 

single c m t  in question does not warrant a new sentencing proceeding. 

D(2) 
The Appllant claims that a wide variety of prosecutorial 

cQlTnents throughout the trial improperly limited the jury's right to consider 

mitigating evidence. 

Limitation on Mitiqation Defenses 

These claim will be addressed individually. 

a) The mllant canplains that camnents in voir dire that 

"mere sympathy should not play a part in your verdict" (R. 3416), and closing 

arguments that 'l[y]ou have to put that type of sympathy out of your mind" (R. 

5875, 5886), improperly limited the jury's ability to consider mercy. (Brief 

of mllant at 73-74). In California v. Brwwn, 479 U.S. 538, 107 S.Ct. 837, 

93 L.Ed.2d 934 (1987), the court held that a trial court's instruction, 

during the sentencing phase of a death penalty case, that the jury not be 

swayed by mere sentimnt, conjecture, sympathy, passion, prejudice or public 

opinion, did not violate the eighth and 14th amenchnents. Wre recently, in 

Saffle v. Parks, U.S. , 108 L.Ed.2d 415 (1990), the Supreme Court 
refused to announce a new rule of law requiring the jury to be allowed to 

consider and give effect to emotions. The C o u r t  specifically rejected the 

contention "that the antisympathy instruction runs afoul of Iackett [v. Ohio] 

and Eddinqs [v. Oklahama] . . . . I' 108 L.Ed.2d at -; 46 Cr.L.FQtr. at 2195. 

The trial judge in Saffle had instructed the jury to "avoid any influence of 

sympathy, sentiment, passion, prejudice, . . . . I 1  108 L.Ed.2d at ; 46 

Cr.L.liptr. at 2193. The federal court of appeals, in habeas corpus 

proceedings, had found this instruction improper, but the Supreme Court 

reversed that decision. The Supreme Court, in Saffle, notes the many 

jurisdictions finding that antisympathy instructions are proper. 108 L.Ed.2d 

at . The court also gave an instruction that "[tlhis case mst not be 
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decided for or against anyone solely because you feel sorry for anyone or are 

angry at  anyone or because of feelings or prejudice or bias. (R. 6003) In  

view of the foregoing, the prosecutor's ccBrments were not improper. - See 

also, Correll v. Dugger, 558 So.2d 422, 425 (Fla. 1990) (no error in  

refusing to  instruct that jury cauld consider mercy i n  its deliberations). 

Lastly, the defense never objected to  the foregoing portions of the closing 

argument and these matters are not preserved. Cumbie, supra. 

b) The Appellant asserts that during voir dire, the prose- 

cutor erroneously defined the concept of mitigating circumstances. A review 

of the prosecutor's caments shows that  he was only giving exanples of such 

cbmmstances. H e  was not saying that  those *re the only mitigating factors 

or t h a t  the jury could not consider others. (R. 2670-73) F'urthermore, the 

defense accept& the court's offer of a curative instruction and the judge 

advised the jury that it be appropriately instructed later on that mitigating 

factors include not just the list that the jury m l d  get later on, but 

"anything else that you think is mitigating as you hear a l l  the evidence" and 

that mitigating factors do not "just go for an excuse of the crime." (R. 

2675-76) Not only did this fully and accurately instruct the panel, but the 

jury similarly received appropriate instructions on mitigating factors a t  the 

conclusion of the case.  he implication of the W l l a n t I s  

argument, especially a t  footnote 109, is that every time the prosecutor gives 

an exanp?le of a mitigating factor, such exmnple is inherently misleading 

unless the prosecutor perennially repeats the litany of a l l  mitigating fac- 

tors, including the catchall for anything else that the jury wishes  t o  con- 

0 

(R. 5997) 2o 

2 o  The State would also note that this Court has used similar language in  
Roqers v. State, 511 So.2d 526, 534 (Fla.  1987), where it founc- that a 
defendant's intelligence was not a mitigating factor as that quality "does not 
extenuate or reduce mra l  culpability." 
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sider. Since the court appropriately instructs the jury on mitigating fac- 

tors, the prosecutor can properly single out individual factors for comnent 

without any such problem. As to the prosecutor's comnent during opening 

argument, "that there are no valid mitigating circumstances, circumstances 

that excuse this type of murder, (R. 3734), again, the jury was fully in- 

structed on mitigating factors at the end of the case (R. 5997), and this 

coIIcIy3nt in no way tells the jury not to consider anything. 

c) During cross-examination, WClendon said that he under- 

stood that a purpose of the system was "that those that we are putting to 

death are those that we in corrections cannot handle.'' (R. 4525) The prose- 

cutor questioned him about this opinion: 

If you opinion about whether or not samebody deserves the 
death penalty is based upon sans concept that there is or is 
not a good alternate facility and that that's not part of 
the law in Florida, would I be fair to say that your opin- 
ion -- 

(R. 4526) Not only did the court give a cautionary instruction that the 

jurors receive instructions on law fram the judge, not the lawyers (R. 4530), 

but the prosecutor's comnent was correct. There is nothing in Florida law 

pmviding that the detemhation of who gets the death penalty is based on 

the existence of alternative facilities. While a defendant cannot be pre- 

vented fram presenting mitigating testhny under Skipr v. South Carolina, 

476 U.S. 1, 106 S.Ct. 1669, 90 L.Ed.2d (1986), that he has behaved well in 

jail and m y  do so in the future, it is the defendant's behavior, rather than 

the existence of alternative facilities, that is being considered. As with 

all else herein, the jury was instructed that it could consider anything it 

deemed mitigating. (R. 5997) If the camnent is deemed misleading, it was 

adequately cured. Duest v. State, 462 So.2d 446, 448 (Fla. 1985). 
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d) The Appellant canplains that the prosecutor cQrmented 

that mitigating evidence presented by the defense should not be considered, 

because it had no causal relationship to the offense. (R. 5878-79, 5881-82, 

5886, 5911) The Appellant appears to operate under the misconception that if 

the Appellant presents sane evidence which the Appellant believes to be 

mitigating, the State most accept that the Appellant has established it, and 

the prosecution must tell the jury to accept it. Such is not the law. The 

Appellant has taken isolated c m n t s  out of context. The thrust of the 

state's closing argument was that the defense failed to present sufficient 

evidence to establish any mitigating factors. Thus, after referring to a 

cause and effect relation between mitigating evidence and the crime, the 

prosecutor asked the jury haw the fact that Valle was made to wear a dress 

when he was four years old constituted mitigating evidence. So too, the 

prosecutor asked the jury why the fact that Valle's parents spanked him as a 

child should be accepted as a mitigating factor. The prosecutor continued 

to question the contention that the father was a terrible parent: 

Look at these terrible things that ere brought to our 
attention. The defendant wanted to play baseball and his 
father wanted him to go to college. He thought he should go 
to college because he was bright enough. He h e w  he was 
good enough to get the grades. What a terrible father. 

He missed kis son's graduation. I don't know why. We 
haven't heard why. 

(R. 5879-80). 

that the defense did not establish mitigating factors. 

The enth closing argument continues with the same thrust - 
Thus while an abusive 

childhood can constitute a mitigating factor, Camp bell v. State, 15 F.L.W. 

342, 344 at n. 6 (Fla. June 14, 1990), the prosecutor should certainly be 

able to question h m  an occasional parental spanking constitutes an abusive 

childhood, or how parental insistence on a college education constitutes an 

abusive childhood. The clear essence of the prosecutor's argument is that e 
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the jury should not accept such mitigating factors as being established. The 

prosecutor couldn't prohibit the jury from considering anything it wanted to, 

as the judge made clear in his final instructions, telling the jury that 

there was no limitation on the mitigating factors it could consider. (R. 

5997) As previously noted the judge told the jury that the judge, not the 

lawyers, instructs on the law. Additionally, as no objections came until 

after the verdict (R. 6040), such objections were untimely and this issue is 

not preserved for appal. CLrmbie, supra. 

The Appellant also complains about the prosecutor's ccarment 

that defense counsel wauld get up and cry. (R. 5932) An objection to this 

cQmnent was imnediately sustained. (R. 5932) Them was no request for a 

curative instruction, or a motion for mistrial, at that time, even though 

the objection was sustained. 

v. State, 363 So.26 331, 335 (Fla. 1978); Duest, supra. 

This issue is not preserved for appeal. Clark 

e) The Appellant ccanplains that the prosecutor cQmnented 

that it should not matter that Valle was going to be good in jail. (R. 5884) 

Once again, the comnent is taken out of context, as the prosecutor's argument 

was that a mitigating factor based on model prisoner evidence was never 

established. The prosecutor challenged the defense expert's claim that Valle 

was not the mrst prisoner; that he was a six or seven on a scale of ten. (R. 
5884) The prosecutor emphasized the numerous disciplinary reports and 

Valle's inability to follow rules, and the escape attempt. (R. 5893-94) Very 

simply, the prosecutor was establishing that Valle was hardly a model 

prisoner. The carments w x e  proper, especially in view of the court's final 

instructions which enabled the jury to consider anything. Carter v. State, 

560 So.2d 1166 (Fla. 1989); Jackson v. State, 545 So.2d 846, 850 (Fla. 1989) 

(court's standard instruction on mitigating factors sufficiently apprised 

jury it could consider any significant aspect of defendant's life and 
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character). Lastly, the earliest objection which can remotely be construed 

as referring to this c m n t  occurs after the verdict (R. 6040-45) and was 

untinrely. The issue is not preserved for appellate review. CLrmbie, supra. 

Alternatively, any error should be deemed harmless, as the evidence 

overwhelmingly demonstrated that Valle was not a model prisoner. 

E. 

1. 

Application of Aggr avating Circumstances 

Section 921.141(5)(j) and the - ex post facto 
clause of the Constitution. 

Section 921.141(5)(j), Florida Statutes, which became effec- 

tive October 1, 1987, lists as an aggravating circumstance that "[tlhe victim 

of the capital felony was a law enforcement officer engaged in the perfor- 

mance of his official duties." The 1 m r  court found that under the facts of 

this case, "since [Valle] is in the identical circumstances he m l d  have 

been in 1978," there was no ex post facto violation in applying !jj 

921.141(5)(j). (R. 3684) The trial court enphasized the similarity of the 

previously existing aggravating factors, 88 921.141(5)(e) and (9). (R. 3679) 

In Ccanbs v. State, 403 So.2d 418, 421 (Fla. 1981), this C o u r t  

concluded that !jj 921.141(5)(i), Florida Statutes, defining the aggravating 

circumstance that the murder was "cold, calculated and premeditated . . . , ' I  

could be applied retroactively to offenses cdtted before its effective 

date, since it did not add anything new to the offense of first dqnse mur- 

der. Prett~& 'tation was an inherent element of the crime and the defendant 

would know, by virtue of previously existing statutes, that a p d t a t e d  

hcrmicide could result in the death penalty. 

So too, in the instant case, 8 921.141(5)(j), pertaining to 

the killing of a police officer engaged in the performance of official du- 

ties, is essentially subsumed within the previously existing aggravating 

factors of !jj 921.141(5)(e) and (9) - that the killing was cdtted "for the * 
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