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CERTIFICATE OF FONT

This brief is typed in 12 point Courier not proportionately
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ARGUMENT I
MR. VALLE'S RIGHT TO DUE PROCESS WAS VIOLATED
BY THE LOWER COURT'S ADOPTION OF THE PROPOSED
ORDER WRITTEN BY THE STATE DENYING RELIEF TO
MR. VALLE.

The State asserts that M. Valle's due process argunent is
procedurally barred because M. Valle had prior notice of and
agreed to the presentation of proposed orders to the court. The
State further argues that M. Valle had an opportunity to review
the State's proposed order and to file objections thereto,

t her eby negating any due process violation. The State's
assertions are inaccurate. In fact, M. Valle nade repeated

obj ections to the use of proposed orders, not only in open court,
but also in witing. The State seens to believe that the defense
was objecting on "the grounds that a) he should have sufficient
time to [conpose the order]; and, b) that while he should be
allowed to submt a proposed order, the State should be precluded
fromdoing so" (State's Answer Brief at 39). This
characterization is in no way accurate. Counsel for M. Valle

specifically stated:

MR STRAND: No, | object to Ms. Brill being
all owed to give any order, but not ne.

(PCG-R3. 443). 1In essence, counsel was objecting to a situation
in which the State was bei ng asked to propose an order, but the
def ense woul d not be permtted to do so.

After the court agreed that M. Valle would have sufficient

opportunity to draft a proposed order and an opportunity to



respond to the State's proposed order, contrary to the State's
argunent, M. Valle did renew his objection to the entire process
of submtting proposed orders:

THE COURT: How about maybe not a proposed
final order, how about a proposed initial
draft, would that be all right?

MR. STRAND: Yes, Judge, | would object to
the whole thing, and here's what I would ask
the Court to do, |I think that the Court
should listen to the evidence and nake the
consi deration based on the argunents and if
the Court wants a neno then the Court should
wite his own order using its own considered
judgnment for the | anguage and so forth, and
if the Court decides that it wants to have
proposed orders I still object based on --

(PC-R3. 444) (enphasis added). M. Valle further objected in
witing, after the proposed orders were submtted, to the judge's
use of the State's proposed order in part or whol e because in so
doi ng he woul d be abrogating his duty as the ultimate fact finder
to be fair and inpartial (PCR 276-277). Thus, the State's
argunent that M. Valle "did not renew his prior objections”
(Answer Brief at 39), is false.

The State argues that M. Valle agreed to the subm ssion of
proposed orders. However, after making his objections clear on
the record, M. Valle was sinply following the dictates of the
trial court in filing his proposed order. M. Valle cannot be
deened to have "agreed" to the procedure or "waived" any right to

rai se the i ssue on appeal when he was sinply conplying with the



court's procedures after duly objecting.

The State next asserts that the "vast bul k" of its proposed
order "contained an accurate summary of the testinony presented
at the evidentiary hearing, an accurate summary of the prior
proceedings in this case, and case | aw precedent fromthis State"
(Answer Brief at 44). The State further asserts that M. Valle
did not chall enge bel ow and on appeal the accuracy of the facts
or law presented in the State's order adopted by the |ower court
(1d.). These assertions are again flatly false. Followng his
witten objections to the State's order on the grounds that it,
inter alia, was "conpletely biased toward the State,” did not
"fairly anal yze the evidence" (PC-R 278), in his notion for
rehearing filed below, M. Valle asserted that the court
over | ooked evi dence presented by M. Valle, see, e.g. PCR 294,
296, and "overl ooked the proper standard for determ ni ng whet her
t he Def endant was prejudiced by counsel's ineffective assistance"
(PCR 296). In his Initial Brief, M. Valle continued to nmake
these argunents. See, e.g. Initial Brief at 28 ("it is in fact
the lower court's order that is not supported by any record
evi dence what soever"), 32 ("Because the State's proposed order
contained the facts that it wanted the lower court to find, the
| oner court necessarily and clearly failed to review to actual
testinmony itself on this point"); 32 ("none of M. Scherker's
testinmony in which he explains the notivations for filing the

motion in limne are discussed in the State's proposed order



adopted by the trial court”); 35 ("the |lower court's order,
drafted largely by the State, does not set forth a proper test
for assessing prejudice in the Sixth Anendnent ineffective

assi stance of counsel context") 37 ("the trial court exceeds the
scope of Strickland); 37 ("[t]he trial court nerely | ooked at the
simlarities of the traditional mtigation presented in 1981 and
1988 wi t hout ever discussing the effet that the harnful evidence
had on the jury's 8-4 recomendati on of death").

The State further argues that reliance on Patterson v.

State, 513 So. 2d 1257 (Fla. 1987), is inproper because Patterson
only addresses sentencing orders, not orders denying post-
conviction relief. However, the circunstances involved in nmaking
a determnation on a defendant's Rule 3.850 notion are no | ess
weighty. Here, it is the trial court's responsibility to decide
whet her M. Valle has established the factual basis for his
claims that will determ ne whether he receives a new sentencing
proceedi ng and possibly receives a |life sentence, or whether his
death sentence stands and he is executed. |If the judge is
required to make an independent wei ghing of the circunstances to
determ ne whet her a defendant is sentenced to die, then the judge
must be required to nmake an i ndependent wei ghing of the

circunst ances presented in postconviction to determ ne whet her
that death sentence wll stand. Wile there may be "no error”
when a sentencer "makes verbal findings, after notice to both

parties, and then requests the State to prepare an order based on



t hose findings" (Answer Brief at 45), this is not what occurred
here. The judge did not nake verbal findings and then ask the
State to reduce themto witing.

Al though the trial court repeatedly stated that it would
prepare its own order and not sign off on a proposed order (PCR
245, 530), that is exactly what the trial court did. The State's
attenpt to distinguish the trial court's final order fromthe
proposed order submitted by the State by pointing out that the
nunber of pages and font size are different, fails.' A r eadi ng
of the final order and the proposed order nekes it clear that the
trial court conducted no i ndependent analysis of the evidence or
the law and sinply cut and paste alnost the entirety of the
State's proposed order which was submtted on diskette. The only
exception between the State's proposed order and the judge's
final order is a recitation of the testinony and the evi dence
fromthe 1981 sentencing. The "facts" and "conclusions” relied
on by the State in addressing the nerits of M. Valle's claimare
all gleaned fromthe State's proposed order.

In light of the concern recently expressed by several
menbers of this court regarding the practice of trial courts
adopting orders witten by an adversarial party, LeCroy v.

Dugger, 727 So. 2d 236 (Fla. 1998)(Anstead, J., concurring in

"The State does not acknowl edge that the State's
proposed order was acconpanied by a conputer diskette
for the judge (PC-R 278).



part and dissenting in part), the lower court's order should be
reversed with directions to conduct a new evidentiary hearing

bef ore another judge in a manner consistent with due process.



ARGUMENT II

MR. VALLE WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL AT HIS RESENTENCING, IN VIOLATION
OF THE SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS DUE TO TRIAL COUNSEL'S
UNREASONABLE PRESENTATION OF MODEL PRISONER
EVIDENCE.

A. STANDARD OF REVIEW.

The State asserts that this Court nust affirmthe | ower
court's denial of relief because (1) the evidence "supports the
post-conviction court's ruling” (Answer Brief at 46); (2) the
"Il ower court's findings were anply supported by the evidence"
(Answer Brief at 47); (3) "the post conviction court's conclusion
that no deficiency was denonstrated is anply supported by the
record" (Answer Brief at 53); and (4) "[t]he lower court's
conclusion [as to prejudice] is anply supported by the records of
this cause" (Answer Brief at 54). These are incorrect statenments
of | aw.

This Court recently clarified that a claimunder Strickland

v. Washington, 466 U S. 668 (1984), "is a m xed question of |aw

and fact, subject to plenary review " Stephens v. State, 748 So.

2d 1028, 1032 (Fla. 1999). Wile a reviewing court applies the
"conpetent and substantial evidence" standard to a trial court's

factual findings and credibility determ nations,” the ultimate

M. Valle asserts, however, that here, where the
trial court's order was nerely an adoption of the
State's proposed order, no deference whatsover should
be afforded to any findings or conclusions. See
Argunent |, supra.



| egal determ nation of both deficient performance and prejudice
are m xed questions and the appellate court owes no deference to
| ower court rulings and must perform de novo review. Further, in
assessing the deference afforded to factual findings, review of

the entire record is also required. See Way v. State, No.

SC78640 (Fla. April 20, 2000) (concluding that |ower court's
finding that Brady evidence had been disclosed to trial counsel
was not supported by conpetent and substantial evidence). It is
cl ear that under the appropriate standard of review, ignored by
the Appellee, that M. Valle nust prevail on his Strickland
claim

B. DEFICIENT PERFORMANCE.

Aside fromnot analyzing M. Valle's claimunder the proper
standard of review, the Appellee also ignores the precise
countours of this Court's mandate in its opinion remandi ng for
the evidentiary hearing. As to deficient performance, the Court
remanded for evidence on the issue on "whether Valle's | awers
i ntroduced Ski pper evidence at Valle's resentencing only because

they believed this was required.” Valle v. State, 705 So. 2d

1331, 1333 (Fla. 1997). Under the plenary reviewthat is
required, M. Valle has clearly established his entitlenent to
relief.

The State asserts that M. Valle has ignored the record

evidence relied upon by the trial court which support's the trial



court's ruling. The State, however, ignores the fact that all of
the wi tnesses unequivocally testified that M. Scherker was

| aboring under the m staken belief that the Skipper evidence had
to be presented during M. Valle's resentencing. During the
evidentiary hearing the State offered no wi tnesses, nor any
substantial evidence to refute this testinony, and the trial
court made no finding that the witnesses were not credible.

I nstead, the State pointed to several choppy portions of the
record, w thout explaining the context in which the record
assertions were nade. These portions of the record do not
conclusively rebut the ultimate conclusion that M. Valle's
counsel were operating under the m staken belief that
presentation of the Skipper evidence was required.

The State specifically points to the colloquy in court in
whi ch the resentencing court is asking M. Valle if he understood
the ramfications of M. Zelman's departure fromthe case. The
State specifies, "M. Zelman at the tine had expressly told the
resentencing court that he had discussed with the Defendant the
“pros and cons' of his views for "what | would consider to be a
sufficient [length of tinme]' (3R 2334-38)" (Answer Brief at 49).

| ndeed, another one of the sentencing counsel represented that
t hey had, "~had hours of discussions about this' Id." (State's
Answer Brief at 49). Upon a reading of the entire coll oquy
(Record on Appeal in Florida Suprene Court Case No. 72,328 at

2334-38), however, it is clear that the only matter being

10



di scussed was that M. Zelman was departing and M. Valle
understood he would not be able to receive the benefits of M.
Zelman's representation. M. Valle stated agreenent with M.

Zel man's departure, because, as was testified to at the
evidentiary hearing, M. Valle had "sinply [chosen] M. Scherker
as his lawer, and he no |onger saw [ M. Zelman] as his | awer"
(PG R 223-24). M. Zelman repeatedly enphasized that M. Valle
was not meki ng a choi ce between options or strategies, but a
choi ce between |awyers (1d.). Therefore, contrary to the State's
assertion, M. Zelman did not w thdraw because he disagreed with
the presentation of Skipper evidence, rather he w thdrew because
M. Valle was not given the opportunity to make an intelligent
decision to pursue the strategy of presenting Skipper evidence
(PG R 229).

Li kew se, M. Scherker made it clear that his belief that he
was required to present the nodel prisoner evidence was a | egal
conclusion. As a result, he made no risk-reward anal ysis or
wei ghi ng of the pros and cons of whether or not to present the
damagi ng evidence. As it was a |egal conclusion, he never
presented any options to M. Valle because the decision was his
own, not M. Valle's (PCR 474).

As to M. Scherker, the State al so argues that "his
testinony that he felt conpelled to present Skipper evidence, was
expressly contradicted and belied by his witten notions and

verbal argunents during the resentencing”" (Answer Brief at 50-

11



51). Initially, M. Valle submts that this statenent was
contained in the |lower court's order which was cut-and- pasted
fromthe State's proposed order, and thus is neaningless in terns
of assisting this Court inits reviewof this argunent. More
inportantly, the State's assertion ignores the record. M.
Scherker explicitly explained that he filed the notion in Iimine
as a neans of "damage control" and an "attenpt to present the
best possible case that | could once | was to go forward in front
of a jury" (PGR 512-13). M. Scherker was not changing his
position that he was required to present the evidence for which
the remand was granted, regardl ess of the formor nane attached
to the evidence, as he explained fully to the State during cross-
exam nati on bel ow

We were going forward regardl ess because |

beli eved we absolutely had to. Al that |

was attenpting to do was, because, for |ack

of a better way to put it, prevent danage

control, and keep it frombeing a free for

all for you while preserving at |east sone of
the el enments and getting nmy expert w tnesses

on the stand. |'msorry, but | don't see it
as a change in position or as an anendnent of
anyt hi ng.

(PCGR 513). O course, none of M. Scherker's testinony in

whi ch he explains the notivations for filing the nmotion in |imne
are discussed in the State's proposed order adopted by the trial
court. According this claimthe plenary review that is required,
however, it is clear that the State's argunents are w t hout

merit.

12



As the State has cited, in State v. Bol ender, 503 So. 2d

1247, 1250 (Fla. 1987), this Court held that "strategic decisions
do not constitute ineffective assistance of counsel if
alternative courses of action have been considered and rejected”
(State's Answer Brief at 54). The testinony and evi dence
presented at the evidentiary hearing conclusively denonstrate
that no alternatives to presenting the Ski pper evidence were
pursued. In fact, the State concedes this in its brief:

The State recognizes that Zel man al so

testified that one of the other defense

| awyers, Scherker, felt that the Skipper

evi dence had to be presented, or else this

Court's remand woul d be recalled, or the

prior 1981 sentence woul d becone vali d.

However, the unequivocal and undisputed

testimony herein also establishes that no

such "legal" compulsion or analysis was ever

communicated to the Defendant before, during,

or after the meeting where the attorneys

discussed the strategy decision of whether to
present Skipper evidence with the Defendant.

(Answer Brief at 50) (enphasis added). Thus, the State
acknow edges and concedes that M. Valle did not nake a choice
bet ween options or strategies after a reasoned and intelligent
deci si on nmaki ng process. M. Valle has proven deficient

performance. Strickland v. Washington, 466 U. S. 668 (1984).

C. PREJUDICE.

Under Strickland v. Washi ngton, 466 U.S. 668 (1984), in

determining a claimfor ineffective assistance of counsel, the
court nust consider the totality of the circunstances before the

judge and jury and nust focus its inquiry on the proceedi ng whose

13



result is being challenged. The State's argunent that M. Valle
asserts "that prejudice nust be determned in a vacuum solely
focused on the "closeness' of the jury vote during the 1988
resentenci ng" (Answer Brief at 5), is, frankly, false. M.
Val | e argued that the proper focus of the prejudice analysis is
the affect that the Skipper evidence had on the jury.® One of
the factors in that determnation is the closeness of an 8-4 jury

vote. See Rose v. State, 657 So. 2d 567 (Fla. 1996); Phillips v.

State, 608 So. 2d 778 (Fla. 1992); Garcia v. State, 622 So. 2d

1325 (Fla. 1993). M. Valle in no way clains that the closeness
of a jury recommendation is the sole focus of a prejudice
determ nation

M. Valle has argued that the State and the trial court
exceed the scope of Strickland by including the evidence and
Wi tness testinmony fromthe 1981 sentencing in its analysis of
prejudice as it pertains to the present issues. This is evident
in the lower court's order, in which a conparison is nmade between
the 1981 and 1988 resentencing proceedings. M. Valle also

argued that the court nust consider the wtnesses' testinony at

*Wile the State prefers to wuse a prejudice
anal ysis from Robinson v. State, 707 So. 2d 688, 695
(Fla. 1998) (Answer Brief at 55), M. Valle prefers to
follow the precise contours of this Court's opinion in
his case, wherein the Court indicated that prejudice
woul d be established if there was "a reasonabl e
probability that in the absence of the State's rebuttal
evi dence, Valle would not have been sentenced to
death.” Valle v. State, 705 So. 2d 1331, 1334 (Fl a.
1997) .

14



the evidentiary hearing. Each wtness repeatedly testified that
the State's rebuttal to the Skipper evidence was a nmajor hurdl e,
which in fact overshadowed the traditional mtigation presented
at the resentencing. The State used the prison conduct evidence
to show that M. Valle was a liar (R 5881); to attack the
credibility of the experts (R 5893); and during closing
argunents to refer to M. Valle's defense as a fantasy or dream
(R 5894).4 Moreover, the jury may not have placed as nuch
wei ght on the aggravators had they not heard the devastating
rebuttal to the Skipper evidence. As M. Valle pointed out in
his initial brief, the aggravating circunstances were very "hotly
di sputed by the defense" (Appellant's Initial Brief at 46). The
jury very well could have given |l ess weight to the aggravators
had they not been subjected to the prejudicial bad conduct
evidence. Certainly, in light of the prejudicial nature of the
evi dence presented by the State, there is at | east a reasonable
probability that the jury would have recommended a |ife sentence.
The State argues that the "three very powerful aggravating
ci rcunst ances" establishes the | ack of prejudice (Answer Brief at
56). This argunent conpletely overlooks the State's use of the
Ski pper evidence to show that the aggravating circunstances

shoul d be afforded additional wei ght when conpared to the

“Thus, the "same" case was not presented at the
1981 proceeding as was presented during the 1988
resentenci ng (Answer Brief at 55).

15



mtigation:

You know how to wei gh a cold, calcul ated,
preneditated nmurder and try to sonehow

bal ance that against the fact that sonmebody
thinks that he's been a pretty good pri soner
injail since then. | nean there is nore
than just logic on balancing that. Your
heart tells you what the right answer 1s on
that. The cold, calculated, preneditated
murder has to be nore inportant than whether
or not one person thinks he's been a good
prisoner. The other one thinks he's been a
bad prisoner, whether he was really trying to
escape or he wasn't trying to escape. How
can that sonehow bal ance against the crine
that he had comm tted?

(R 5874) (enphasis added). See also R 5900 ("W are sonmehow
going to ask you jurors, the defense is anyway, to bal ance
sonebody who is not a safe bet, to consider that as sonething in
mtigation and to weigh that against a cold, calcul ated,
prenedi t at ed assassi nation, nmake believe that they sonehow

bal ance"). The State also fails to acknow edge its use of the
prison conduct evidence to argue that M. Valle's experts were
not credible, that M. Valle is a dangerous violent man, and that
the defense case was a fantasy. See Initial Brief at 43-45. It
is highly disingenuous of the State to assert that "the evidence
conpl ai ned of in these proceedings did not alter the bal ance of
the aggravating and mtigating circunstances” (Answer Brief at
58), when the State itself argued to the jury that the bad
conduct evidence in fact allowed the jury to accord nore wei ght

to the aggravation and | ess weight to the mtigation. It is not

16



the nere exi stence of aggravating circunstances that controls the
prejudi ce analysis; the question is whether the jury's

determ nation as to the weight of the evidence woul d reasonably
have been affected.

The State fails to address M. Valle's other argunents in
support of prejudice. For exanple, M. Valle argued the abundant
nunber of side bar conferences which occurred as a result of
di sputes arising over adm ssion of rebuttal to the Skipper
evidence is also a factor which nust be considered in the
prejudice analysis (Initial Brief at 46-47). M. Valle also
asserted that the Court nust consider the cumul ative effect of
error which occurred at M. Valle's resentencing, nanely the
State's inproper introduction of |ack of renorse evidence and
victiminpact testinony. This Court's previous determ nation of
harm ess error may no | onger be considered harm ess when taken as
a whole with the evidence presented at the evidentiary hearing
bel ow. Because the State does not address these argunents, their
merit must be taken as conceded by the State, and, under
Strickland and this Court's previous remand, M. Valle has

est abl i shed prej udice.
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CONCLUSION
Based on the record and the argunents set forth here, M.
Vall e requests that his death sentence be vacated, and for any

other relief as the Court deens just and proper.
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